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TO  THE  RIGHT  HONOUBABLE 

LORD    JUSTICE    LINDLET. 


My  dear  Lord  Justice, 

Ten  years  ago  I  dedioaied  to  70a,  as  my  master 
in  the  law,  the  first  edition  of  this  book,  as  the  first  fruits 
of  your  teaching.  The  time  has  oome  when  I  may  with- 
out  presumption  take  on  myself  to  explain  the  meaning 
of  those  words  more  fully  than  the  compass  of  a  formal 
dedication  admits. 

In  your  chambers,  and  from  your  example,  I  learnt 
that  root  of  the  matter  which  too  many  tlungs  in  common 
practice  conspire  to  obscure,  that  the  law  is  neither  a  trade 
nor  a  solemn  juggleiy,  but  a  science.  By  your  help  and 
encouragement  I  was  led  to  acquaint  myself  with  that 
other  great  historical  system  which  to  this  day  divides, 
broadly  speaking,  the  civilized  world  with  the  Common 
Law ;  to  regard'  it  not  as  a  mere  collection  of  rules  and 
maxims  accidentally  like  or  unlike  our  own,  but  as  the 
living  growth  of  similar  ideas  under  different  conditions ; 
and  to  perceive  that  the  Soman  law  deserves  the  study 
and  reverence  of  English  lawyers,  not  merely  as  scholars 
and  citizens  of  the  world,  but  inasmuch  as  both  in  its 
history  and  its  scientific  development  it  is  capable  of 
throwing  a  light  beyond  price  on  the  dark  places  of  our 
own  doctrine.  I  owe  it  to  you  and  to  my  friend  Professor 
Bryce  that,  daring  to  be  deaf  to  the  counsels  of  shallow 
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Wisdom  that  misoalls  itself  practioal,  I  turned  from  the 
formless  confusion  of  text-books  and  the  diy  bones  of 
students'  manuals  to  the  immortal  work  of  Savigny ;  as- 
suredly the  greatest  production  of  this  age  in  the  field  of 
jurisprudence,  nor  one  easily  to  be  matched  in  any  other 
branch  of  learning,  if  literary  form  as  well  as  scientific 
genius  be  taken  into  account.  Like  one  in  a  Platonic 
fable,  I  passed  out  of  a  cave  of  shadows  into  clear  day- 
light. The  vast  mass  of  detail  was  dominated  by  ordered 
ideas  and  luminous  exposition.  Equally  removed  from 
the  futile  struggling  of  a  mere  handicraftsman  with  the 
multitude  of  particulars,  and  from  the  pedantry  which 
gains  a  show  of  logical  symmetry  by  casting  out  un- 
welcome facts,  the  master  proved,  not  by  verbal  definition, 
but  by  achievements  in  act,  that  the  science  of  law  is 
a  true  and  Uving  one. 

Others  have  come  and  may  come  by  other  means  to  the 
same  sort  of  enlightenment.  Let  every  one  praise,  as  in 
private  duty  bound,  the  spiritual  fathers  to  whom  he  owes 
it.  Blaokstone,  I  doubt  not,  opened  to  his  first  hearers  little 
less  than  a  revelation.  But  Blackstone,  if  he  were  with 
us  at  this  day,  would  be  the  first  to  proclaim  the  necessity 
of  doing  his  work  over  again,  and  doing  it  thoroughly 
from  the  begiiining.  His  destined  successor  is  yet  to  seek ; 
and  meanwhile  an  English  teacher  of  law  can  have  no 
higher  ambition  than  to  prepare  the  way,  however  par- 
tially, for  that  successor.  Title  by  title,  and  chapter  by 
chapter,  the  treasures  of  the  Common  Law  must  be  con- 
solidated into  rational  order  before  they  can  be  newly 
grasped  and  recast  as  a  whole. 

Many  good  and  true  workers  are  bearing  their  part  in 
this  task  in  divers  forms.    Some  part  has  fallen  to  my 
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share ;  I  have  perf onned  and  am  performing  it  as  best 
I  may.  To  be  a  fellow-worker  with  such  men  as  Mr. 
Justice  Stephen  and  Mr.  Justice  0.  W.  Holmes,  and  in 
ways  which  they  and  yon  think  not  unworthy  of  approYal, 
is  at  once  a  privilege  and  a  responsibility. 

No  man  can  be  free  from  errors  in  design  or  faults  in 
execution.  But  every  man  can  strive  to  keep  his  eyes 
open  for  the  best  light  he  knows,  his  hand  trained  for  the 
best  maeteiy  it  is  capable  of ;  to  test  and  verify  his  handi- 
work  at  every  step,  and,  where  he  has  failed  to  attain 
certainty,  frankly  to  confess  his  doubt  or  ignorance.  These 
things  I  have  striven  to  do ;  and  if  any  word  of  mine, 
spoken  or  written,  is  of  the  spirit  which  helps  those  who 
come  after  to  do  them  better,  it  will  be  of  little  account 
whether  the  letter  of  it  stands  or  falls.  With  such  skill 
as  I  have  it  will  still  be  my  endeavour  to  spread  abroad 
the  gladsome  light  of  jurisprudence  into  which  you  led 
me  (to  speak  with. Coke,  an  author  even  now  read  by  some 
on  both  sides  of  the  Atlantic  who  do  not  believe  that  the 
law  of  England  and  its  history  exist  for  the  sake  of  either 
examinations  or  practice  cases) ;  and  I  think  I  may  guess 
without  rashness  that  there  is  no  kind  of  return  you 
would  more  willingly  accept. 

I  remain. 

Your  friend  and  pupil, 

FREDERICK  POLLOCK. 

LiK00LK*8  Inn, 

Eatter,  1886. 
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The  law  of  Contraot  may  be  described  as  the  endeayour 
of  the  State,  a  more  or  less  imperfect  one  by  the  nature  of 
the  case,  to  establish  a  positive  sanction  for  the  expectation 
of  good  faith  which  has  grown  up  in  the  mutual  dealings 
of  men  of  average  right-mindedness.  Accordingly  the 
most  popular  description  of  a  contract  that  can  be  given  is 
also  the  most  exact  one,  namely  that  it  is  a  promise  or  set 
of  promises  which  the  law  will  enforce.  The  specific  mark 
of  contract  is  the  creation  of  a  right,  not  to  a  thing,  but  to 
another  man's  conduct  in  the  future.  He  who  has  given 
the  promise  is  boimd  to  him  who  accepts  it,  not  merely 
because  he  had  or  expressed  a  certain  intention,  but  be- 
cause he  so  expressed  himself  as  to  entitle  the  other  party 
to  rely  on  his  acting  in  a  certain  way.  This  is  apt  to  be 
obscured  in  common  cases,  but  is  easily  seen  to  be  true. 
Suppose  that  A.  agrees  to  sell  to  B.  a  thing  of  which  not 
he  but  G.  is  the  true  owner.  G.  gives  the  thing  to  B.  Here, 
though  B.  has  got  the  thing  he  wanted,  and  on  better 
terms  than  he  expected,  A.  has  not  kept  his  promise ;  and, 
if  the  other  requisites  of  a  lawful  contract  were  present  as 
between  himself  and  B.,  he  has  broken  his  contract.  The 
primary  questions,  then,  of  the  law  of  contract  are  first, 
what  is  a  promise  ?  and  next,  what  promises  are  enforce- 
able? 

To  examine  these  questions  is  the  object  of  the  present 
book.  The  importance  and  difficulty  of  the  first  of  them 
depends  on  the  fact  that  men  can  justly  rely  on  one 
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another's  intentions,  and  courts  of  justice  hold  them 
bound  to  their  fulfilment,  only  when  they  have  been 
expressed  in  a  manner  that  would  convey  to  an  indifferent 
person,  reasonable  and  reasonably  competent  in  the  matter 
in  hand,  the  sense  in  which  the  expression  is  relied  on  by 
the  party  claiming  satisfaction.  Judges  and  juries  stand 
in  the  place  of  this  supposed  indifferent  person,  and  have 
to  be  convinced  that  the  deaUngs  in  the  particular  case 
contained  or  amounted  to  the  promise  alleged  to  have 
been  made  and  relied  upon.  For  this  purpose  the  forma* 
tion  of  an  agreement  has  to  be  analysed,  and  on  some 
points  doubts  have  to  be  resolved  by  a  more  or  less 
arbitrary  rule.  Our  first  chapter  is  occupied  with  the 
discussion  thus  rendered  necessary. 

The  rest  of  the  book  treats  of  the  conditions  on  which 
the  law  will  enforce  an  agreement  made  in  terms,  when 
its  existence  in  fact  is  ascertained ;  conditions  which 
depend  for  the  most  part  on  rules  of  general  policy  above 
the  will  and  control  of  the  parties.  A  brief  summary  of 
the  questions  presented  under  these  heads  may  here  be 
given.  We  consider  the  capacity  of  the  parties,  as  limited 
by  status,  enlarged  by  agency,  or  artificially  created  by 
the  law  of  corporations  (Oh.  II.) ;  the  requirements  of  the 
law  as  to  form  in  particular  kinds  of  contracts  (Ch.  III.), 
and  consideration  (Gh.  IV.) ;  and  upon  what  persons  rights 
or  duties  may  be  conferred  by  the  agreement  (Ch.  V.). 
Passing  on  from  these  general  elements,  we  have  to  note 
in  what  cases  the  matter  of  an  agreement,  being  unlawful 
(Ch.  VI.),  or  impossible  (Ch.  VII.),  prevents  the  law  from 
enforcing  it.  Then  we  deal  with  conditions  that  so  affect 
the  consent  or  apparent  consent  of  the  parties  as  to  deprive 
it  wholly  or  partially  of  efiSect  In  the  cases  conventionally 
classed  under  the  head  of  Mistake  (Ch.  YUI.)  there  is, 
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notwithstanding  first  appearances,  no  true  consent,  or  a 
consent  wrongly  expressed.  In  another  group  of  cases  the 
consent  of  one  party  may  be  not  binding  on  him  by  reason 
of  misrepresentation  or  fraud  (Chaps.  IX.  and  X.),  coer- 
cion, or  undue  influence  (Ch.  XI.).  Lastly  there  are  a 
certain  number  of  anomalous  cases,  the  results,  and  gene- 
rally undesigned  results,  of  peculiar  legislation  or  usages, 
in  which  an  agreement  is  not  an  enforceable  contract,  and 
yet  is  something  more  than  a  bare  promise  having  no 
legal  effect  at  all  (Ch.  XII.).  When  we  come  to  the  con- 
struction, performance,  and  enforcement  of  contracts,  ques- 
tions of  another  order  arise.  These  are  not  dealt  with  in 
the  present  work  except  incidentally,  or  as  they  may  occur 
in  the  debateable  ground  between  rules  of  law  and  rules 
of  construction. 

The  present  Edition  bears  to  the  third  about  the  same 
relation  as  the  second  to  the  first.  It  has  been  prepared 
in  the  midst  of  work  on  another  subject,  and  few  changes 
have  been  made  beyond  those  which  were  called  for  by 
recent  cases  and  statutes.  As  far  as  possible  I  have  en- 
deavoured to  avoid  increasing  a  bulk  which  now  touches 
the  limit  of  convenience  for  a  single  volume. 

Thus  I  have  thought  myself  justified,  in  view  of  the 
Married  Women's  Property  Act  of  1882,  in  relegating 
to  the  Appendix  the  details  of  the  equitable  doctrine  of 
Separate  Estate.  I  have  done  the  like  with  the  historical 
discussion  of  Consideration ;  inasmuch  as,  whatever  ex- 
planation be  right  (and  the  problem  now  seems  to  me 
more  difficult  than  it  did  ten  years  ago),  the  modem  law 
stands  on  its  own  footing. 

At  some  future  time  I  hope  to  expand  this  work  into  a' 
complete  treatise  on  the  general  part  of  the  law  of  Con- 
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tract ;  in  other  words,  to  include  the  theory  of  Interpre- 
tation, Performance,  and  Discharge.  The  book  thus  recast 
should  be  accompanied  or  followed  by  a  concise  volume  for 
the  use  of  students,  in  which  the  outlines  of  the  subject 
would  be  exhibited  in  a  simpler  form,  and  free  from 
discursive  and  controversial  matter.  For  the  present, 
however,  I  must  be  content  to  have  kept  the  book  abreast 
of  the  needs  of  the  present  day  within  the  lines  of  its 
original  and  more  limited  plan. 

Mr.  Eeginald  J.  Smith,  of  the  Chancery  Bar,  has  kindly 
undertaken  for  me  the  skilled  but  ungrateful  office  of 
completing  the  Table  of  Cases  with  references  to  aU  the 
current  Beports.  In  the  course  of  this  process  his  obser- 
vation has  detected  a  certain  number  of  errors,  which  by 
slips  of  the  |)en  or  the  press  had  crept  into  former  editions 
and  remained  uncorrected.  These  are  now  set  right  either 
in  the  text  or  in  the  Addenda,  besides  the  Table  itself,  in 
which  all  the  corrections  are  embodied. 

P.P. 

13,  Old  SaT7ABB,  Linooln'b  Inn, 
EoiUr^  1886. 
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ADDENDA  AND   ERRATA. 


I 


ADDENDA. 

Pftge  163.  Siatuie  of  Fraudi,  «.  4 — Memorandum  eonaiating  of  aeparate 
DocumenU. — In  Studds  t.  Watson,  a  receipt  and  a  letter,  of  which 
the  latter  did  not  refer  to  the  former,  were  held  by  North,  J.,  to 
constitate  together  a  sufficient  memorandum. 

Page  173,  note  (2),  Lowe*  y.  Purser  is  also  reported  6  E.  &  B.  930. 

Page  224.  BiU  of  Lading,—!^  &  19  Vict.  c.  HI.— Endorsement  and 
deliyery  of  a  bill  of  lading  by  way  of  pledge  does  not,  per  te,  pass 
"  the  property  "  under  the  statute  so  as  to  make  an  indorsee  liable 
on  the  shipper's  contract:  Sewell  v.  Burdick,  10  App.  Ca.  74. 
What  would  be  the  effect  of  a  transfer  that  operated  as  a  mort- 
gage, gu,:  per  Lord  Blackburn,  p.  103. 

Plage  231.  JRestrietive  Covenants — Change  in  position  of  Parties, — See  now 
Sogers  y.  Collger  in  C.  A.,  28  Ch.  D.  103.  In  the  opinion  of 
Bowen  and  Fry,  L.JJ.,  the  rule  in  Duke  of  Bedford  v.  Trustees  of 
British  Museum,  2  My.  &  K.  652,  applies  only  "where  an  altera- 
tion takes  place  through  the  acts  or  permission  of  the  plaintiff,  or 
those  imder  whom  he  claims,  so  that  his  enforcing  his  covenant 
becomes  unreasonable"  (Fry,  L.  J.,  at  pp.  109,  110) ;  not  where 
an  alteration  has  taken  place  by  means  extraneous  to  the  plaintiff 
or  those  whose  estate  he  has. 

Plige  334.  Payment  under  Agreement  not  enforceable  against  Principal — 
Authority  to  Agent,  when  irrevocable. — Bead  t.  Anderson,  13  Q.  B.  D. 
779,  has  been  considered  in  two  cases  of  purchase  of  bank  shares 
through  brokers,  where  the  contract  note  omitted  to  specify  the 
'  numbers  of  the  ehares  as  required  by  30  &  31  Vict.  o.  29,  s.  1. 
The  brokers,  if  they  had  not  completed  the  contracts,  might  have 
been  declared  defaulters,  and  expelled  from  the  Stock  Exchange. 
In  Seymour  y.  Bridge,  14  Q.  B.  D.  460,  Mathew,  J.,  held  that  the 
principal  could  not  repudiate ;  in  Perry  y.  Bamett,  14  Q.  B.  D. 
467,  Grove,  J.,  held  (distingxdshing  the  case  from  Bead  v.  Ander^ 
son  and  Seymour  v.  Bridge),  that,  if  he  did  not  know  the  usage  of 
the  Stock  Exchange,  he  could. 

P.  g 


XO  ADDENDA  AND  ERR.\TA. 

Pages  430,  477.  Mistake — Sncissiim  or  JUetifieatutn, — A  propoflal  was 
made  in  writing  to  let  certain  floors  of  a  house,  and  by  inadver- 
tenoe  one  floor  was  indladed  whioh  the  proposer  intended  to 
reserve:  this  proposal  was  accepted  without  qualification,  and 
a  lease  was  executed,  including  the  floor  which  the  lessor  had 
intended  to  reserve.  The  lessor,  on  discovering  the  mistake,  sued 
for  rectification  or  cancellation  in  the  alternative,  on  the  autho- 
rity of  Harrit  v.  FeppereU,  6  Eq.  1 ;  Bacon,  V.-C,  holding  that 
the  plaintiff  had  proved  what  was  his  own  intention,  and  that  the 
defendant,  if  his  intention  was  not  the  same,  must  have  known 
there  was  some  mistake,  gave  the  defendant  the  option  of  having 
the  lease  rectified  according  to  the  plaintiff*s  contention,  or  can- 
celled: Paget  v.  MarahaU,  28  Gh.  D.  225.  On  principle  it  seems 
that  in  this  class  of  cases  relief  should  be  given  only  where  the 
circumstances  exclude  the  supposition  of  the  mistaken  offer  having 
been  accepted  in  reasonable  good  faith ;  and  though  this  point  is 
not  very  clearly  brought  out  in  the  language  of  the  authoritieB, 
they  can  hardly  be  accepted  in  any  other  sense.  See  Tamplin  y. 
James,  15  Ch.  D.  215. 

Page  452.  Mistake -^Obvious  Error  in  Instrument, — Add  to  the  examples  in 
note  {x)  SaU  v.  Fym,  28  Ch.  D.  153  (Chitty,  J.). 

Page  499.  Misrepresentation — Sale  of  Zand — Seseission  icithout  Compen' 
sation,  ^Wh&ce  particulars  of  sale  were  misleading  as  to  the 
boundaries  and  frontage  of  the  land  sold,  North,  J.,  held  the 
purchaser  entitled  to  unconditional  rescission :  Brewer  v.  Brown^ 
28  Gh.  D.  309. 


ERRATA. 

Page  25,  note  {d),  Baily*s  oa.,  for  3  Ch.  529,  read  "  3  Ch.  592." 

39,  line  30,  AddinelVs  ca.,/or  1  Eq.  255,  read  "  1  Eq.  225." 

40,  note  {fj,  for  Olive  y.  Beaumont,  read  ^*  Clive  v.  Beaumont, ^* 
61,  note  (q),  Coxhead  v.  Mullis,  for  3  Q.  B.  D.  read  "  3  C.  P.  D." 
90,  note  (a),  Cooke  v.  Clayworth,  for  8  Ves.  12,  read  "  18  Ves.  12." 

106,  note  (<?),  for  Cherry  v.  Colonial  Bank  of  Australia,  read  ^^  Cherry  v. 

Colonial  Bank  of  Australasia^ 
115,  note  {g),  Maekay  v.  Commercial  Bank  of  New  Brunswick,  for 

5  0.  P.  r«flrf"5P.  C." 
163,  note  (*),  Cherry  v.  Heming,  for  19  L.  J.  Ex.  631,  read  **  19  L.  J. 

Ex.  63." 

218,  note  {e),  Brandao  y.  Bamett,  for  12  Gl.  &  F.  105,  read  <'  12  01.  & 

F.  787." 

219,  note  (m),  Balfour  v.  Ernest,  for  4  0.  B.  K.  S.  read  "5  0.  B. 

N.  S." 


ADDENDA  AND  ERRATA.  XOl 

P.     242,  note  (i),  Oriental  Itnaneial  Corporation  t.  Operend,  Gumey  ^  Co,^ 
for  L.  B.  7  H.  L.  318,  read  "  L.  R.  7  H.  L,  348." 
253,  note  (o),  Chambers  y.  Jfaneheeter,  ^e.  By.  Co.^for  33  L.  J.  G.  P. 

read  **  33  L.  J.  Q.  B." 
281,  282,  332,  Holman  v.  Johnson,  /or  Cowp.,  read  **  1  Cowp." 
317,  line  8,  Barma  v.  Fareon9,/or  1863,  read  "  1862." 
330,  note  {z),  Sainet  t.  Butk,  for  6  Taunt.  821,  read  «  5  Taunt.  521." 
428,  note  {e),  EaylesJUld  t.  if.  o/  Londonderry,  for  3  Gh.  D.  read 

"4  Oh.  D." 
462,  note  («), /wr  CroftonY.  Daviee,  read  "  Cropton  v.  Davies^ 
496,  note  (y),  JJu?^  ▼.  G^ordow,  /(W  11  Beay.  466,  read  *'  11  Beav.  265." 
496,  note  (k).  Way  y.  Seam,  for  33  L.  J.  G.  P.  read  <'32  L.  J. 

G.  P." 
604,  note  (a),  Heywood  y.  Mallalieu,  for  26  Gh.  r<!a<;  <<  26  Gh.  D." 
616,  note  (/),  -fft«  t.  Lane,  for  1  Eq.  r«irf  "11  Eq." 
611,  note  {e),    Humphreys  ▼.   Green,  for   11   Q.  B.    D.   tva/f  "  10 

Q.  B.  D." 
683,  line  2,  iSmiM  t.  XtiMfo,/or  6  G.  B.  N.  S.  »vai  "4  G.  B.  N.  S." 
696,  note  (b),  Figgott  y.  Stratum,  for  I  D.  J.  8.  read  "  1  D.  F.  J." 


I  take  this  opportunity  of  calling  the  attention  of  historical  students 
of  the  Gommon  Law  who  read  German  to  two  articles  hj  Mr.  Ernst 
Schuster,  a  German  resident  in  London,  in  Busch's  Arohiy  fiir  Handels- 
nnd  Wechselrecht — "De^  Vertragsschluss  nach  Englisohem  Becht," 
yol.  46,  p.  317,  and  "Die  Goxwideration  als  Gultigkeitsbedingung 
des  Vertrags  in  Englischen  Becht,"  yol  46,  p.  111.  These  papers, 
though  primarily  designed  to  make  the  rules  of  English  law  intelligible 
to  German  lawyers  and  men  of  business,  are  thoroughly  worked  out 
from  first-hand  study,  and  contain  much  yaluable  independent  critidsm. 


AGREEMENT,  PBOPu>AL,  A>'D  ACCEPTANCE. 


mcut. 


VMMe 
ooDtnet, 


Void  0.  An  agreement  woich  has  no  legal  effect  is  said  to  be 

void.     An  agreement  which  ceases  to  haye  legal  effect 
is  said  to  become  Toid  or  to  be  disdiarged. 

6.  An  agreement  is  said  to  be  a  Toidable  contract  if  it 
is  enforceable  by  law  at  the  option  of  one  or  more  of  the 
parties  thereto  bnt  not  at  the  option  of  the  other  or  others. 

We  proceed  to  develop  and  explain  these  statements,  so 
far  as  appears  conyenient,  at  the  ontset  of  the  work. 

Katmw  1.  Definition  of  Agreement, — The  first  and  most  essential 

^^^^^^  element  of  an  agreement  is  the  consent  of  the  parties. 
There  most  be  the  meeting  of  two  minds  in  one  and  the 
same  intention.  But  in  order  that  their  consent  may 
make  an  agreement  of  which  the  law  can  take  notice, 
other  conditions  must  be  fulfilled.  The  agreement  must 
be,  in  our  old  English  phrase,  an  act  in  the  law :  that  is, 
it  must  be  on  the  face  of  the  matter  capable  of  having 
legal  effects.  It  must  be  concerned  with  duties  and  rights 
which  can  be  dealt  with  by  a  court  of  justice.  And  it 
must  be  the  intention  of  the  parties  that  the  matter  in 
hand  shall,  if  necessary,  be  so  dealt  with,  or  at  least  they 
must  not  have  the  contrary  intention.  An  appointment 
between  two  friends  to  go  out  for  a  walk  or  to  read  a  book 
together  is  not  an  agreement  in  the  legal  sense :  for  it  is 
not  meant  to  produce,  nor  does  it  produce,  any  new  legal 
duty  or  right,  or  any  change  in  existing  ones  (a).    Again, 


(a)  Nothing  but  the  absenoe  of 
Intontion  seems  to  prevent  a  oon- 
traot  from  arising  in  many  cases  of 
this  kind.  A.  asks  B.  to  dinner  and 
B.  aooepts.  Here  is  proposal  and 
aoooptanoe  of  something  to  be  done 
byB.  at  A.' s  request,  namely,  oom- 
iug  to  A.*s  house  at  the  appointed 
time,  and  the  trouble  and  expense 
of  doing  this  are  ample  considera- 
tion for  A.*s  promise  to  provide  a 
dinner.  Why  is  A.  not  leg^y  bound 
to  have  meat  and  drink  readvfor  B. , 
so  that  if  A.  had  forgotten  his  invi- 


tation and  gone  elsewhere  B.  should 
have  a  right  of  action  P  Only  because 
no  legal  bond  was  intended  by  the 
parties.  It  might  possibly  be  said 
that  these  are  really  cases  of  con- 
tract, and  that  only  social  usage  and 
the  trifling  amount  of  pecuniary 
interest  involved  keep  them  out  of 
courts  of  justice.  But  I  think  Sa- 
yigny's  view,  which  is  here  adopted, 
is  tlie  better  one.  There  is  not  a 
contract  which  it  would  be  ridiculous 
to  enforce,  but  the  original  proposal 
is  not  the  proposal  of  a  oontract. 


OBLIGATION. 

there  must  not  only  be  an  act  in  the  law,  but  an  act 
which  determines  duties  and  rights  of  the  parties.  A 
consent  or  declaration  of  several  persons  is  not  an  agree- 
ment if  it  affects  only  other  people's  rights,  or  even  if  it 
affects  rights  or  duties  of  the  persons  whose  consent  is 
expressed  without  creating  any  obligation  between  them. 
The  verdict  of  a  jury  or  the  judgment  of  a  full  Court 
is  a  concurrent  declaration  of  several  persons  affecting 
legal  rights ;  but  it  is  not  an  agreement,  since  the  rights 
affected  are  not  those  of  the  judges  or  jurymen.  If  a 
fund  is  held  by  the  trustees  of  a  will  to  be  paid  over 
to  the  testator's  daughter  on  her  marriage  with  their  con- 
sent, and  they  give  their  consent  to  her  marrying  J.  S., 
this  declaration  of  consent  affects  the  duties  of  the  trustees 
themselves,  for  it  is  one  of  the  elements  determining  their 
duty  to  pay  over  the  fund.  Still  it  is  not  an  agreement, 
for  it  concerns  no  duty  to  be  performed  by  any  one  of  the 
trustees  towards  any  other  of  them.  There  is  a  common  obliga- 
duty  to  the  beneficiary,  but  no  mutual  obligation.  By  *^^"- 
obligation  we  mean  the  relation  that  exists  between  two 
persons  of  whom  one  has  a  private  and  peculiar  right 
(that  is,  not  a  merely  public  or  official  right,  or  a  right 
incident  to  ownership  or  a  permanent  family  relation)  to 
control  the  other's  actions  by  calling  upon  him  to  do  or 
forbear  some  particidar  thing  (i).  An  agreement  might 
be  defined,  indeed,  as  purporting  to  create  an  obligation. 
But  for  the  purposes  of  English  law  we  prefer  to  say 
(what  is  in  effect  the  same)  that  an  agreement  contemplates 
something  to  be  done  or  forborne  by  one  or  more  of  the 
parties  for  the  use  of  the  others  or  other.  The  word  me 
is  familiar  in  English  law-books  from  early  times  in  such 
a  connexion  as  this ;  and  I  think  it  mostly  if  not  always 
imports  the  creation  of  a  personal  claim,  Forderung  as  the 
German  writers  call  it,  on  the  part  of  him  for  whose  use  a 
thing  is  said  to  be  done. 

(h)  BaTigny,  Syst.  i.  338—9 ;  Obi.  i.  4,  $0q. 
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It  is  proper  to  add  that  the  common  intention  of  the 
parties  to  an  agreement  is  a  fact,  or  inference  of  fact, 
which,  like  any  other  fact,  has  to  be  proved  according  to 
the  general  rules  of  evidence.  When  it  is  said,  therefore, 
that  the  true  intent  of  the  parties  must  govern  the  decision 
of  all  matters  of  contract,  this  means  such  an  intent  as  a 
court  of  justice  can  take  notice  of.  If  A.,  being  a  capable 
person,  so  bears  himself  towards  B.  that  a  reasonable  man 
in  B.'s  place  would  naturally  understand  A.  to  make  a 
promise,  and  B.  does  take  A.'s  words  or  conduct  as  a 
promise,  no  further  question  can  be  made  about  what  was 
passing  in  A.'s  mind.  Under  such  circumstances,  as  well 
as  in  certain  other  more  special  cases,  the  law  does  not 
allow  a  party  to  show  that  his  intention  was  not  in  truth 
such  as  he  made  or  suifered  it  to  appear.  But  in  the 
common  and  regular  course  of  things  the  consent  to  which 
the  law  gives  effect  is  real  as  well  as  apparent. 

2.  Ways  of  declaring  consent, — Two  distinct  modes  of 
the  formation  of  an  agreement  are  here  specified.  It  is 
possible,  however,  to  analyse  and  define  agreement  as 
constituted  in  every  case  by  the  acceptance  of  a  proposal. 
In  fact  this  is  done  in  the  Indian  Contract  Act.  And  it  is 
appropriate  to  most  of  the  contracts  which  occur  in  daily 
life,  buying  and  selling,  letting  and  hiring,  in  short  all 
transactions  which  involve  striking  a  bargain.  One  party 
proposes  his  terms;  the  other  accepts,  rejects,  or  meets 
them  with  a  counter-proposal :  and  thus  they  go  on  till 
there  is  a  final  refusal  and  breaking  off,  or  till  one  of  them 
names  terms  which  the  other  can  accept  as  they  stand. 
The  analysis  is  presented  in  a  striking  form  by  the  solemn 
question  and  answer  of  the  Boman  Stipulation,  where  the 
one  party  asked  (specifying  fully  the  matter  to  be  con- 
tracted for) :  That  you  will  do  so  and  so,  do  you  covenant  P 
and  the  other  answered  with  the  same  operative  word :  I 
covenant  (c).    Yet  the  importance  of  proposal  and  aooept- 

{e)  No  doubt  itietanuvla.Spondea  f      one,  was  in  early  times  snppoaed  to 
«/>9n<^,  originally  the  only  binding      hare  a  kind  of  magical  effect.  Bat 
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ance  as  elements  of  contract  has  been  much  more  distinctly 
brought  out  in  English  jurisprudence  than  by  writers  on 
the  modem  civil  law  (d) :  and,  one  may  add,  on  the  whole 
more  rationally  treated. 

Does  this  analysis,  however,  properly  apply  to  a  case  in  l«  ^o. 
which  the  consent  of  the  parties  is  declared  in  a  set  form,  univer- 
as  where  they  both  execute  a  deed  or  sign  a  written  agree-  "^^^^  p 
ment  P    It  may  be  said  that,  although  there  is  no  proposal 
or  acceptance  in  the  final  transaction,  the  terms  of  the 
document  must  have  been  settled  by  a  process  reducible 
to  the  acceptance  of  a  proposal. 

But  then  the  formal  instrument  has  a  force  apart  from 
and  beyond  that  of  the  negotiation  which  fixed  its  terms. 
And  it  may  well  be,  and  sometimes  is  the  case,  that  the 
parties  intend  not  to  be  legally  boimd  to  anything  until 
their  consent  is  formally  declared.  In  such  a  case  it 
cannot  be  said  that  the  proposal  and  acceptance  constitute 
an  agreement,  at  all  events  not  the  true  and  final  agree- 
ment. Take  the  common  case  of  a  lease.  There  is  gene- 
rally an  enforceable  agreement,  constituted  by  letters  or 
memorandum,  before  the  lease  is  executed.  But  the  lease 
itself  is  (besides  its  effect  as  a  transfer  of  property)  a  new 
contract  or  series  of  contracts.  In  this  who  is  the  proposer 
and  who  the  acceptor  P  Are  we  to  say  that  the  lessor  is 
the  proposer  because  in  the  common  course  he  executes  the 
lease  before  the  lessee  executes  the  coimterpart  P  Or  are 
we  to  take  the  covenants  severally,  and  say  that  in  each 
one  the  party  with  whom  it  is  made  is  the  proposer,  and 
the  party  bound  is  the  acceptor  P  What,  again,  if  two 
parties  are  discussing  the  terms  of  a  contract  and  cannot 
agree,  and  a  third  indifferent  person  suggests  terms  which 
they  both  accept  P    Shall  we  say  that  he  who  accepts  them 

it  was  neoessaiyihat  the  sUpTiIator  many.  See  Vangerow,  Pand.  §  603, 

should  hear  the  promiBor'a  answer.  or  Windscheid,  Lehrbuch  des  Pan- 

Cp.  Palgrave,   Commonwealth  of  dektenreohts,  }  306.    Tlie  teohnioal 

£ngland,  2,  oxzxvii,  cxli.  terms  are  Antrag  for  our  offer  or 

(S)  Increased  attention  has  how-  proposal,  Annahm$  for  acceptanoe. 
erer  been  paid  to  this  topic  in  Qeer- 
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first  thereby  proposes  them  to  the  other  P  It  is  possible 
to  say  this,  but  not  without  a  certain  strain  of  thought 
and  language.  And  what  if  they  accept  at  the  same 
moment  P  The  truth  is,  as  I  venture  to  think,  that  the 
exclusive  pursuit  of  the  analytical  method  in  dealing  with 
legal  conceptions  always  leads  into  some  strait  of  this  kind, 
and  if  the  pursuit  be  obstinate,  lands  us  in  sheer  fictions. 
In  this  case  it  seems  at  least  harmless  to  let  the  formal  or 
declaratory  process  of  establishing  a  contract  stand  on  its 
own  footing  Bide  by  ride  with  the  discuraiTe  or  bargiun. 
striking  process.  Even  apart  from  the  difficulty,  to  which 
we  shall  inmiediately  come,  that  there  may  be  a  binding 
promise  without  any  acceptance  at  all,  I  do  not  think  the 
one  is  fairly  reducible  to  the  other. 

The  terms  proposal  and  acceptance  are  defined  by  the 
Indian  Contract  Act  (^),  but  for  natural-bom  speakers  of 
English  they  seem  hardly  to  need  more  definition  than  is 
implied  in  the  rules  which  have  to  be  subsequently  given. 
In  English  eaitlioiiiies  proposal  and  offer  are  used  as  syno- 
nymous  terms,  ojer  being,  if  anything,  the  more  common. 
Promise :        3.  Definition  of  Promise, — ^The  definition  of  the  Indian 
aiiY^d    Contract  Act  is  that  "  a  proposal  when  accepted  becomes  a 
t*  ^^      promise."     This  again  is  apt  and  sufficient  for  the  every- 
fore  ac-      day  or  bargaining  type  of  contract.    But  there  are  cases 
in  EnrfLh  ^^^^  ^^  seems  not  to  cover.    Not  only  a  promise,  in  the 
law.  ordinary  sense  of  the  word,  may  be  made  in  writing  before 

there  is  any  acceptance  of  it  by  the  person  to  whom  it  is 
made,  but  if  made  by  deed  it  is  at  once  binding  and 
irrevocable.  Certainly  this  doctrine  is  of  an  archaic  and 
technical  kind,  resting  as  it  does  more  on  the  formal 
character  of  a  deed  than  on  any  principle  of  general  appli- 
cation ;  and  possibly,  or  more  than  possibly,  its  expediency 
is  doubtful.  But  it  is  a  settled  part  of  the  law  of  Eng- 
land (/).    If  the  analytical  view  of  the  Indian  Contract 

{e)  See  Note  A.  For  the  reasons  on  the  other  side, 

If)  Xenoi  T.  Wtekham,  L.  B.  2  see  the  opinion  of  WiJles,  J.  at 

H.  L.   296,   323,  and  authorities  pp.  315,  316. 

there  cited:  see  at  pp.  300,  309. 
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Act  is  to  be  applied  to  the  existing  state  of  English  juris- 
pmdenoe,  it  can  be  done  only  by  treating  this  class  of 
cases  as  anomalous.  It  will  not  do  to  say  that  the  contract 
is  complete  when  the  other  party  knows  of  the  promise  and 
assents ;  for  if  that  were  so,  it  could  in  the  meantime  be 
revoked.  And  if  we  say  that  acceptance  is  presumed  in 
the  case  of  an  offer  which  is  unconditional  and  wholly  for 
the  benefit  of  the  party  to  whom  it  is  made,  we  are  at 
once  in  the  region  of  fictions.  It  might  serve  a  little 
better  to  say  that,  by  an  exceptional  effect  of  the  form  of 
the  transaction,  the  proposal  is  in  these  cases  irrevocable. 
But  this  is  only  another  way  of  saying  that  the  regular 
analysis  does  not  hold  good. 

4.  Definition  of  Contract, — The  term  contract  is  here  Bestric- 
confined  to  agreements  enforceable  by  law.    This  restric-  JH^^t 
tion,  suggested  perhaps  by  the  Boman  distinction  between  to  enforoe- 
contracttis  and  pactum^  is  believed  to  have  been  first  intro-  monts. 
duced  in  English  by  the  Indian  Contract  Act.    It  seems 

a  manifest  improvement,  and  free  from  the  usual  draw- 
backs of  innovations  in  terminology,  as  it  makes  the  legal 
meaning  of  the  words  more  precise  without  any  violent 
interference  with  their  accustomed  use. 

5.  Void  Agreements. — The  distinction  between  void  and  Void 
voidable  transactions  is  a  fundamental  one,  though  it  is  ^^^^ais- 
often  obscured  by  carelessness  of  language  even  in  modem  tinction  of 
books.    An  agreement  or  other  act  which  is  void  has  from  vindabie, 
the  beginning  no  legal  effect  at  all,  save  in  so  far  as  any 

party  to  it  incurs  penal  consequences,  as  may  happen 
where  a  special  prohibitive  law  both  makes  the  act  void 
and  imposes  a  penalty.  Otherwise  no  person's  rights, 
whether  he  be  a  party  or  a  stranger,  are  affected.  A 
voidable  act,  on  the  contrary,  takes  its  full  and  proper  legal 
effect  unless  and  until  it  is  disputed  and  set  aside  by  some 
person  entitled  so  to  do.  The  definitions  of  the  Indian 
Contract  Act  on  this  head  are  simpler  in  form  than  those 
given  above :  but  certain  peculiarities  of  English  law  pre- 
vent us  from  adopting  the  whole  of  them  as  they  stand. 


contract. 
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It  is  not  correct  as  an  universal  proposition  in  England 
that  "  an  agreement  not  enforceable  by  law  is  said  to  be 
void,"  for  we  have  agreements  that  cannot  be  sued  upon, 
and  yet  are  recognized  by  law  for  other  purposes  and  have 
legal  effect  in  other  ways  (g). 

Voidable  6.  Voidable  Contracts. — The  definition  here  given  is 
from  the  Indian  Contract  Act.  The  idea  is  not  an  easy 
one  to  express  in  terms  free  from  objection.  Perhaps  it 
would  be  better  to  say  that  a  voidable  contract  is  an  agree- 
ment such  that  one  of  the  parties  is  entitled  at  his  option 
to  treat  it  as  never  having  been  binding  on  him.  The 
Anglo-Indian  definition  certainly  covers  rather  more  than 
the  ordinary  use  of  the  terms.  Cases  occur  in  English  law 
where,  by  the  effect  of  peculiar  enactments,  there  is  a 
contract  enforceable  by  one  party  alone,  and  yet  we  should 
not  naturally  call  it  a  voidable  contract.  An  example  is 
an  agreement  required  by  the  Statute  of  Frauds  to  be  in 
writing,  which  has  been  signed  by  one  party  and  not  by 
the  other.  Here  the  party  who  has  signed  is  boimd  and 
the  other  is  free.  "  Voidable  contract "  seems  not  exactly 
the  appropriate  name  for  such  a  state  of  things.  And  it 
may  even  be  said  that  a  contract  which  has  been  com- 
pletely performed  on  one  side  is  literally  "  enforceable  by 
law  at  the  option  of  one  of  the  parties  "  only.  But  the 
definition  as  it  stands  cannot  practically  mislead  (A). 

Conflidera-  Consideration  is  also  defined  in  the  interpretation  clause 
of  the  Indian  Act.  Perhaps  it  is  to  be  regarded  rather  as 
a  condition  generally  (though  not  always)  imposed  by  a 
positive  rule  of  English  law  as  needful  to  the  formation  of 
a  binding  contract  than  as  an  elementary  constituent  of 
an  agreement.  In  fact  the  English  system  of  law,  as  dis- 
tinguished from  those  of  the  Continent  and  even  of  Soot- 

(a)  See  Ch.  XII.  below.  something  harsh  in  saying  that  it 

(A)  There  is  a  similar  but  slighter  becomes  void,  a  term  suggestive  of 

difficulty  about  the  use  of  the  word  inefficacy  rather  than  of  completed 

void.    A  contract  when  it  is  fully  effect.  Hence  in  the  fifth  definition 

perfonned    ceases   to  have  legal  I  haye  introduced  the  word  di$- 

effeot ;  it  is  ditchargedf  but  there  is  charged  as  an  altomatiYe. 


tion. 
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landy  is  the  only  one  in  which  the  notion  is  folly  devdopedL 
Hereafter  a  fuller  diwenawan  will  be  given :  for  the  present 
it  may  senre  to  describe  consideration  as  an  act  or  forbear- 
ance, or  the  promise  thereot,  which  is  offered  by  one  party 
to  an  agreement,  and  accepted  by  the  other,  as  an  induce- 
ment to  that  other's  act  or  promise. 

Notwithstanding  the  difficulties  that  arise  in  making  Special 
proposal  and  acceptance  necessary  parts  of  the  general  goyeming 
conception  of  Contract,  there  is  no  doabt  that  in  practice  proposal 
they  are  the  normal  and  most  important  elements.  When  oeptanoe. 
agreement  has  reached  the  stage  of  being  embodied  in 
a  form  of  words  adopted  by  both  parties,  the  contents  of 
the  document  and  the  consent  of  the  parties  are  generally 
simple  and  easily  proved  facts :  and  the  only  remaining 
question  (assuming  the  other  requirements  of  a  valid  con- 
tract to  be  satisfied)  is  what  the  words  mean.  The  accept- 
ance of  a  proposal  might  seem  at  first  sight  an  equidly 
simple  fact.  But  the  complexity  of  human  affairs,  the 
looseness  of  common  speech,  the  mutability  of  circum- 
stances and  of  men's  intentions,  and  the  exchange  of  com- 
munications between  parties  at  a  distance,  raise  questions 
which  have  to  be  provided  for  in  detail,  and  some  of  which 
are  of  exceeding  difficulty.  Special  consideration  is  needful 
as  soon  as  we  get  beyond  the  simplest  possible  case,  that 
of  two  parties,  such  as  a  buyer  and  seller  of  goods,  meeting 
and  striking  their  bargain  face  to  face.  We  shall  now  see 
how  these  questions  are  dealt  with  in  English  law. 


Communicationa  in  general. 

The  proposal  or  acceptance  of  an  agreement  may  be  FropoMl 
communicated  by  words  or  by  conduct,  or  partly  by  the  o"j,J2^ 
one  and  partly  by  the  other.    In  so  far  as  a  proposal  or  — KxproM 
acceptance  is  conveyed  by  words,  it  is  said  to  be  express. 
In  so  far  as  it  is  conveyed  by  conduct,  it  is  said  to  bo  tacit. 

It  would  be  as  difficult  as  it  is  needless  to  adduce 
distinct  authority  for  this  statement.    Cases  ore  of  constant 
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ooourrence,  and  naturally  in  small  matters  rather  than  in 
great  ones,  where  the  proposal,  or  the  aooeptanoe,  or  both, 
are  signified  not  by  woids  but  by  acts.  For  example,  the 
passenger  who  steps  into  a  ferry-boat  thereby  requests  the 
ferryman  to  take  him  over  for  the  usual  fare,  and  the 
ferryman  accepts  this  proposal  by  putting  ofiP. 
Distino-  A  promise  made  in  this  way  is  commonly  said  to  be 
tadt  con-  implied :  but  this  tends  to  obscure  the  distinction  of  the 
iraotsfrom  j^j  though  taoit  promise  in  these  cases  from  the  fictitious 
oontraots.  promise  **  implied  by  law,"  as  we  shall  immediately  see,  in 
certain  oases  where  there  is  no  real  contract  at  all,  but  an 
obligation  quasi  ex  contractu^  and  in  others  where  definite 
duties  are  annexed  by  rules  of  law  to  special  kinds  of 
contracts  or  to  relations  arising  out  of  them.  Sometimes, 
no  doubt,  it  is  di£5oult  to  draw  the  line.  ^'  Where  a  relation 
exists  between  two  parties  which  involves  the  performance 
of  certain  duties  by  one  of  them,  and  the  payment  of 
reward  to  him  by  the  other,  the  law  mil  imply  [quasi- 
contract]  or  the  jury  may  infer  [true  contract]  a  promise 
by  each  party  to  do  what  is  to  be  done  by  him  "  (t).  It 
was  held  in  the  case  cited  that  an  innkeeper  promises  in 
this  sense  to  keep  his  guests'  goods  safely.  The  case  of  a 
carrier  is  analogous.  So  where  A.  does  at  B.'s  request 
something  not  apparently  illegal  or  wrongful,  but  which  in 
fact  exposes  A.  to  an  action  at  the  suit  of  a  third  person, 
it  seems  to  be  not  a  proposition  of  law,  but  an  inference  of 
fact  which  a  jury  may  reasonably  find,  that  B.  must  be 
taken  to  have  promised  to  indemnify  A.  (k). 

If  A.  with  B.'s  knowledge,  but  without  any  express 
request,  does  work  for  B.  such  as  people  as  a  rule  expect 
to  be  paid  for,  if  B.  accepts  the  work  or  its  result,  and  if 
there  are  no  special  circumstances  to  show  that  A.  meant 
to  do  the  work  for  nothing  or  that  B.  honestly  believed 
that  such  was  his  intention,  there  is  no  difficulty  in  in- 


[i)  Per  Cor.  Morgan  v.  Ravey,  6  (k)  DugdaU  y.  Lowering,  L.  B.  10 

H.  &  K.  265,  30  L.  J.  Ex.  131.  C.  P.  196. 
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femng  a  promise  bj  B.  to  pay  what  A/s  labour  is  wortL 
And  this  is  a  pure  inference  of  fact,  the  question  being 
whether  B.'s  conduct  has  been  such  that  a  reasonable  man 
in  A.'s  position  would  understand  from  it  that  B.  meant 
to  treat  the  work  as  if  done  to  his  express  order.  The 
doing  of  the  work  with  B.'s  knowledge  is  the  proposal  of 
a  contract,  and  B.'s  conduct  is  the  acceptance.  The  like 
inference  cannot  be  made  if  the  work  is  done  without  B.'s 
knowledge.  For  by  the  hypothesiB  the  doing  of  the  work 
is  not  a  proposal,  not  being  communicated  at  the  time : 
B.  has  no  opportunity  of  approving  or  countermanding  it, 
and  cannot  be  bound  to  pay  for  it  when  he  becomes  aware 
of  the  facts,  although  he  may  have  deriyed  some  benefit 
from  the  work ;  it  may  be  impossible  to  restore  or  reject 
that  benefit  without  giving  up  his  own  property  (/).  Nor 
is  the  case  altered  if  A.  comes  to  B.  and  teUs  him  that 
the  work  is  done  and  requests  to  be  paid  for  it.  This  is 
indeed  a  proposal,  but  a  new  and  distinct  one :  and  as  it 
imports  no  new  consideration,  B.'s  acceptance  of  it  would 
in  the  view  of  English  law  be  a  merely  gratuitous  promise, 
and  as  such  would  make  no  contract.  If  A.  of  his  own 
motion  sends  goods  to  B.  on  approyal,  this  is  an  offer 
which  B.  accepts  by  dealing  with  the  goods  as  owner.  If 
he  does  not  choose  to  take  them,  he  is  not  bound  to  return 
them ;  though  he  is  bound,  on  the  principle  to  be  next 
mentioned,  to  take  a  certain  amount  of  care  of  them  till 
A.  reclaims  them. 

But  it  does  not  follow  that  because  there  is  no  true  Quaai- 
contract,  there  may  not  be  cases  falling  within  this  general  ap^^^ 
description  in  which  it  is  just  and  expedient  that  an  fiotitiouB 
obligation  analogous  to  contract  should  be  imposed  upon  in  English 
the  person  receiving  the  benefit.    In  fact  there  are  such  ^^' 
cases :  and  as  the  forms  of  our  common  law  did  not  recog- 
nize obligations  quasi  ex  contractu  in  any  distinct  manner, 
these  cases  were  dealt  with  by  the  fiction  of  an  implied 

(I)  Cp.  dicta  of  Pollock,  C.  B.,  25  L.  J.  Ex.,  at  p.  832. 
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previous  request,  which  often  had  to  be  supplemented  (as 
in  the  action  for  money  had  and  received)  by  an  equally 
fictitious  promise.    The  promise,  actual  or  fictitious,  was 
then  supposed  to  relate  back  to  the  fictitious  request,  so 
that  the  transaction  which  wafi  the  real  foundation  of  the 
matter  was  treated  as  forming  the  consideration  in  a 
fictitious  contract  of  the  regular  type.    And  thus  here,  as 
in  many  other  instances,  the  law  was  content  to  rest  in  a 
comproLe  between  th;  forms  of  pleading  and  the  con- 
venience  of  mankind.    These  fictions  have  long  ceased  to 
appear  on  the  face  of  our  pleadings,  but  they  have  become 
so  established  in  legal  language  that  it  is  still  necessary 
Indian       to  understand  them  (i/i).    The  Indian  Act  provides  for 
Act  deaiB    matters  of  this  kind  more  simply  in  form  and  more  com- 
with  them  prehensively  in  substance  than  our  present  law,  by  a 
rately.       separate  chapter,  entitled  ''Of  certain  Belations  resem- 
bling those  created  by  Contract "  (ss.  68 — 72,  cp.  s.  73). 
Perform-        A  oorollary  from  the  general  principle  of  tacit  accept- 
conditions  <^oe,  which  m  somo  classes  of  oases  is  of  considerable 
&c.,  as  ac-  importance,  is  thus  expressed  by  the  Indian  Contract  Act 

oeptance.     ,     ^v 

(s.  8) : — 
"Performance  of  the  conditions  of  a  proposal,  or  the 

acceptance  of  any  consideration  for  a  reciprocal  promise 

which  may  be  offered  with  a  proposal,  is  an  acceptance  of 

the  proposal." 
Offers  by        This  rule  contains  the  true  legal  theory  of  offers  of 
ment.        reward  made  by  public  advertisement  for  the  procuring  of 

information,  the  restoration  of  lost  property,  and  the  like. 

On  such  offers  actions  have  many  times  been  brought  with 

success  by  persons  who  had  done  the  things  required  as  the 

condition  of  obtaining  the  reward. 
It  appears  to  have  been  once  held  that  even  after  per^ 

formance  an  offer  thus  made  did  not  become  a  binding 

promise,  because  ''  it  was  not  averred  nor  declared  to  whom 

(m)  For   details    see    notes    to      L.  C,   and  Oibortie  y»  Bogert,   1 
Lamphigh  y.  Braithwaite^  in  1  Sm.       Wms.  Satmd.  357. 
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the  promise  was  made  "  (n).  But  the  established  modem 
doctrine  is  that  there  is  a  contract  with  a.uj  person  who 
performs  the  condition  mentioned  in  the  advertisement  (o). 
That  is,  the  advertisement  is  a  proposal  which  is  accepted 
by  performance  of  the  conditions.  It  is  an  offer  to  become 
liable  to  any  person  who  happens  to  fulfil  the  contract  of 
which  it  is  the  offer  (p).  Until  some  person  has  done  this, 
it  is  a  proposal  and  no  more.  It  ripens  into  a  promise 
only  when  its  conditions  are  fully  satisfied.  As  Sir  W. 
Anson  has  well  put  it,  *^  an  offer  need  not  be  made  to 
an  ascertained  person,  but  no  contract  can  arise  until  it 
has  been  accepted  by  an  ascertained  person  "(g).  We 
have  no  special  term  of  art  for  a  proposal  thus  made  by 
way  of  general  request  or  invitation  to  all  men  to  whose 
knowledge  it  comes.     The  Germans  call  it  Atislobung. 

In  the  same  manner  each  bidding  at  a  sale  by  auction 
is  a  proposal ;  and  when  a  particular  bid  is  accepted  by 
the  fall  of  the  hammer  (but  not  before),  there  is  a  com- 
plete contract  with  the  particular  bidder  to  whom  the  lot  is 
knocked  down  (r). 

The  principle  is  sufiBlciently  clear,  but  its  application  is  Diffionl- 
not  wholly  free  from  diflSculties.  These  are  partly  re-  ^otSii? 
ducible  to  questions  of  fact  or  of  interpretation,  but  partly  out  the 

•_,..  "L'v  j.«  1  principle, 

arise  from  decisions  which  appear  to  give  some  countenance 
to  a  fallacious  theory. 

First,  we  have  to  consider  in  particular  cases  whether  BiBtino- 
some  act  or  announcement  of  one  of  the  parties  is  really  J^^^' 
the  proposal  of  a  contract,  or  only  an  invitation  to  other  offer  and 
persons  to  make  proposals  for  his  consideration  («).    This  ^^ffen? 
depends  on  the  intention  of  the  parties  as  collected  from 
their  language  and  the  nature  of  the  transaction,  and 
the  question  is  one  either  of  pure  fact  or  of  construction. 

(n)  Noy  11,  1  BoUe  Ab.  6,  M.  (q)  Principles   of    the    English 

pi.  1.  Law  of  Contract,  p.  31,  3rd  ed. 

(o)  Williama  v.  Canoardine^  4  B.  (r)  Paym  v.  Cave^  3  T.  R.  148. 

&  Ad.  621.  («)  In  German  this  is  Aufforde- 

{p)  Per  Willes,  J.,   Spencer  ▼.  rung  zu  Antragen  as  opposed   to 

Barding^  L.  B,  5  C.  F,  563.  Antrag,    Yangcrow,  Fand.  {  603. 
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Evidently  it  may  be  an  important  one,  but  due  weight 
has  not  always  been  given  to  it. 

The  proposal  of  a  definite  service  to  be  done  for  rewacd, 
which  is  in  fact  a  request  (in  the  sense  of  the  ordinary 
English  law  of  contract)  for  that  particular  service,  though 
not  addressed  to  any  one  individually,  is  quite  different  in 
its  nature  from  a  declaration  to  all  whom  it  may  concern 
that  one  is  willing  to  do  business  with  them  in  a  particular 
manner.  Of  course  the  person  who  publishes  such  an 
invitation  does  contemplate  that  people  who  choose  to  act 
on  it  will  do  whatever  is  necessary  to  put  themselves  in  a 
position  to  avail  themselves  of  it. 

But  acts  so  done  are  merely  incidental  to  the  real  object ; 
they  are  not  elements  of  a  contract  but  preliminaries.  It 
does  not  seem  reasonable  to  construe  such  preliminaries 
into  the  consideration  for  a  contract  which  the  parties  had 
no  intention  of  making.  Yet  there  are  some  modem 
decisions  which  seem  to  go  very  near  such  a  result,  and  to 
let  in  a  certain  danger  of  treating  mere  declarations  of 
intention  as  binding  contracts  {t).  We  shall  now  examine 
these  cases. 

In  Denton  v.  G,  N.  Railway  Co.  (w)  the  facts  were 
shortly  these :  The  plaintiff  had  come  from  London  to 
a^N^*^*  Peterborough,  had  done  his  business  there,  and  wanted  to 
Co.  go  on  to  Hull  the  same  night.     He  had  made  his  arrange- 

ments on  the  faith  of  the  company's  current  time-tables, 
and  presented  himself  in  due  time  at  the  Peterborough 
station,  applied  for  a  ticket  to  Hull  by  a  train  advertised 
in  those  tables  as  running  to  Hull  at  7.20  p.m.,  and 
offered  to  pay  the  proper  fare.  The  defendant  company's 
clerk  refused  to  issue  such  a  ticket,  for  the  reason  that  the 
7.20  train  no  longer  went  to  Hull.  The  fact  was  that 
beyond  Milf ord  Junction  the  line  to  Hull  belonged  to  the 
North  Eastern  Eailway  Company,  who  formerly  ran  a  train 


Examina- 
tion of 
cases: 


{i)  Compare  the  judgments  in 
Marrit  y.  NlekerBfmy  L.  K.  S  Q.  B. 
286. 


(u)  6  E.  &  B.  860,  and  better  in 
26  L.  J.  Q.  B.  129,  where  the  case 
stated  is  given  at  length. 
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corresponding -with  the  Great  Northern  train,  for  which  the 
Crreat  Northern  Railway  Company  issued  through  tickets 
by  arrangement  between  the  two  companies.  This  cor- 
responding train  had  now  been  taken  off  by  the  N.  E.  B. 
Co.,  but  the  G-.  N.  B.  time-table  had  not  been  altered. 
The  plaintiff  was  unable  to  go  further  than  Milford  Junc- 
tion that  night,  and  so  missed  an  appointment  at  Hull  and 
sustained  damage.  The  cause  was  removed  from  a  County 
Court  into  the  Queen's  Bench,  and  the  question  was 
whether  on  the  facts  as  stated  in  a  case  for  the  opinion  of 
the  Court  the  plaintiff  could  recover  (a?). 

It  was  held  by  Lord  Campbell,  C.  J.  and  Wightman,  J. 
that  when  any  one  offered  to  take  a  ticket  to  any  of  the 
places  to  which  the  train  was  advertised  to  carry  passengers 
the  company  contracted  with  him  to  receive  him  as  a  pas- 
senger to  that  place  according  to  the  advertisement.  Lord 
Campbell  treated  the  statement  in  the  time-table  as  a 
conditional  promise  which  on  the  condition  being  performed 
became  absolute.  This  proposition,  reduced  to  exact  lan- 
guage, anaoimts  to  saying  that  the  time-table  is  a  proposal, 
or  part  of  a  proposal,  addressed  to  all  intending  passen- 
gers and  sufficiently  accepted  by  tender  of  the  fare  at  the 
station  in  time  for  the  advertised  train.  Crompton,  J.  (i/) 
did  not  accept  this  view,  nor  was  it  necessary  to  the  actual 
decision :  for  the  Court  had  only  to  say  whether  on  the 
given  facts  the  plaintiff  coidd  succeed  in  any  form  of 
action,  and  they  were  unanimously  of  opinion  that  there 
was  a  good  cause  of  action  in  tort  for  a  false  representa- 
tion. 

In  Warlow  y.  Harrmn  (s)  a  sale  by  auction  was  an-  Warlowv. 
nounced  as  vnthout  reserve,  the  name  of  the  owner  not  ^*™*''^- 

(x)  AfltothemeasiiroofdamAgiefl,  (y)  Thefnller  report  of  his  jadg- 

vbich  here  was  not  in  dispate,  see  ment  is  that  in  5  £.  &  B. 

UmmliH  T.  O.  y.  R.  Co.  1  H.  &  N.  (z)  1  E.  &  E.  295.  28  L.  J.  Q.  B. 

408,  26  L.  J.  Ex.   20   (where  a  18,  in  Ex.  Ch.  1  E.  &  E.  309,  29 

ticket  haTing  been  taken  uiere  was  L.  J.  Q.  B.  14. 
an  nnqnestionable  contract). 
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Dootrine 

subse- 

quentlj 

doubteid 

and  not 

extended. 


being  disclosed.  The  lot  was  put  up,  but  in  iax^t  bought 
in  by  the  owner.  The  plaintiff,  who  was  the  highest  real 
bidder,  sued  the  auctioneer  as  on  a  contract  to  complete 
the  sale  as  the  owner's  agent.  The  Court  of  Queen's  Bench 
held  that  this  was  wrong ;  the  Court  of  Exchequer  Cham- 
ber aiErmed  the  judgment  on  the  pleadings  as  they  stood, 
but  thought  the  facts  did  show  another  cause  of  action. 
Watson  and  Martin,  BB.  and  Byles,  J.  considered  that  the 
auctioneer  contracted  with  the  highest  bo^id  fide  bidder 
that  the  sale  should  be  without  reserve.  They  said  they 
could  not  distinguish  the  case  from  that  of  a  reward 
offered  by  advertisement,  or  of  a  statement  in  a  time-table, 
thus  holding  in  effect  (contrary  to  the  general  rule  as  to 
sales  by  auction)  that  where  the  sale  is  without  reserve  the 
contract  is  completed  not  by  the  acceptance  of  a  bidding, 
but  by  the  bidding  itself,  subject  to  the  condition  that  no 
higher  band  fide  bidder  appears.  In  other  words,  every 
bid  is  in  such  a  case  not  a  mere  proposal  but  a  conditional 
acceptance.  WiUes,  J.  and  Bramwell,  B.  preferred  to  say 
that  the  auctioneer  by  his  announcement  warranted  that  he 
had  authority  to  sell  without  reserve,  and  might  be  sued  for 
a  breach  of  such  warranty.  The  result  was  that  leave  was 
given  to  the  plaintiff  to  amend  and  proceed  to  a  new  trial, 
which  however  was  not  done  (a) .  The  opinions  expressed  by 
the  judges,  therefore,  are  not  equivalent  to  the  actual  judg- 
ment of  a  Court  of  Error,  and  have  been  in  fact  regarded 
with  some  doubt  in  a  later  case  where  the  Court  of  Queen's 
Bench  decided  that  at  all  events  an  auctioneer  whose 
principal  is  disclosed  by  the  conditions  of  sale  does  not 
contract  personally  that  the  sale  shall  be  without  reserve  (6). 
Still  more  recently  the  same  Court  has  held  that  when  an 
auctioneer  in  good  faith  advertises  a  sale  of  certain  goods, 
he  does  not  by  that  advertisement  alone  enter  into  any 
contract  or  warranty  with  those  who  attend  the  sale  that 


{a)  The  poriiefi  agreed  to  a  8tet 
proeessut ;  see  note  in  the  L.  J.  re- 
port. 


(4)  Ilainprice  v.  WntUy^  6  B.  & 
S.  420,  31  L.  J.  Q.  B.  229. 


CONTKACTB  BY  GENERAL  OFFER.  17 

the  goods  shall  be  actually  sold  (c) .  In  an  analogous  case 
of  Spencer  v.  Harding  (rf)  it  was  decided  that  a  simple 
offer  of  stock  in  trade  for  sale  by  tender  does  not  amount 
to  a  contract  to  sell  to  the  person  who  makes  the  highest 
tender. 

The  doctrine  of  these  cases  is  capable,  as  we  have  seen,  Difficul- 
of  being  expressed  in  a  manner  conformable  to  the  normal  ^^^^^^  , 
analysis  of   contract :   but  if  it  is  to  be  fully  accepted,  ^-  N.  R. 
^  there  may  be  some  difficulty  in  settling  its  extent.  If  a  man  Warlow  r. 
advertises  that  he  has  goods  to  sell  at  a  certain  price,  does  ^^^^^ 
he  contract  with  any  one  who  comes  and  offers  to  buy  ofproposal 
those  goods  that  xmtil  further  notice  commimicated  to  ceptance. 
the  intending  buyer  he  will  sell  them  at  the  advertised 
price  ?  (c).    Again,  does  the  manager  of  a  theatre  contract 
with  every  one  who  comes  to  the  theatre  and  is  ready  to 
pay  for  a  place  that  the  piece  announced  shall   be  per- 
formed P  or  do  directors  or  committee-men  who  summon  a 
meeting  contract  with  all  who  come  that  the  meeting  shall 
be  held?    In  like  manner  it  might  be  argued  that  a 
common  carrier  is  liable  in  contract  as  well  as  in  tort  for 
refusing  to  carry  goods.     Indeed  we  might  thus  arrive  at 
an  extended  notion  of  contract  which  would  cover  all  the 
cases  in  which  courts  of  equity  have  interfered,  on  grounds 
independent  of  contract,  as  was  supposed,  to  compel  per- 
sons to  make  good  their  representations  (/),  and  would 
indeed  go  beyond  them :  for  a  representation  not  only  of 
fact,  but  of  mere  intention,  might  be  treated  as  a  proposal, 
and  as  soon  as  anything  was  done  on  the  faith  of  it  there 
would  be  an  acceptance  and  a  complete  contract. 

Another  matter  for  remark  is  the  effect  of  notice  of  Difficulty 
revocation.    Suppose  the  traveller  had  seen  and  read  a  frj^revo- 
new  and  correct  edition  of  the  time-table  in  the  booking-  ^'^^^  ot 

^     proposal. 

(e)  Harris  y.  NieherMn^  L.  B.  8  {e)  See  per  Crompton,  J.  in  JDett" 

Q.  B.  286.  ton  v.  G.  N.  S.  Co.  supra. 

(rf)  L.  B.  6  C.  P.  66h   Itmay  be  (/)  See  Dav.  Conv.  3,  pt.  1,  646 ; 

worth  while  to  remark  that  in  each  per  Lord  Selbomc,  L.  B.  6  H.  L.  at 

ofthesecaseswehavetheunanimous  p.  360. 
decision  of  a  strong  Court. 

P.  C 


18  AGREEMENT,  PROPOSAL,  AXD  ACCEPTANCE. 

ofEoe  immediately  before  he  o£Fered  to  take  his  ticket. 
This  would  clearly  have  been  a  revocation  of  the  proposal 
of  the  company  held  out  in  the  incorrect  time-table,  and 
on  the  present  hypothesis  no  contract  could  arise.  Simi- 
larly if  on  putting  up  a  particular  lot  the  auctioneer 
expressly  retracted  {ts  to  that  lot  the  statement  of  the  sale 
being  without  reserve,  there  could  be  no  such  contract 
with  the  highest  bond  fide  bidder  as  supposed  in  Warlow  v. 
Harrison.  Thus  the  remedy  ex  contractu  in  this  class  of 
cases  appears  to  be  precarious.  In  practice,  it  is  true, 
this  matters  little,  for  the  party  aggrieved  may  still  have 
his  remedy  by  suing  in  tort.  He  may  so,  no  doubt ;  but 
the  failure  of  the  cause  of  action  in  contract  goes  to  show 
that  here  we  are  at  least  near  the  extreme  boundary  of  the 
region  in  which  the  notion  of  contract  is  applicable  {g). 
Difficulty  It  will  not  have  escaped  the  reader's  notice  that  there  is 
the  8up-^  *^so  ^  certain  difficulty  in  determining  what  are  the  con- 
poB^con-  tents  and  consideration  of  the  contract  supposed  to  be 
made.  In  the  case  of  the  time-table,  for  example,  it  is 
not  sufficient  to  say  that  the  statements  of  the  table  are  a 
term  in  the  company's  ordinary  contract  to  carry  the  pas- 
senger. That  may  well  be  true  after  he  has  taken  his 
ticket.  But  here  we  have  a  contract  said  to  be  concluded 
by  the  mere  demand  of  a  ticket  and  tender  of  the  fare, 
which,  therefore,  cannot  be  the  ordinary  contract  to  carry. 
So  in  the  case  of  the  auction  we  have  a  contract  alleged  to 
be  complete  not  on  the  acceptance  but  on  the  making  of  a 
bid.  The  anomalous  character  of  these  contracts  may 
further  be  illustrated  by  considering  whether  it  would  be 
possible  to  maintain  a  remedy  ex  contractu  in  the  case  of  a 
merely  capricious  refusal  to  issue  tickets  or  hold  the  sale, 
as  the  case  might  be.  On  the  whole,  we  cannot  help 
thinking  that  some  of  the  opinions  and  dicta  in  this  class 

{g)  The  Continental  dootrine  that  L.  R.  6  Ex.  at  p.  337,  and  p.  24, 

the  revocation  must  be  so  communi-  below.    As  to  the  somewhat  analo- 

cated  as  to  amount  to  reasonable  gfous  suggestion  made  in  that  case, 

notice  is  of  course  inadmissible  for  see  s.  o.  in  Ex.  Gh.  L.  B.  7  Ex.  at 

our  law :  see  note  to  Frost  y.  Knight,  p.  117. 
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of  oaseSy  if  not  the  deoisions  themselves,  have  to  some 
extent  overstepped  the  true  principles  of  contract.  The 
later  cases  of  Speiicer  v.  Harding  and  Harris  v.  Nicker-' 
son  (h)  make  it  pretty  clear,  however,  that  these  refinements 
are  not  likely  to  be  extended. 

Another  difficulty  (though  for  English  lawyers  it  should  Mustthere 
not  be  a  serious  one)  is  raised  by  the  suggestion  that  in  ^cep^^^ 
these  cases  the  first  offer  or  announcement  is  not  a  mere  ^^^^ 
proposal,  but  constitutes  at  once  a  kind  of  anomalous  Theory  of 
fioating  contract  with  the  unascertained  person,  if  any,  who  obligation, 
shall  fulfil  the  prescribed  condition.  A  vinculum  iuris 
with  one  end  loose  is  on  principle  an  inadmissible  con- 
ception, to  say  nothing  of  the  inconvenience  which  would 
come  from  treating  the  offer  as  an  irrevocable  promise. 
Savigny  quite  justly  held  that  on  this  theory  the  right  of 
action  could  not  be  supported;  but  he  strangely  missed 
the  true  explanation  (i).  To  a  certain  extent,  however, 
this  notion  of  a  floating  obligation  is  coimtenanced  by  the 
language  of  the  judges  in  the  cases  above  discussed ;  and 
it  also  receives  some  apparent  support  from  the  much 
earlier  case  of  Williams  v.  Cartcardinc  (A).  There  a 
reward  had  been  offered  by  the  defendant  for  information 
which  should  lead  to  the  discovery  of  a  murder.  A  state- 
ment which  had  that  effect  was  made  by  the  plaintiff,  but 
not  to  the  defendant,  nor  with  a  view  to  obtaining  the 
reward,  nor,  for  aught  that  appears,  with  any  knowledge 
that  a  reward  had  been  offered.  The  Court  held,  never- 
theless, that  the  plaintiff  had  a  good  cause  of  action, 
because  the  motive  with  which  the  information  was  given 
was  immaterial :  on  which  it  must  be  observed  that  the 
question  is  not  of  motive  but  of  intention.  The  decision 
sets  up  a  contract  without  any  animus  contrahendi.  If  it 
be  now  law  (which  may  be  doubted),  it  goes  to  show  that 

(h)  P.  17,  aboye.  analjais  for  the  not  difisimilar  case 

(i)  Obi.  2,  90.    It  is  the  more  of  a  sale  by  auction, 

strange  inasmuch  aswithin  a  couple  (k)  4  B.  &  Ad.  621. 
of  pages  he  does   give  the  true 

c3 
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in  this  class  of  cases  there  may  be  an  acceptance  constitut- 
ing a  contract  without  any  communication  of  the  proposal 
to  the  acceptor,  or  of  the  acceptance  to  the  proposer.  But 
the  statement  of  Parke,  J.  that "  there  was  a  contract  with 
any  person  who  performed  the  condition  mentioned  in 
the  advertisement,"  is  rather  ambiguous ;  it  savours  of  the 
notion  that  there  is  an  inchoate  or  unascertained  obligation 
from  the  first  publishing  of  the  offer.  And  if  such  were 
indeed  the  ratio  decidendi^  we  need  not  hesitate  to  say  that 
at  the  present  day  it  cannot  be  maintained.  The  modem 
cases  not  already  cited  have  turned  only  on  the  question 
whether  the  party  claiming  the  reward  had  in  fact  per- 
formed the  required  condition  according  to  the  terms  of 
the  advertisement  (/). 
Reroca-  The  Supreme  Court  of  the  United  States  held  a  few 
offer  by  years  ago  that  a  general  proposal  made  by  public  announce- 
^^  nT^^^"  ment  may  be  efiPectually  revoked  by  an  announcement  of 
equal  publicity,  such  as  an  advertisement  in  the  same 
newspaper,  even  as  against  a  person  who  afterwards  acts 
on  the  proposal  not  knowing  that  it  has  been  revoked. 
For  "  he  should  have  known,"  it  is  said,  "  that  it  could  be 
revoked  in  the  manner  in  which  it  was  made"  (m).  In 
other  words,  the  proposal  is  treated  as  subject  to  a  tacit 
condition  that  it  may  be  revoked  by  an  announcement 
made  by  the  same  means.  This  is,  perhaps,  a  convenient 
rule,  and  may  possibly  be  supported  as  a  fair  inference  of 
fact  from  the  habits  of  the  newspaper-reading  part  of 
mankind :  yet  it  seems  a  rather  strong  piece  of  judicial 
legislation. 
Other  We  may  add  one  or  two  miscellaneous  instances  of 

proposals    general  proposals,  not  being  offers  of  reward,  which  have 
not  being    |)een  dealt  with  as  capable  of  acceptance  by  any  one  to 
reward,      whose  hands  they  might  come. 
Expm(9         In  Ex  parte  Av'atic  Banking  Corporation  {n)^  the  follow- 

(l)  Referenoes    were    nven    in  (m)  Shwy  t.  Vnited  States,  2  Otto 

former  editions  of  this  work  (p.  1 75,       (92  U.  S. )  73. 
2nd  04l  \  (n)  2  Ch.  391. 
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ing  letter  of  credit  had  been  given  by  Agra  and  Master-  Asiatic 
man*8  Bank  to  Dickson,  Tatham  and  Co.  Co^Jora- 

**  No.  394.  You  are  hereby  authorized  to  draw  upon  this  bank  at  ^^^"* 
six  months'  sight,  to  the  extent  of  £15,000  sterling,  and  Buch  drafts  I 
undertake  duly  to  honour  on  presentation.  This  credit  will  remain  in 
force  for  twelve  months  from  this  date,  and  parties  negotiating  bills 
under  it  are  requested  to  indorse  particulars  on  the  back  hereof.  The 
bills  must  specify  that  they  are  drawn  under  credit  No.  394,  of  the  Slst 
of  October,  1865." 

The  Asiatic  Banking  Corporation  held  for  value  bills 
drawn  on  the  Agra  and  Masterman's  Bank  under  this 
letter ;  the  Bank  stopped  payment  before  the  bills  were 
presented  for  acceptance,  and  Dickson,  Tatham  and  Co. 
were  indebted  to  the  Bank  in  an  amount  exceeding  what 
was  due  on  the  bills  :  but  the  Corporation  claimed  never- 
theless to  prove  in  the  winding-up  for  the  amount,  one  of 
the  grounds  being  ^^  that  the  letter  shown  to  the  person  ad- 
vancing money  constituted,  when  money  was  advanced  on 
the  faith  of  it,  a  contract  by  the  Bank  to  accept  the  bills." 
Cauns,  L.J.,  adopted  this  view,  holding  that  the  letter  did 
amount  to  "  a  general  invitation  "  to  take  bills  drawn  by 
Dickson,  Tatham  and  Co.  on  the  Agra  and  Masterman's 
Bank,  on  the  assurance  that  the  Agra  and  Masterman's 
Bank  would  accept  such  bills  on  presentation ;  and  that 
the  acceptance  of  the  ofiPer  in  this  letter  by  the  Asiatic 
Banking  Corporation  constituted  a  binding  legal  contract 
against  the  Agra  and  Masterman's  Bank(o).  The  diffi-  This  case 
culties  above  discussed  do  not  seem  to  exist  in  this  case,  the^diffi^ 
From  an  open  letter  of  credit  (containing:  too  in  this  jultyin 

*  \  o  Denton  v. 

(o)  In  SeoU  v.  FHkingtony  2  B.  &  question  itscorrcctnessinanEngliHh 

S.  11,  31  L.  J.  Q.  B.  81,  on  the  court.     So  far  as  any  opinion  was 

other  hand,  an  action  was  brought  expressed  by  the  Court  as  to  what 

on    a   judgment  of  the  Supreme  should  have  been  the  decision  on 

Court  of  New  York  on  a  very  simi-  the  same  facts  in  a  case  governed 

lar  state  of  facts.    The  decision  of  by  the  law  of   England,   it  was 

the  English  Court  was  that  the  law  against  any  right  of  action  at  law 

applicable  to  the  case  was  the  law  being  acquired  by  the  bill-holders, 

of  New  York,  and  that  the  judg-  This  howeyer  was  by  the  way,  and 

ment  having  been  g^ven  by  a  court  as  a  concession  to  the  defendants, 

of  competent  jurisdiction  in  a  case  and  is  therefore  no  positive  autho* 

to  whicn  the  local  law  was  properly  rity . 
applicable,  there  was  no  room  to 
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G>.  N.  B.  instance  an  express  request  to  persons  negotiating  bills 
under  it  to  indorse  particulars)  there  may  be  inferred 
without  any  violence  either  to  law  or  to  common  reason  a 
proposal  or  request  by  the  author  of  the  letter  to  the  mer- 
cantile public  to  advance  money  on  the  faith  of  the  under- 
toldng  expressed  in  the  letter.  This  imdertaking  must 
then  be  treated  as  addressed  to  any  one  who  shall  so 
advance  money :  the  thing  to  be  performed  by  way  of 
consideration  for  the  undertaking  is  definite  and  substan- 
tial, and  is  in  fact  the  main  object  of  the  transaction.  If 
any  question  arose  as  to  a  revocation  of  the  proposal,  it 
would  be  decided  by  the  rules  which  apply  to  the  revoca- 
tion of  proposals  made  by  letter  in  general  (p). 

Another  instance  of  contracts  made  by  general  offer  is 
in  the  documents  called  "advance  notes,"  by  means  of 
which  sailors'  wages  used  commonly  to  be  paid.    The  form  ^ 

was  a  promise  to  pay  so  much  to  any  one  who  should  i 

advance  so  much  on  the  document  to  a  named  person  (the 
sailor),  and  the  person  who  made  the  advance  could  there- 
upon sue  for  the  promised  amount  (q). 
Statute  of       The  bearing  of  the  Statute  of  Frauds  on  these  contracts 
and^-     ^^^®  ^y  advertisements  or  general  offers  has  been  dis- 
tracts by    cussed  incidentally  in  a  case  brought  before  the  Judicial 
ment:        Committee   of  the  Privy  Council  on   appeal  from  the 
wm^B    Supreme  Court  of  New  South  Wales  (r).     It  is  settled 
r.  Bjmcs.  that  the  requirements  of  the  statute  in  the  cases  where  it 
applies  are   generally  not   satisfied    unless   the  written 
evidence  of  the  contract  shows  who  both  the  contracting 
parties  are.     But  it  was  suggested  in  the  Colonial  Court 
that  in  the  case  of  a  proposal  made  by  advertisement, 
where  the  nature  of  the  contract  {e.g.  a  guaranty)  was  such 
as  to  bring  it  within  the  statute,  the  advertisement  itself 
might  be  a  sufficient  memorandum,  the  other  party  being 

(p)  See  howerer  Shuet/  v.  United  chant  Seamen  (Pajrment  of  Wages 

States^  p.  20,  above.  and  Bating)  Act,  43  &  44  Vict.  c.  16, 

(q)  SeeMcKuney.  Joynson^b  G.  B.  8.  2. 

N.  S.  218,  28  L.  J.  0.  P.  133.  These  (r)   Williatnt  v.  Bymet,  1  MoO.  P. 

advance  notes  are  now  illegal.  Mer-  G.  G,  N.  6.  154. 
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indicated  as  far  as  the  nature  of  the  transaction  would 
admit  («).  The  Judicial  Committee,  however,  showed  a 
strong  inclination  to  think  that  this  view  is  not  tenable, 
and  that  in  such  a  case  the  evidence  required  hj  ^he 
statute  would  not  be  complete  without  some  further 
writing  to  show  who  in  particular  had  accepted  the  pro- 
posal. It  was  observed  that  as  a  matter  of  fact  the  cases 
on  advertisements  had  been  of  such  a  kind  that  the  statute 
did  not  apply  to  them,  and  it  was  a  mere  circumstance 
that  the  advertisement  was  in  writing  (<).  We  are  not 
aware  of  the  point  having  arisen  in  any  later  case.  The 
opinion  here  expressed  by  the  Court  is  worth  noticing  for 
another  reason.  It  is  an  authority  in  favour  of  the  view 
which  we  have  adopted  as  the  only  sound  one,  namely,  that 
there  is  no  anomalous  contract,  but  a  contract  between 
ascertained  persons,  which  is  constituted  by  the  acceptance 
of  the  proposal.  r- 

Revocattofi. 

A  proposal  may  be  revoked  at  any  time  before  accept-  Hevooa* 
ance  but  not  afterwards.  p^joLl. 

For  before  acceptance  there  is  no  agreement,  and  there- 
fore the  proposer  cannot  be  boimd  to  anything  (ei).  So 
that  even  if  he  purports  to  give  a  definite  time  for  accept- 
ance, he  is  free  to  withdraw  his  proposal  before  that  time 
has  elapsed.  He  is  not  bound  to  keep  it  open  unless  there 
is  a  distinct  contract  to  that  effect,  founded  on  a  distinct 
consideration.  If  in  the  morning  A.  offers  goods  to  B.  Cooke  «. 
for  sale  at  a  certain  price,  and  gives  B.  till  four  o'clock  in  "^®y- 
the  afternoon  to  make  up  his  mind,  yet  A.  may  sell  the 
goods  to  C.  at  any  time  before  four  o'clock,  so  loug  as  B. 

(s)  Per  Stephen,  G.  J.  at  pp.  167,  applicable  to  contracts  made  in  this 

184.  manner. 

(0  9ee  at  p.  198.    The  langoage  (u)  The  same  role  applies  to  a 
of   the  head-note  is    misleading ;  proposal  to  vary  an  ezistmg  agree- 
there  is  no  suggestion  in  the  judg-  ment :  Gilke$  r.  ZeoninOf  4  G.  B. 
ment  of  any  such  proposition  of  law  N.  S.  485. 
as  that  the  Statute  of  Frauds  is  not 
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has  not  accepted  his  offer  (x).  But  if  B.  were  to  say  to 
A. :  "  At  present  I  do  not  know,  but  the  refusal  of  your 
offer  for  a  definite  time  is  worth  something  to  me ;  I  will 
give  you  so  much  to  keep  it  open  till  four  o'clock  "  (or 
even,  it  may  be,  "  If  you  will  keep  it  open  till  four  o'clock, 
then,  in  the  event  of  my  taking  the  goods,  I  will  add  so 
much  to  the  price  ")  (y),  and  A.  were  to  agree  to  this, 
then  A.  would  be  bound  to  keep  his  offer  open,  not  by  the 
offer  itself,  but  by  the  subsequent  independent  contract. 
Dickinuon  If  A.  on  Wednesday  hands  to  B.  a  memorandum  offering 
to  sell  a  house  at  a  certain  price,  with  a  postscript  stating 
that  the  offer  is  to  be  "  left  over  "  till  nine  o'clock  on  Friday 
morning,  A.  may  nevertheless  sell  the  house  to  C.  at  any 
time  before  the  offer  is  accepted  by  B.  If  B.  having  heard 
of  A.'s  dealing  with  C,  tenders  a  formal  acceptance  to  A., 
this  is  inoperative  (s).  It  is  different  in  the  modem  civil 
law.  There  a  promise  to  keep  a  proposal  open  for  a  definite 
time  is  treated  as  binding,  as  indeed  there  appears  no 
reason  why  it  should  not  be  in  a  system  to  which  the 
doctrine  of  consideration  is  foreign :  nay,  there  is  held  in 
effect  to  be  in  every  proposal  an  implied  promise  to  keep 
it  open  for  a  reasonable  time  (a).  In  our  own  law  the 
effect  of  naming  a  definite  time  in  the  proposal  is  simply 
negative  and  for  the  proposer's  benefit ;  that  is,  it  operates 
as  a  warning  that  an  acceptance  will  not  be  received  after 
the  lapse  of  the  time  named,  not  as  an  imdertaking  that  if 
given  sooner  it  shall  be.  In  fact,  the  proposal  so  limited 
comes  to  an  end  of  itself  at  the  end  of  that  time,  and 


(x)  Cooke  V.  Oxley,  3  T.  R.  653 ; 
aifd.  in  Ex.  Gh.,  see  note.  It  is  far 
from  dear  what  the  Court  really 
meant  to  decide  in  that  case,  and  it 
has  been  the  subject  of  much  criti- 
cism. For  the  conflicting  yiews  see 
Benjamin  on  Sale,  66  (3nl  ed.)  and 
Langdell*8  Summary  of  the  Law  of 
Contracts,  p.  246. 

(y)  See  G.  N,  J?y.  Co,  v.  Witham, 
L.  R.  9  C.  P.  16 :  combining  this 
with  the  principle  of  Moehster  y. 


De  la  Toury  2  E.  &  B.  678,  22  L.  J. 
Q.  B.  466,and  Frost  v.  Kniffht,  L.  R. 
7  Ex.  HI,  one  might  get  the  result 
in  the  text,  sed  qu, 

[z)  Dickinson  v.  Lodds  (C.  A.),  2 
Ch.  D.  4G3.  The  case  suggests,  but 
does  not  decide,  another  question 
which  will  be  presently  considered. 
Contra  Langdoll,  Summary,  p.  244  ; 
and  on  principle  perhaps  rightly. 

(a)yangerow,  Pand.  \  603  (3, 
253);  see  L.  R.  6  Ex.  837|  n. 
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there  is  nothing  for  the  other  party  to  accept.    This  leads 
us  to  the  next  rule,  namely : — 

Conditiom  of  Proposal. 

The  proposer  may  prescribe  a  certain  time  within  which  Detenni- 
the  proposal  is  to  be  accepted,  and  the  manner  and  form  proposal 
in  which  it  is  to  be  accepted.    If  no  time  is  prescribed,  i>y  lapse  of 

*•  ,  ...  presonbed 

the  acceptance  must  be  communicated  to  him  within  a  or  reason- 
reasonable  time.    In  neither  case  is  the  acceptor  answer-  ®' 
able  for  any  delay  which  is  the  consequence  of  the  pro- 
poser's own  default.    If  no  manner  or  form  is  prescribed, 
the  acceptance  may  be  oommimicated  in  any  reasonable 
or  usual  manner  or  form. 

This  is  almost  self-evident,  standing  done ;  we  shall  see 
the  importance  of  not  losing  sight  of  it  in  dealing  with 
certain  difficulties  to  be  presently  considered.  Note,  how- 
ever, that  though  the  proposer  may  prescribe  a  form  or 
time  of  acceptance^  he  cannot  prescribe  a  form  or  time  of 
refusal^  so  as  to  fix  a  contract  on  the  other  party  if  he  does 
not  refuse  in  some  particular  way  or  within  some  particular 
time  (6). 

Among  other  conditions,  the  .proposal  may  prescribe  a 
particular  jE^^c^  for  acceptance,  and  if  it  does  so,  an  accept- 
ance elsewhere  wiU  not  do  {c).  The  real  question  in  cases 
of  this  kind  is  whether  the  condition  as  to  time,  place,  or 
manner  of  acceptance  was  in  fact  part  of  the  terms  of  the 
proposal. 

There  is  direct  authority  for  the  statement  that  the 
proposal  must  at  all  events  be  taken  as  limited  to  a  reason- 
able time  {d) ;  nor  has  it  ever  been  openly  disputed.  The 
rule  is  obviously  required  by  convenience  and  justice.  It 
may  be  that  the  proposer  has  no  means  of  making  a  re- 

(b)  Felthoute  v.  Bindley^  11  0.  B.  (rf)  Baily*a  ca.,  6  Eq.  428,  3  Ch. 

N.  S.  869,  876,  31  L.  J.  C.  P.  204.  629 ;  namsgate  Hotel  Co.  v.  Monte^ 

(e)  Eliaton  v.  Henthaw  (Sup.  Ct.  Jio^'^t  '^ff^e  Co,  v.  Ooldamid,  L.  B.  1 

U.  8.),  4  Wheat.  225,  Langdell,  Ex.  109. 
Sel.  Ca.  on  Cent.  48 » 
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Tocation  known  T^.  ^.,  if  the  other  party  diangesliis  address 
without  notice  to  him,  or  goes  on  a  long  joomej),  and  he 
cannot  he  expected  to  wait  for  an  nnlimited  time.  There 
IK  also  direct  authority  to  show  that  an  aooeptanoe  not 
communicated  to  the  proposer  or  his  agent  does  not  make 
a  contract  {e) ;  but  this  is  subject  to  an  important  excep- 
tion, as  we  shall  presently  see,  where  the  parties  are  in 
correspondence  through  the  post-office. 


Reroca- 

tiOD  of 

propoml 
mtwt  \)e 
oommtmi' 
ofttod 
bofore  ao< 
oopUnce. 


Ro voca- 
tion af  tor 
aoooptiinco 
too  lato. 


Byrne  v, 
Vttu  Tion- 
hovon. 


LimiU  of  Revocation. 

A  proposal  is  revoked  by  communication  to  the  other 
party  of  the  proposer's  intention  to  revoke  it,  and  the 
revocation  can  take  effect  only  when  that  communication 
is  made  before  acceptance. 

The  communication  may  be  either  express  or  tacit,  and 
notice  received  in  fact,  whether  from  the  proposer  or  from 
any  one  in  his  behalf  or  otherwise,  is  a  sufficient  commu- 
nication. 

The  rule  involves  two  or  three  points  which,  strange  to 
say,  were  not  expressly  disposed  of  by  any  English  authority 
until  quite  lately.  The  first  is  that  an  express  revocation 
communicated  after  acceptance,  though  determined  upon 
before  the  date  of  the  acceptance,  is  too  late.  This  was 
decided  in  1880  first  by  Lindley,  J.  in  Bynie  v.  Van  Tien* 
hoven  (/),  and  again  shortly  afterwards  by  Lush,  J.  in 
Stevenson  v.  MacLean  (g).  It  will  suffice  to  give  shortly 
the  facts  of  the  former  case.  The  defendants  at  Cardiff 
wrote  to  the  plaintiffs  at  New  York  on  the  1st  of  October, 
1879,  offering  for  sale  1000  boxes  of  tinplates  on  certain 
terms.  Their  letter  was  received  on  the  11th,  and  on  the 
same  day  the  plaintiff  accepted  the  offer  by  telegraph, 
confirming  this  by  a  letter  sent  on  the  15th.    Meanwhile 


{f)  M^Iver  ▼.  EiehardaoH,  1  M.  & 
8.  657 ;  MozUy  t.  TiNkUr,  1  G.  M. 
&  R.  692 ;  HusmU  t.  Thornton,  4  H. 
ft  K.  788,  798,  804 ;  Meh^a  oa.,  4 
Eq.  9, 


(/)  6  0.  P.  D.  344. 

(a)  6  Q.  B.  D.  346.  Both  these 
judgee  afterwards  became  members 
of  the  Court  of  Appeal. 
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the  defendants  on  the  8th  of  October  had  posted  a  letter 
-withdrawing  their  offer  of  the  1st :  this  r^u^hed  the  pLiin- 
tiffs  on  the  20th.  The  phdnti£b  insisted  on  completion  of 
the  contract ;  the  defendants  maintained  that  there  was  no 
contract,  the  offer  having  been,  in  their  view,  withdrawn 
before  the  acceptance  was  either  receiyed  or  despatched, 
lindlej,  J.  stated  as  follows  the  questions  to  be  con- 
sidered: ^'1.  Whether  a  withdrawal  of  an  offer  has  any 
effect  until  it  is  commimicated  to  the  person  to  whom  the 
offer  has  been  sent  ?  2.  Whether  posting  a  letter  of  with- 
drawal is  a  communication  to  the  person  to  whom  the  letter 
is  sent  ?"  The  first  he  answered  in  the  negative,  on  the 
principle  ^^  that  a  state  of  mind  not  notified  cannot  be  re- 
garded in  dealings  between  man  and  man,  and  that  an 
imcommunicated  revocation  is  for  all  practical  purposes 
and  in  point  of  law  no  revocation  at  all."  The  second  he 
likewise  answered  in  the  negative,  on  grounds  of  both 
principle  and  convenience,  and  notwithstanding  an  ap- 
parent, but  only  apparent,  inconsistency  vrith  the  rule  as 
to  acceptances  by  letter  which  will  be  presently  considered. 

It  seems  impossible  to  find  any  reason  in  principle  why  As  to  tacit 
the  necessity  for  communication  should  be  less  in  the  case  ^^^' 
of  a  revocation  which  is  made  not  by  words  but  by  conduct, 
as  by  disposing  to  some  one  else  of  a  thing  offered  for  sale. 
Nor  does  it  seem  practicable  in  the  face  of  the  decisions 
just  cited,  though  they  do  not  actually  cover  such  a  case, 
to  say  that  any  such  difference  is  recognized  by  the  law  of 
England.  The  authority  most  in  point,  Dickinson  v. 
Dodds  (A),  is  not  of  itself  decisive.  The  facts  were  these. 
A.  offered  in  writing  to  sell  certain  houses  to  B.,  adding  a 
statement  that  the  offer  was  to  be  '^  left  over  "  until  a  time 
named ;  which  statement,  as  we  have  already  seen,  could 
have  no  legal  effect  imless  to  warn  B.  that  an  acceptance 
would  not  be  received  at  any  later  time.    B.  mode  up  his 

(A)  2  Gh.  D.  463  (0.  A.)    One  or  two  immaterial  details  axe  omitted  in 
Btatug  the  facts. 
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mind  the  next  moming  to  accept,  but  delayed  communi- 
cating his  acceptance  to  A.  In  the  course  of  the  day  he 
heard  from  a  person  who  was  acting  as  his  agent  in  the 
matter  that  A.  had  meanwhile  offered  or  agreed  to  sell  the 
property  to  0.  Early  on  the  following  day  (and  within 
the  time  limited  by  A.'s  memorandum)  B.  sought  out  A. 
and  handed  a  formal  acceptance  to  him ;  but  A.  answered, 
"  You  are  too  late.  I  have  sold  the  property."  It  was 
held  in  the  first  instance  by  Bacon,  Y.O.,  that  A.  had  made 
to  B.  an  offer  which  up  to  the  time  of  acceptance  he  had 
not  revoked,  and  that  consequently  there  was  a  binding 
contract  between  A.  and  B.  But  in  the  Court  of  Appeal 
this  decision  was  reversed.  James  and  Mellish,  L.JJ., 
pointed  out  that,  although  no  ^'  express  and  actual  with- 
drawal of  the  offer"  had  reached  B.,  yet  by  his  own 
showing  B.,  when  he  tendered  his  acceptance  to  A.,  well 
knew  that  A.  had  done  what  was  inconsistent  with  a  con- 
tinued intention  of  contracting  with  B.  Knowing  this,  B. 
could  not  by  a  formal  acceptance  force  a  contract  on  A.  (f). 
It  does  not  appear  that  the  knowledge  which  B.  in  fact  had 
was  conveyed  to  him  or  his  agent  by  or  through  A.,  or  any 
one  intending  to  communicate  it  on  A.'s  behalf.  Therefore 
the  case  decides  that  knowledge  in  point  of  fact  of  the 
proposer's  changed  intention,  however  it  reaches  the  other 
party,  will  make  the  proposer's  conduct  a  suflBcient  revoca- 
tion. But  what  if  B.  had  communicated  his  acceptance  to 
A.  without  knowing  anything  of  A.'s  dealings  with  C.  ? 
This  question  remains  open,  and  must  be  considered  on 
principle. 
Possibility  Suppose  that  A.  offers  to  sell  one  hundred  tons  of  iron  to 
accept-  ^    B.,  not  designating  any  specific  lot  of  iron,  and  that  B. 


anoe. 


(i)  Baggallay,   J.A.  concurred.  ledge  of  the  sale."  This,  I  yenture 

The  head-note  says :  **  Sembicj  that  to  think,  ^nd  so  do  the  learned 

the  sale  of  the  property  to  a  third  editors  of  Benjamin  on  Sale,  3rd 

person  would  ox  Itself  amount  to  a  ed.)  is  quite  unwarranted  by  the 

withdrawal  of  the  offer,  even  al-  juogments.    See  especially  the  re- 

though  the  person  to  whom  the  manss  of  Mellish,  L.  J.  ad  Jin. 
offer  was  first  made  had  no  know- 


COMMUNICATION  OF  REVOCATION.  29 

desires  time  to  consider,  and  A.  assents.  Then  A.  meets 
with  G.f  they  iaSik  of  the  price  of  iron,  and  G.  offers  A.  a 
better  price  than  he  has  asked  from  B.,  and  thej  strike  a 
bargain  for  a  hnndred  tons.  Then  B.  returns,  and  in  igno- 
rance of  A.'s  dealings  "with  C.  accepts  A.'s  offer  formerly 
made  to  him.  Here  are  manifestly  two  good  contracts. 
A^  is  boimd  to  deliTcr  100  tons  of  iron  to  B.  st  one  price, 
and  100  tons  to  C.  at  another.  And  if  A.  has  in  fact 
only  one  hundred  tons,  and  was  thinking  only  of  those 
hiiindred  tons,  it  makes  no  difference.  He  would  he 
equally  hound  to  B.  and  C.  if  he  had  none.  He  must 
deliver  them  iron  of  the  quantity  and  quality  contracted 
for,  or  pay  damages.  How  then  will  the  case  stand  if, 
other  circumstances  being  the  same,  the  dealing  is  for 
specific  goods,  or  for  a  house?  Here  it  is  impossible 
that  A.  should  perform  his  agreement  with  both  B.  and 
C,  and  therefore  they  cannot  both  make  him  perform 
it ;  but  that  is  no  reason  why  he  should  not  be  answer- 
able to  both  of  them.  The  one  who  does  not  get  per* 
formance  may  have  damages.  It  remains  to  ask  which 
of  them  shall  have  the  option  of  claiming  performance,  if 
the  contract  is  otherwise  such  that  its  performance  can  be 
specifically  enforced.  The  most  convenient  solution  would 
seem  to  be  that  he  whose  acceptance  is  first  in  point  of 
time  should  have  the  priority :  for  the  preference  must  be 
given  to  some  one,  and  the  first  acceptance  makes  the  first 
complete  contract.  There  is  no  reason  for  making  the 
contract  relate  back  for  this  purpose  to  the  date  of  the 
proposal.  This  is  consistent  with  everything  that  was 
decided,  if  not  with  everything  that  was  said,  in  Dickinson 
V.  Dodds  (*). 

It  is  right  to  add  that  Cooke  v.  Oxiet/  (I)  may  be  so  read 
as  to  support  the  opinion  that  a  tacit  revocation  need  not 
be  communicated  at  all.    But  the  apparent  inference  to 

{k)  2  Ch.  D.  463.    Note  that  the      and  AtiBon,  28-30. 
snit  was  for  epecifio  performance,  (/)  3  T.  R.  653. 

and  cp.  LangdcU,  Sammary,  245-6, 
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OpinionB 
of  Con- 
tinental 
writers. 


this  effect  is  expressly  rejected  in  Stevenson  v.  MacLean  (//i), 
and  therefore  need  not  be  discussed  here. 

Eoman  law  supplies  no  direct  answer  to  questions  of 
this  class,  and  not  much  that  tends  to  suggest  one. 
Modem  civilians  have  differed  greatly  in  their  opinions. 
Pothier  lays  down  a  rule  directly  contrary  to  that  now 
settled  in  our  law.  The  passage  (Oontr.  de  Vente,  §  32) 
is  well  known,  and  may  also  be  seen,  but  slightly  abridged, 
in  Mr.  Benjamin's  work  on  Sale  (p.  73).  Pothier  does 
not  fail  to  see  the  manifestly  unjust  consequences  of 
letting  a  revocation  take  effect,  though  the  other  party  has 
received,  accepted,  and  acted  upon  the  proposal  without 
knowing  anything  of  the  proposer's  intention  to  revoke  it; 
but  he  escapes  them  by  imposing  an  obligation  on  the 
proposer,  upon  grounds  of  natural  equity  independent  of 
contract,  to  indemnify  the  party  so  accepting  against  any 
damage  resulting  to  him  from  the  transaction.  This  treat- 
ment of  the  subject  wholly  overlooks  the  consideration 
that  not  intention  in  the  abstract,  but  communicated 
iutention,  is  what  we  have  to  look  to  in  all  questions  of 
the  formation  of  contracts  (w).  And  the  obligation  to 
indemnify  (which  must  be  classed  as  quasi  ex  delicto  if 
anything)  is  not  only  a  cumbrous  and  inelegant  device, 
but,  as  Mr.  Benjamin  points  out,  overshoots  its  mark  by 
being  in  turn  unfair  to  the  proposer.  The  same  or  a 
closely  similar  view  has  been  taken  by  some  recent  German 
writers  of  repute  (o).  Far  more  satisfactory  is  Vangerow 
(Pand.  §  603),  whose  opinion  is  to  this  effect.  The  decla- 
ration of  an  animus  contrahendi  (whether  by  way  of  pro- 
posal or  of  acceptance),  when  once  made,  must  be  regarded 
as  continuing  so  long  as  no  revocation  of  it  is  communi- 
cated to  the  other  party.  A  revocation  not  commimicated 
is  in  point  of  law  no  revocation  at  all.     In  this  respect  the 


{m)  5  Q.  B.  B.  at  p.  351. 

(n)  Leake,  Elementary  Digest  of 
the  Jjaw  of  Gontraots,  44  n, 

(o)  Windscheid,  Pand.  §  307,  cit- 
ing  among  others  Ihering,  who  calls 


the  right  acquired  on  this  theory  hj 
the  acceptor  without  notice  of  reyo- 
cation  **das  ncgatiTO  Vertragsin- 
teresse. * '  So  too  Bell,  Principles  of 
the  Law  of  Scotland,  §  73. 
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revocation  of  a  proposal  or  acceptance  must  be  governed 
hj  the  same  rules  as  the  proposal  or  acceptance  itself. 


Limits  of  Acceptance  or  of  its  Revocation, 

An  acceptance  must  be  communicated  to  the  proposer  Accept- 
to  be  effectual,  and  the  communication  of  an  acceptance  or  Jj^^ocation 
of  its  revocation  is  subject  to  the  same  rules  as  the  com-  thereof 
munication  of  a  proposal  or  of  its  revocation :  provided  ™^nni- 
that  any  means  of  communication  prescribed  or  authorized  ^^  ^^« 
bj  the  proposer  are  as  against  him  deemed  sufficient.  eubjeot  to 

If  the  proposer  prescribes  or  authorizes  the  despatch  of  thatmeans 
an  acceptance  by  means  wholly  or  partly  beyond  the  authorized 
sender's  control,  such  as  the  public  post  or  telegraph,  then  posei^and 
an  acceptance  so  despatched  ^  particu- 

ifl)  is  complete  as  against  the  proposer  from  the  time  of  spatch  of 
its  despatch  out  of  the  sender's  control ;  wsr  we^ 

(6)  is  effectual  notwithstanding  any  miscarriage  or  delay  deemed 
in  its  transmission  happening  after  such  despatch.  *     °^®^  ' 

It  should  seem  obvious  that,  as  a  matter  of  general  prin-  General 
ciple,  an  uncommunicated  mental  assent  cannot  make  a  ^m,ini. 
contract.    Yet  as  lately  as  1877  it  was  found  needful  to  cation, 
reassert  this  principle  in  the  House  of  Lords  {p).    It  is 
true  that  the  proposer  may  dispense  with  actual  communica- 
tion  to  this  extent,  that  by  prescribing  a  particular  manner 
of  communication  he  may  preclude  himself  from  afterwards 
showing  that  it  was  not  in  fact  sufficient.     In  Lord  Black* 
bum's  words,  "  when  an  offer  is  made  to  another  party,  and 
in  that  offer  there  is  a  request  express  or  implied  that  he 
must  signify  his  acceptance  by  doing  some  particular  thing, 
then  as  soon  as  he  does  that  thing  there  is  a  complete 
contract"  (7).      The  most  important  application  of  this 

{p)  Broffdm  y.  MeiropolUan  JRy,  are  not  reported. 

Co.,  2  App.  Ca.,  at  p.  688  (Lord  (q)  Yet  would  this  hold  if  the 

Selbome),  at  p.  691  (Lord  Black-  prescribed  act  were  not  of  a  kind 

bom),  and  at  p.  697  (Lord  Gk>rdon).  fitted  to  make  the  acceptor's  inten- 

The  judgments  in  the  Court  below  tion  known  to  the  proposer '( 
which  ^ve  rise  to  these  remarks 
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exoeption  will  come  before  us  immediately.  But  it  is  not 
true  ''  that  a  simple  acceptance  in  your  own  mind,  without 
any  intimation  to  the  other  party,  and  expressed  hy  a  mere 
private  act,  such  as  putting  a  letter  into  a  drawer,"  will,  as 
a  rule,  serve  to  conclude  a  contract. 
Agree-  It  was  supposed  at  one  time  that  the  Companies  Act, 

takeshaies  1862,  had  introduced  a  difierent  rule  in  the  case  of  agree- 
ti^iiSl^^'  ments  to  take  shares,  and  that  an  applicant  for  shares 
treated,  became  a  shareholder  by  mere  allotment  and  registration, 
though  nothing  were  done  to  give  notice  to  him ;  but  it  is 
now  settled  that  this  is  not  so ;  the  ordinary  rules  as  to 
the  formation  of  contracts  must  be  applied  (r) .  Bearing  in 
mind  what  these  rules  are  for  simple  cases,  let  us  proceed 
to  more  complex  ones. 
Difficul-  The  proviso  above  given  and  the  explanation  following 
(^teacte  i*  *^  intended  to  express  the  rules  which,  after  much 
byoorre-  uncertainty,  have  at  length  been  settled  by  our  Courts 
as  to  contracts  entered  into  by  correspondence  between 
persons  at  a  distance.  Before  dealing  with  authorities 
it  may  be  useful  to  show  the  general  nature  of  the 
difficulties  that  arise.  We  start  with  the  principle  that 
the  proposer  is  bound  from  the  date  of  acceptance.  Then 
we  have  to  consider  what  is  for  this  purpose  the  date  of 
acceptance,  a  question  of  some  perplexity,  and  much  vexed 
in  the  books.  It  appears  just  and  expedient,  as  concern- 
ing the  accepting  party's  rights,  that  the  acceptance 
should  date  from  the  time  when  he  has  done  all  he  can  to 
accept,  by  putting  his  affirmative  answer  in  a  determinate 
course  of  transmission  to  the  proposer.  From  that  time 
he  must  be  free  to  act  on  the  contract  as  valid,  and  disregard 
any  revocation  that  reaches  him  afterwards.  Hence  the 
conclusion  is  suggested  that  at  this  point  the  contract  is 

(r)  Ounn^s  ease,  3  Ch.  40.  There  the  shares  are  a  necessary  qnalifi- 

need  not  be  foimal  notloe  of  aUot-  cation,  is  enough.    This  of  coarse 

ment ;  acting  towards  the  applicant  is  quite  in  accordance  with  general 

on  the  footing  that  he  has  got  the  principles.     Richards  v.  Home  As- 

shares,  e,  g.  appointing  him  to  an  surancc  Association,  L.  K.  6  G.  P. 

office  under  the  company  for  which  591. 
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irrevooable  and  absolute.  But  are  we  to  hold  it  absolute 
for  all  purposes,  so  that  on  the  one  hand  the  acceptor  shall 
remain  bound,  though  he  should  afterwards  despatch  a 
revocation  which  arrives  with  or  even  before  the  acceptance ; 
and  on  the  other  hand,  the  proposer  shall  be  bound,  though, 
without  any  default  of  his  own,  the  acceptance  never  reach 
him  ?  These  consequences  seem,  in  turn,  against  reason 
and  convenience.  The  proposer  cannot,  at  aH  events,  act 
on  the  contract  before  the  acceptance  is  communicated  to 
him;  as  against  him,  therefore,  a  revocation  should  on 
principle  be  in  time  if  it  reaches  him  together  with  or  before 
the  original  acceptance,  whatever  the  relative  times  of  their 
despatch.  On  the  other  hand,  it  seems  not  reasonable  that 
he  should  be  bound  by  an  acceptance  that  he  never  receives. 
He  has  no  means  of  making  sure  whether  or  when  his 
proposal  has  arrived  («),  or  whether  it  is  or  not  accepted, 
for  the  other  party  need  not  answer  at  all.  The  acceptor 
might  at  least  as  reasonably  be  left  to  take  the  risk  of  his 
acceptance  miscarrying,  for  in  practice  he  can  easily  take 
means,  if  he  think  fit,  to  provide  against  this. 

In  the  judicial  treatmeint  of  these  questions,  however.  Theories 
considerations  of  a  different  kind  have  prevailed.    It  has  En^sh"^ 
been  generally  assumed  that  there  must  be  some  one  cases: 
moment  at  which  the  consent  of  the  parties  Ib  to  be  deemed  oommon 
complete,  and  the  contract  absolute  as  against  both  of  them,  *?^°? 
and  for  all  purposes  (as  if  it  were  a  question  of  some  mys-  offioe. 
terious  virtue  inherent  in  the  nature  of  the  transaction, 
and  not  of  positive  rules  of  law) ;  and  further,  a  peculiar 
character  has  been  attributed  to  the  post-office  as  a  medium 
of  communication.    In  some  of  the  cases  it  is  said  that  the 
acceptance  of  a  proposal  by  post  completes  the  contract  as 
soon  as  the  letter  is  despatched,  because  the  post-office  is 
the  common  agent  of  both  parties.    Doubtless  the  post- 
master-general is  the  agent  of  every  one  who  sends  a  letter, 

(«)  The  German  post-offioe,  how-      of  any  letter  with  an  official  certifi- 
erer,  undertakes  (if  required  at  the      cate  of  its  deliyery. 
timeof  posting)  to  furnish  the  sender 
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for  the  purpose  of  conveying  that  letter  (though  an  agent 
who  cannot  be  sued) ;  but  how  this  supposed  common 
agency  for  two  parties  in  correspondence  is  constituted  or 
Doctrine  proved  I  confess  myself  unable  to  understand.  Perhaps 
poter'B  this  language  was  really  intended  to  convey,  by  means  of 
rivod  f  rom  ^  ^^^^^^f  ^tat  has  been  more  plainly  said  in  the  latest  and 
hill  autho-  decisive  case,  and  is  given  above  as  the  ground  of  the 
aiwwor  by  EngUsh  rule ;  namely,  that  a  man  who  requests  or 
post.  authorizes  an  acceptance  of  his  offer  to  be  sent  in  a  par- 

ticular way  must  take  the  risks  of  the  mode  of  transmission 
which  he  has  authorized,  and  that  in  the  common  course  of 
affairs  the  sending  of  a  written  offer  by  post  amounts  to 
an  authority  to  send  the  answer  in  the  same  manner.  But 
there  is  a  fiction  in  this  also.  The  reason  would  be  good 
in  the  case  of  a  man  desiring  an  answer  to  be  sent  to  him 
by  some  extraordinary  means  of  communication,  by  photo- 
phone,  for  example.  But  the  post  (which  may  now  be 
said  to  include  the  telegraph)  is  the  common  and  natural, 
or,  in  terms  familiar  to  the  law,  reasonable  and  usual 
moans  of  communication  between  persons  who  are  not  face 
to  face.  There  is  no  real  authority  or  request,  for  none  is 
needed.  People  use  the  post-office  as  a  matter  of  course. 
Even  when  a  man  desires  an  answer  by  return  of  post,  he 
is  not  thinking  of  the  answer  being  sent  by  post  rather 
than  in  any  other  way,  but  of  having  it  within  a  given 
time.  Could  it  be  held  that  an  answer  by  telegraph  would 
not  be  a  good  acceptance  of  a  proposal  in  this  form,  or 
that  it  would  not  have  been  so  before  the  telegraphs  had 
been  acquired  by  the  post-office  P  The  proposer  of  a  con- 
tract by  letter  does  not  really  choose  the  post  as  a  means 
of  communication  more  than  the  acceptor.  Everybody 
knows  that  there  is  practically  no  choice.  Our  received 
doetrino  first  assumes  a  fictitious  request,  and  thence  infers 
a  fictitious  agreement  to  take  all  risks  of  transit,  not  only 
the  risk  of  delay,  but  that  of  the  acceptance  not  being 
RoTooa-  delivered  at  all.  Much  of  the  language  that  has  been  used 
mg^bcSro  suggests  the  extreme  consequence  that  even  a  revocation 
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despatohed  after  the  acceptance  and  arriving  before  it  would  accept- 
be  inoperative.  If  the  contract  is  absolutely  bound  by  ^^' 
posting  a  letter  of  acceptance,  a  telegram  revoking  it  would 
be  too  late ;  and  this  even  if  the  letter  never  arrived  at  all, 
so  that  the  revocation  were  the  only  notice  received  by 
the  proposer  that  there  ever  had  been  an  acceptance.  It 
is  hard  to  believe  that  any  Court  would  decide  this :  in 
Scotland,  indeed,  it  has  been  decided  the  other  way  {t). 
The  case,  meanwhile,  may  arise  in  England  any  day.  No 
satisfactory  solution  of  these  problems  can  in  truth  be 
attained  without  frankly  taking  account  of  their  practical 
character.  The  thing  sought  should  be  to  lay  down  such 
rules  as  would  produce  the  least  amount  of  inconvenience 
to  both  parties.  Legal  ingenuity  might  afterwards  exer- 
cise itself  in  expressing  the  rules  in  the  form  most  consonant 
with  real  or  supposed  first  principles.  However,  we  now 
have  a  settled  rule  on  all  points  except  thai  of  a  revocation 
outstripping  the  acceptance ;  and  any  settled  rule  is  better 
than  none. 

The  earlier  cases,  of  which  an  account  is  given  in  the  Earlier 
Appendix  (^),  are  now  of  comparatively  little  importance.  ^^^ 
They  established  that  an  acceptance  by  post,  despatched  ^7  w)TTe8- 
in  due  time  as  far  as  the  acceptor  is  concerned,  concludes 
the  contract  notwithstanding  delay  in  the  despatch  by  the 
proposer's  fault  (as  if  the  offer  is  misdirected),  or  acci- 
dental delay  in  the  delivery;  and  that  the  contract,  as 
against  the  proposer,  dates  from  the  posting,  so  that  he 
cannot  revoke  his  offer  after  the  acceptance  is  despatched. 
Until  1879  it  was  uncertain  whether  a  letter  of  acceptance 
that  miBcarried  altogether  was  binding  on  the  proposer. 
In  that  year  the  very  point  came  before  the  Court  of 
Appeal  ({/).  An  application  for  shares  in  the  plaintiff 
company,  whose  oflBce  was  in  London,  was  handed  by  the 
defendant  to  a  country  agent  for  the  company.  A  letter 
of  allotment,  duly  addressed  to  the  defendant,  was  posted 

(0  See  Note  B.  (u)  Sousehold  Fire  Insurance  Co. 

V.  Grant,  4  Ex.  D.  216. 
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from  the  London  office,  but  never  reached  him.  The  oom- 
panj  went  into  liquidation,  and  the  liquidator  sued  for  the 
amount  due  on  the  Bhares.  It  was  held  by  Thesiger  and 
Caggallay,  L.JJ.,  that  on  the  existing  authorities  (which 
were  carefully  reviewed)  *^  if  an  offer  is  made  by  letter, 
which  expressly  or  impliedly  authorizes  the  sending  of  an 
acceptance  of  such  offer  by  post,  and  a  letter  of  acceptance 
is  posted  in  due  time,  a  complete  contract  is  made  at  the 
tune  when  the  letter  of  acceptance  is  posted,  though  there 
may  be  delay  in  its  delivery  "  (x) ;  that,  on  the  grounds 
and  reasoning  of  the  authorities,  this  extends  to  the  case 
of  a  letter  wholly  failing  to  reach  its  address ;  that  in  the 
case  in  hand  the  defendant  must  imder  the  circiunstances 
be  taken  to  have  authorized  the  sending  by  post  of  a  letter 
of  allotment ;  and  that  in  the  result  he  was  bound.  The 
rule,  it  seems,  is  to  be  token  as  limited  ^^  to  cases  in  which, 
by  reason  of  general  usage,  or  of  the  relations  between  the 
parties  to  any  particular  transactions,  or  of  the  terms  in 
which  the  offer  is  made,  the  acceptance  of  such  offer  by  a 
letter  through  the  post  is  expressly  or  impliedly  autho- 
rized" (y).  Gases  outside  these  limits,  however,  are  not 
likely  to  be  frequent.  Nothing  was  said  by  the  majority 
of  the  Court  about  the  contingency  of  a  revocation  over- 
taking the  acceptance.  Bramwell,  L.  J.  delivered  a  vigorous 
dissenting  judgment,  in  which  he  pointed  out  among  other 
things  the  absurdity  of  treating  such  a  revocation  as  in- 
effectual. But  he  relied  mainly  on  the  brood  ground  that 
a  letter  not  delivered  at  oil  ^*  is  not  o  communication,  and 
that  there  is  no  agreement  to  take  it  as  an  equivalent  for 
or  to  diapense  with  a  communication  "  («).  It  is  perhaps  not 
too  presumptuous  to  regret  that  this  view  did  not  prevail. 
But  the  result  must  be  token,  we  think,  as  final.  It  will 
be  seen  by  reference  to  the  Appendix  that  it  is  not  simply 
a  decision  by  the  Court  of  Appeal,  but  a  confirmation  by 

(x)  BaggaUay,  L.  J.  4  Ex.  D.  at      the  samo  limitation  seems  ailmitM 
p.  224.  by  Thedger,  L.  J.  at  p.  218. 

(y)  BaggaUay,  L.  J.  at  p.  228 ;  (.-)  4  Ex.  D.  at  p.  234. 
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the  Court  of  Appeal  of  that  sense  in  which  a  previous 
decision  of  the  House  of  Lords  has  on  the  whole  been 
generally  understood.  The  practical  conclusion  seems  to 
be  that  eyeiy  prudent  man  who  makes  an  offer  of  any 
importance  by  letter  should  expressly  make  it  conditional 
on  his  actual  receipt  of  an  acceptance  within  some  definite 
time.  It  would  be  impossible  to  contend  that  a  man  so 
doing  could  be  bound  by  an  acceptance  which  either  wholly 
miscarried  or  arrived  later  than  the  specified  time  (a). 

We  have  seen  that  in  general  the  contract  dates  from  Aooept- 
the  acceptance ;  and  though  the  acceptance  be  in  form  an  reilte^^k 
acknowledgment  of  an  existing  agreement,  yet  this  will  though  re- 
not  make  the  contract  relate  back  to  the  date  of  the  pro-  info!m/ 
posal,  at  all  events  not  so  as  to  affect  the  right^s  of  third 
persons  {b). 

There  is  believed  to  be  one  positive  exception  in  our  Death  of 
law  to  the  rule  that  the  revocation  of  a  proposal  takes  Proposer- 

^     ^  umble,  an 

effect  only  when  it  is  communicated  to  the  other  party,  absolute 
This  exception  is  in  the  case  of  the  proposer  dying  before  ^ouSi^^^ 
the  proposal  is  accepted.    This  event  is  in  itself  a  revoca-  ^ot  know 
tion,  as  it  makes  the  proposed  agreement  impossible  by  party, 
removing  one  of  the  persons  whose  consent  would  make 
it  (c).     There  is  no  distinct  authority  to  show  whether 
notice  to  the  other  party  is  material  or  not ;  but  in  the 
analogous  case  of  agency  the  death  of  the  principal  in  our 
law,  though  not  in  the  civil  law,  puts  an  end  ipso  facto  to 
the  agent's  authority,  without  regard  to  the  time  when  it 
becomes  known  either  to  the  agent  or  to  third  parties  (d). 
It  would  probably  be  impossible  not  to  follow  the  analogy 
of  this  doctrine.    The  Indian  Contract  Act  makes  the 
knowledge  of  the  other  party  before  acceptance  a  condition 

(a)  See  perThesiger,  L.  J.  4  Ex.  son  y.  DodeU,  2  Ch.  D.  at  p.  475. 

B.  at  p.  223,  and  per  Bramwell,  {d)  Blades  t.  Free,  9  B.  &  0.  167 ; 

L.  J.   at  p.   238.     Held  aco.  in  Campanari  y.  Wbodbum,  15  O.  B. 

Hasflachiisetts :  ZewU  y.  Brouming,  400, 24  L.  J.  G.  P.  1 3,  2  Kent  Comm . 

130  Maas.  173  (1880).  646,  D.46,  3,desolat.  etliberat.32. 

{b)  Felthouee  y.  Bindlet/,  11  C.  B.  The  Indian  Contract  Act,  s.  208, 

N.  S.  869,  31  L.  J.  C.  P.  204.  iUust.  (r),  adopts  the  rule  of  the 

{e)  Per  Hellish,  L.  J.  in  J)iekin'  civil  law. 
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'^^'^^»^^     of  the  proposal  being  revoked  by  the  proposer's  death.    As 

no  roTOca-  .  ,  .        .  . 

tion.  for  insanity,  which  is  treated  in  the  same  way  by  the 

Indian  Act,  that  would  not  in  general  operate  as  a  revoca- 
tion by  the  law  of  England,  for  wo  shall  see  that  the 
contract  of  a  lunatic  (not  so  found  by  inquisition)  is  only 
voidable  even  if  his  state  of  mind  is  known  to  the  other 
party.  But  it  has  been  said  that  "  if  a  man  becomes  so  far 
insane  as  to  have  no  mind,  perhaps  he  ought  to  be  deemed 
dead  for  the  purpose  of  contracting  "  (e). 

Certainty  of  Acceptance, 

The  next  rule  is  in  principle  an  exceedingly  simple  one. 
It  is  that 
M^muBt       ""^  order  to  convert  a  proposal  into  a  promise  the 
be  un-       acceptance  must  be  absolute  and  imquaUfied  "  (/). 
^  *        For  unless  and  until  there  is  such  an  acceptance  on  the 

one  part  of  terms  proposed  on  the  other  part,  there  is  no 
expression  of  one  and  the  same  common  intention  of  the 
parties,  but  at  most  expressions  of  the  more  or  less  different 
intentions  of  each  party  separately — in  other  words,  pro- 
posals and  counter-proposals.  Simple  and  obvious  as  the 
rule  is  in  itself,  the  application  to  a  given  set  of  facts  is 
not  always  obvious,  inasmuch  as  contracting  parties  often 
use  loose  and  inexact  language,  even  when  their  com- 
munications are  in  writing  and  on  important  matters.  It 
will  be  seen  that  the  question  whether  the  language  used 
on  a  particular  occasion  does  or  does  not  amount  to  an 
acceptance  is  wholly  a  question  of  construction,  and  gene- 
rally though  not  necessarily  the  construction  of  a  written 
instrument.  The  cases  in  which  such  questions  have  been 
decided  are  numerous  (^),  and  we  shall  here  give  by  way 
of  illustration  only  a  few  of  the  more  recent  ones  (A). 

U)  BramweU,  L.J.jDr^wv.iVww,  ance,  c.  2. 

4  Q.  B.  D.  at  p.  G69.  (h)  Cp.  also  the  French  case  in 

(/)  Indian  Contract  Act,  s.  7|  the  Court  of  Cassation  given  in 

Bub-8. 1.  Langdell's  Select  Cases  on  Co&«> 

{g)  For  collected  authorities,  see  tract,  155. 
(inter  alia)  Fry  on  Specific  Perform- 
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In  ffoneyman  t.  Marryat  (t),  before  the  House  of  Lords,  a  proposal  for  Instances 
a  sale  was  accepted  "  subject  to  the  terms  of  a  contract  being  arranged  "  ^^  insuffi- 
between  the  Tender's  and   purchaser's  solicitors:   this  was  clearly  no  accept- 
contract.    Compare  with  this  Mitasey  y.  Morns  Tayne  (A*),  from  which  it  ance. 
seems  that  an  acceptance  of  an  offer  to  sell  land  *'  subject  to  the  title 
being  approved  by  our  solicitors  "  is  not  a  qualified  or  conditional  accept- 
ance, but  means  only  that  the  title  must  be  inyestigated  in  the  usual 
way;   in  other  words,  it  expresses  the  conditions  annexed  by  law  to 
contracts  of  this  class,  that  a  good  title  shall  be  shown  by  the  Tender. 

In  Appleby  t.  Johnson  (/},  the  plaintiff  wrote  to  the  defendant,  a  calico- 
printer,  and  offered  his  serTices  as  salesman  on  certain  terms,  among 
which  was  this :  <'  a  list  of  the  merchants  to  be  reg^ularly  called  on  by 
me  to  be  made."  The  defendant  wrote  in  answer :  *'  Yours  of  yesterday 
embodies  the  substance  of  our  oouTersation  and  terms.  If  we  can  define 
some  of  the  terms  a  little  clearer,  it  might  prcTont  mistakes ;  but  I  think 
we  are  quite  agreed  on  all.  We  shall  therefore  expect  you  on  Monday. 
(Signed) — J.  Appleby. — ^P.S. — I  haTO  made  a  list  of  customers  which  we 
can  consider  together."  It  was  held  that  on  the  whole,  and  especially 
haying  regard  to  the  postscript,  which  left  an  important  tenn  open  to 
discussion,  there  was  no  complete  contract. 

In  CrowUy  t.  Mayeoch  (m)  an  offer  to  buy  certain  land  was  accepted,  but 
with  reference  to  special  conditions  of  sale  not  before  known  to  the 
intending  purchaser.    Held  only  a  conditional  acceptance. 

In  Stanley  t.  Dotcdestcell  {n)  an  answer  in  this  form :  <*  I  haTe  dcddod 
on  taking  Ko.  22,  BelgraTC  Road,  and  haTe  spoken  to  my  agent  Mr.  C, 
who  will  arrange  matters  with  you,"  was  held  insufficient  to  make  a  con- 
tract, as  not  being  complete  and  unqualified,  assuming  (which  was 
doubtful)  that  the  letter  of  which  it  was  part  did  otherwise  sufficiently 
refer  to  the  terms  of  the  proposal. 

In  AddineWt  cas6(o)  and  Jackson  y.  Turquand{p)f  a  bank  issued  a 
circular  offering  new  shares  to  existing  shareholders  in  proportion  to  their 
interests,  and  also  asking  them  to  say  if  in  the  CTcnt  of  any  shares 
remaining  they  should  wish  to  haTe  any  more.  Certain  shareholders 
wrote  in  answer,  accepting  their  proportion  of  shares,  and  also  desiring 
to  haTe  a  certain  number  of  additional  shares,  if  they  could,  on  the  terms 
stated  in  the  cirbular.  In  reply  to  this  the  directors  sent  them  notices 
that  the  additional  shares  had  been  allotted  to  them,  and  the  amount 
must  be  paid  to  the  bank  by  a  day  named,  or  the  shares  would  be  for- 
feited. It  was  held  by  Eindersley,  V.-C,  and  confirmed  by  the  House 
of  Lords,  that  as  to  the  first  or  proportional  set  of  shares  the  share- 
holder's letter  was  an  acceptance  constituting  a  contract,  but  as  to  the 

•    (i)   6  H.  L.  C.    112,  by  Lord  (m)  18  Eq.  180. 

Wenaleydale.    The  case  was  not  (n)  L.  R.  10  C.  P.  102.     Com- 

argued,  no  one  appearing  for  the  pare  Smith  v.  Webster ^  3  Cii.  D.  4U. 

appeUant.  («)  1  Eq.  256. 

(k)  4  App.  Ca.  311,  322.  \p)  L.  R.  4  H.  L.  305. 

(/)  L.  R.  9  C.  P.  158. 
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of  Buffi- 
oient  ac- 
ceptance 


extra  ahavea  it  waa  only  a  propoaal ;  and  that  as  the  direotors'  answers 
introduced  a  material  new  term  (as  to  forfeiture  of  the  shares  if  not  paid 
for  within  a  certain  time),  there  was  no  binding  contract  as  to  these. 

In  WynntU  case  {q)  two  companies  agreed  to  amalgamate^  The  agree- 
ment was  engrossed  in  two  parts,  and  contained  a  corenant  bj  the 
purchasing  company  to  pay  the  debts  of  the  other.  But  the  purchasing 
company  (which  was  unlimited)  before  executing  its  own  part  inserted  a 
proviso  limiting  the  liability  of  its  members  under  this  covenant  to  the 
amount  unpaid  on  their  shares.  This  being  a  material  new  term,  the 
variance  between  the  two  parts  as  etecuted  made  the  agreement  void.  In 
this,  and  later  in  Beck' 9  case  (r),  in  the  same  winding  up,  a  shareholder 
in  the  absorbed  company  applied  for  shares  in  the  purchasing  company 
credited  with  a  certain  sum  according  to  the  agreement,  and  received  in 
answer  a  letter  allotting  him  shares  to  be  credited  with  a  "  proportionate 
amount  of  the  net  assets"  of  his  former  company.  It  was  held  that, 
apart  from  the  question  whether  the  allotment  was  conditional  on  the 
amalgamation  being  valid,  there  was  no  contract  to  take  the  shares. 

On  the  other  hand,  the  following  instances  will  show  that  the  rule 
must  be  cautiously  applied.  An  acceptance  may  be  complete  though  it 
expresses  dissatisfaction  at  some  of  the  terms,  if  the  dissatisfaction  stops 
short  of  disientf  so  that  the  whole  thing  may  be  described  as  a  <*  grum- 
bling assent"  (<). 

Again,  an  acceptance  is  of  course  not  made  conditional  by  adding 
words  that  in  truth  make  no  difference ;  as  where  the  addition  is  simply 
immaterial  (<),  or  a  mere  formal  memorandum  is  enclosed  for  signature, 
but  not  shown  to  contain  any  new  term  (u).  And  further,  if  the  person 
answering  an  unambiguous  proposal  accepts  it  with  the  addition  of  am- 
biguous words,  which  are  capable  of  being  construed  consistentiy  with 
the  rest  of  the  document  and  so  as  to  leave  the  acceptance  absolute,  they 
will  if  possible  be  so  construed  (jt).  And  perhaps  it  is  in  like  manner 
open  to  the  accepting  party  to  diareg^ard  an  insensible  or  repugnant 
qualification  annexed  to  the  proposal :  as  where  a  man  offers  to  take 
shares  in  a  company,  '*if  limited,'*  which  in  contemplation  of  law  he 
must  know  to  be  not  limited,  and  the  directors  allot  shares  and  notify  the 
allotment  to  him  without  taking  any  notice  of  the  attempted  qualifica- 
tion. But  in  the  case  referred  to  this  view  is  not  necessary  to  the  result ; 
for  the  applicant  wrote  a  second  letter  recogniidng  the  allotment.  The 
letter  of  allotment  might  therefore  be  treated  as  a  counter-propoeal — 
namely,  to  allot  shares  in  a  company  not  limited — of  which  this  last  was 
the  acceptance  (y).    And  in  fact  there  is  one  case  somewhat  ag^ainst  the 


(q)  8  Gh.  1002. 

(ri  9  Ch.  392. 

(«)  Joyce  V.  Swann,  17  C.  B.  N.  S. 
84  ;  cp.  per  Lord  St.  Leonards,  6 
H.  L.  C.  277—8  (in  a  dissenting 
judgment). 

(0  Olive  V.  Beautmrnt,  1  De  G.  & 


8.  397. 

(u)  Gibbons  V.  iV.  E»  Meirop,  Asy 
lum  District f  11  Beav.  1. 

(x)  Englieh  ^  Foreign  Credit  Co% 
V.  ArduiHi  L.  It.  6  H.  L.  64 ;  per 
Lord  Westbury,  at  p.  79. 

{y)  Perrett's  oa.,  15  Eq.  250. 
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view  here  suggested :  the  letter  of  allotment  was  headed  "  not  transfer- 
able,"  apparently  through  a  mere  mistake  of  law,  so  that  on  a  fair 
construction  it  would  seem  to  have  been,  not  a  reallj  conditional  accept- 
ance, but  an  acceptance  with  an  imaginary  and  illusory  condition,  wrongly 
supposed  to  be  implied  in  the  nature  of  the  transaction :  but  it  was  held 
that  no  contract  was  constituted  {z). 

Ag^ain,  the  unconditional  acceptance  of  a  proposal  is  not  deprived  of 
its  effect  by  the  existence  of  a  misunderstanding  between  the  parties  in 
the  construction  of  collateral  terms  which  are  not  part  of  the  agreement 
itself  (a). 

One  further  caution  is  needed.    All  rules  about  the  Parties 
formation  and  interpretation  of    contracts  are  subject  to  ^J^^*" 
the  implied  proviso,  "  unless  a  contrary  intention  of  the  elusion  of 
parties  appears."    And  it  may  happen  that  though  the  though ' 
parties  are  in  fact  agreed  upon  the  terms — in  other  words,  ff '^^^^ 
though  there  has  been  a  proposal  sufficiently  accepted  to  tiu  em- 
satisfy  the  general  rule — yet  they  do  not  mean  the  agree-  ^^^  "* 
ment  to  be  binding  in  law  till  it  is  put  into  writing  or  into  formal  in- 
a  formal  writing.     If  such  be  the  understanding  between 
them,  they  are  not  to  be  sooner  bound  against  both  their 
wills.   "  If  to  a  proposal  or  offer  an  assent  be  given  subject 
to  a  provision  as  to  a  contract,  then  the  stipulation  as  to 
the  contract  is  a  term  of  the  assent,  and  there  is  no  agree^ 
ment  independent  of  that  stipulation  "  (6).    Whether  such 
is  in  truth  the  understanding  is  a  question  which  depends 
on  the  circumstances  of  each  particular  case ;  if  the  evi- 
dence of  an  agreement  consists  of  written  documents, 
it  is  a  question  of  construction  (not  subject  to  any  fixed 
rule  or  presumption)  whether  the  expressed  agreement  is 
final  (c). 

It  is  not  to  be  supposed,  '*  because  persons  wish  to  have 
a  formal  agreement  drawn  up,  that  therefore  they  cannot 
be  bound  by  a  previous  agreement,  if  it  is  clear  that  such 
an  agreement  has  been  made ;  but  the  circumstance  that 

(t)  Buhe  y.  Andretcs,  2  £z.  290.  {b)  Chinnoeh    y.    Marchionets    of 

(a)  Bainet  y.   JToodfall,  6  C.  B.  Sit/,  4  D.  J.  S.  638,  646. 

K.  S.  657,  28  L.  J.  C.  P.  338.    The  (e)  Jtossiter  y.  Miller,  3  App.  Ca. 

facts  unfortunately  do  not  admit  of  1124,  1152. 
abridgment. 
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the  parties  do  intend  a  subsequent  agreement  to  be  made 
is  strong  evidence  to  show  that  they  did  not  intend  the 
previous  negotiations  to  amount  to  an  agreement"  (ef). 
Still  more  is  this  the  case  if  the  first  record  of  the  terms 
agreed  upon  is  in  so  many  words  expressed  to  be  "  subject 
to  the  preparation  and  approval  of  a  formal  contract"  (<?). 
But  again  :  '^  it  is  settled  law  that  a  contract  may  be  made 
by  letters,  and  that  the  mere  reference  in  them  to  a  future 
formal  contract  will  not  prevent  their  constituting  a  bind- 
ing bargain"  (/).  And  in  Brogden  v.  Metropolitan  Ry. 
Co,  {g)y  it  was  held  by  the  House  of  Lords  that  the  con- 
duct of  the  parties,  who  in  fact  dealt  for  some  time  on  the 
terms  of  a  draft  agreement  which  had  never  been  formally 
executed,  was  inexplicable  on  any  other  supposition  than 
that  of  an  actual  though  informal  consent  to  a  contract 
upon  those  terms. 

The  tendency  of  recent  authorities  is  to  discourage  all 
attempts  to  lay  down  any  fixed  rule  or  canon  as  governing 
these  cases.  The  question  may  however  be  made  clearer 
by  putting  it  in  this  way — whether  there  is  in  the  par- 
ticular case  a  final  consent  of  the  parties  such  that  no  new 
term  or  variation  can  be  introduced  in  the  formal  docu- 
ment to  be  prepared  (A). 

Certainty  of  Terms. 

Agree*  An  agreement  is  not  a  contract  unless  its  terms  are 

l«  oeita^.  certain  or  capable  of  being  made  certain. 

For  the  Court  cannot  enforce  an  agreement  without 
knowing  what  the  agreement  is.  Such  knowledge  can  bo 
derived  only  from  the  manner  in  which  the  parties  have 
expressed  their  intention.      If  that    expression  has  no 

(cf)  Ridgway  v.  Wharton^  6  H.  L.  {g)  2  App.  Ca.  666 :   see  Lord 

0.  238,  264,  268,  per  Lord  Cran-  Cairns'  opinion, 
worth,  C,  and  see  per  Lord  Wens-  (/*)  Lord  Blackburn,  3  App.  Ca. 

Icydaleatpp.  305—6.  at  p.  1161.     In  addition  to  cases 

(e)    Winn  v.  Bull,  7  Ch.  D.  29.  already  cited  see  Lewie  v.  Brau, 

If)  James,  L.J.  in  BonncueH  v.  (0.  A.)  3  Q.  B.  D.  667. 
•  Jenkins,  8  Ch.  D.  70,  73. 
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definite  meaning  there  is  nothing  to  go  upon.  The  parties 
maj  have  eome  to  a  real  agreement,  but  they  must  take 
the  consequences  of  not  haying  made  it  intelligible.  Thus 
a  promise  by  the  buyer  of  a  horse  that  if  the  horse  is 
lucky  to  him,  he  will  give  51.  more,  or  the  buying  of 
another  hoi^e,  is  "  much  too  loose  and  vague  to  be  con- 
sidered in  a  court  of  law."  "The  buying  of  another 
horse"  is  a  term  to  which  the  Court  cannot  assign  any  . 
definite  meaning  (i).  Questions  of  this  kind,  however, 
as  well  as  those  we  spoke  of  in  the  last  paragraph,  arise 
chiefly  where  the  alleged  contract  is  evidenced  by  writing ; 
and  further,  the  importance  of  the  rule  depends  chiefly 
if  not  whoUy  on  the  more  general  rule  of  evidence  which 
forbids  the  contents  or  construction  of  an  instrument  in 
writing  to  be  varied  or  supplemented  by  word  of  mouth. 
Certain  aspects  of  this  rule  will  come  before  us  in  a  later 
chapter.  On  the  rules  of  construction  in  general  we 
do  not  enter ;  but  we  may  mention  shortly  as  a  thing  to 
be  borne  in  mind,  that  words  are  to  be  taken  in  the 
sense  in  which  they  were  understood  by  the  parties 
using  them ;  and  that,  in  the  absence  of  anything  to  show 
that  a  different  meaning  was  contemplated,  is  the  sense 
in  which  a  reasonable  man  conversant  with  affairs  of 
the  kind  in  which  the  contract  is  made  would  under- 
stand them.  The  question  then  is,  can  such  a  sense 
be  arrived  at  with  reasonable  certainty  ?  One  or  two 
instances  will  serve  as  well  as  many.  An  agreement  to 
sell  an  estate,  reserving  "  the  necessary  land  for  making  a 
railway,"  is  too  vague  (k).  An  agreement  to  take  a  house 
"  if  put  into  thorough  repair,"  and  if  the  drawing-rooms 
were  "handsomely  decorated  according  to  the  present 
style,"  has  also  been  dismissed  as  too  uncertain  to  be 
enforced  (/).  One  might  at  first  sight  think  it  not  beyond 
the  power  of  a  reasonable  man  or  twelve  reasonable  men 

(0  Guthhiff  V.  Zunftf  2  B.  &  Ad.  (/)    Taj/ior  v.  rortinffion^  7  D.  M. 

232.  &  a.  328. 

(k)  Ttaru  T.  WatU^  20  Eq.  492. 
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fairly  aoquamted  with  dwelling-houses  to  say  whether  the 
repairs  and  decorations  executed  in  a  particular  house  do 
or  do  not  answer  the  above  description.  It  must  be  observed, 
however,  that  this  was  a  suit  for  specific  performance ;  a 
remedy  which  was  often  refused  by  the  Court  of  Chan- 
cery without  deciding  whether  or  not  a  contract  existed. 
On  the  other  hand  an  agreement  to  execute  a  deed  of 
separation  containing  *^  usual  covenants  "  is  not  too  vague 
to  be  enforced  (m), 
lUuBory  To  this  head  those  cases  are  perhaps  best  referred  in 
promuee.  ^j^j^jj^  j^j^q  promise  is  illusory,  being  dependent  on  a  con- 
dition which  in  fact  reserves  an  unlimited  option  to  the 
promisor.  ''  Nulla  promissio  potest  consistere,  quae  ex 
voluntate  promittentis  statum  capit"  («).  Thus  where  a 
committee  had  resolved  that  for  certain  services  ^^such 
remuneration  be  made  as  shall  be  deemed  right,'*  this 
gave  no  right  of  action  to  the  person  who  had  performed 
the  services;  for  the  committee  alone  were  to  judge 
whether  any  or  what  recompense  was  right  (o).  More- 
over a  promise  of  this  kind,  though  it  creates  no  enforce- 
able contract,  is  so  far  effectual  as  to  exclude  the  promisee 
from  falling  back  on  any  contract  to  pay  a  reasonable 
remuneration  which  would  be  inferred  from  the  transaction 
if  there  were  no  express  agreement  at  all.  In  Roberts  v. 
Smith  (p)  there  was  an  agreement  between  A.  and  B.  that 
B.  should  perform  certain  services,  and  that  in  one  event 
(let  us  say  no.  1)  A.  should  pay  B.  a  certain  salary,  but  that 
in  another  event  (no.  2)  A.  should  pay  B.  whatever  A.  might 
think  reasonable.  Event  no.  2  having  happened,  the 
Court  held  there  was  no  contract  which  B.  could  enforce. 
Services  had  indeed  been  rendered,  and  of  the  sort  for 
which  people  usually  are  paid  and  expect  to  be  paid ;  eo 
that  in  the  absence  of  express  agreement  there  would  have 

(m)  ^art  v.  ITari,  18  Ch.  D.  670,  (o)  Taylor  v.  Brewer,  1  M.  &  S. 

684.  290. 

(n)  t>.  46,1.  de  verb.  obi.  108,  §  1.  (p)  4  H.  &  K.  8l6,  28  L.  J.  Ex* 

164. 
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been  a  good  cause  of  aotion  for  reeisonable  reward.  But 
here  B.  had  expressly  assented  to  take  whatever  A.  should 
think  reasonable  (which  might  be  nothing),  and  had  thus 
precluded  himself  from  claiming  to  have  whatever  a  jury 
should  think  reasonable.  It  would  not  be  safe,  however, 
to  infer  from  this  case  that  under  no  circumstances  what- 
ever can  a  promise  to  give  what  the  promisor  shall  think 
reasonable  amount  to  a  promise  to  give  a  reasonable  reward, 
or  at  all  events  something  which  can  be  found  as  a  fact 
not  to  be  illusory.  The  circumstances  of  each  case  (or  in 
a  written  instrument  the  context)  must  be  looked  to  for 
the  real  meaning  of  the  parties ;  and  *'  I  leave  it  to  you  " 
may  well  mean  in  particular  circumstances  (as  in  various 
small  matters  it  notoriously  does),  ^'I  expect  what  is  reason- 
able and  usual,  and  I  leave  it  to  you  to  find  out  what  that 
is,"  or,  '^  I  expect  what  is  reasonable,  and  am  content  to 
take  your  estimate  (assuming  that  it  will  be  made  in  good 
faith  and  not  illusory)  as  that  of  a  reasonable  man  "  (q). 

Another  somewhat  curious  case  of  an  illusory  promise 
(though  mixed  up  to  some  extent  with  other  doctrines)  is 
Moorhome  v.  Colvin  (r).  There  a  testator,  having  made 
a  will  by  which  he  left  a  considerable  legacy  to  his 
daughter,  wrote  a  letter  in  which  he  said,  after  mentioning 
her  other  expectations,  ''  this  is  not  all :  she  is  and  shall 
be  noticed  in  my  will,  but  to  what  further  amount  I 
cannot  precisely  say."  The  legacy  was  afterwards  revoked. 
It  was  contended  on  behalf  of  the  daughter's  husband, 
to  whom  the  letter  had  with  the  testator's  authority  been 
communicated  before  the  marriage,  that  there  was  a  con- 
tract binding  the  testator's  estate  to  the  extent  of  the 
legacy  given  by  the  will  as  it  stood  at  the  date  of  the 
letter.  But  it  was  held  that  the  testator's  language 
expressed  nothing  more  than  a  vague  intention,  although 

(q)  Sach  a  case  (if  it  can  be  sup-  was  for  the  jury  to  ascertain  how 

ported,  see  the  remarks  on  it  in  much  the  defendant,   acting  bond 

MoberU  v.  Smith)  was  Bryant  v.  ./Seff,  would  or  onght  to  have  a^mided. 

might,  bM.icW.  114,  where  the  (r)  15  Bear.  341,  348 ;  affd.  by 

majority  of  the  Gonrt  held  that  it  L. JJ.,  t^.  350,  «f. 
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it  would  have  been  binding  hod  it  referred  to  the  speoifio 
sum  then  standing  in  the  will,  so  as  to  fix  that  sum  as  a 
minimum  to  be  expected  at  all  events. 

'*  Ho  expressly  proiniscfl  suoh  ptovisioii  only  as  he  in  his  will  and 
pleasure  shall  think  fit.  If,  on  her  marriage,  tho  testator  had  said, 
'  I  win  give  to  my  child  a  proper  and  sofficient  provision,'  the  Court 
might  ascertain  tho  amount ;  hut  if  the  testator  had  said,  '  I  will  give 
to  my  child  such  a  provision  as  I  shall  choose,*  would  it  he  proper 
for  tho  Court  (if  he  gave  nothing)  to  say  what  he  ought  to  have  given  P  " 

Acceptance  by  Conduct. 

Tadt  ao-        Conduct  which  is  relied  on  as  constituting  the  accept- 
of  o^ract  ^^^  ^^  *  contract  must  (no  less  than  words  relied  on  for 
must  he      the  same  purpose)  be  unambiguous  and  unconditional  («). 
guous. "         Where  the  proposal  itself  is  not  express,  then  it  must 
Cases  of     also  be  shown  that  tho  conduct  relied  on  as  conveying  the 
^Stions  proposal  was  such  as  to  amount  to  a  communication  to 
on  tickets,  the  other  party  of  the  proposer's  intention.     Difficult 
questions  may  arise  on  this  point,  and  in  particular  have 
arisen  in  oases  whero  pubUo  companies  entering  into  con- 
tracts for  the  carriage  or  custody  of  goods  have  sought  to 
limit  their  liability  by  special  conditions  printed  on  a 
ticket  delivered  to  the  passenger  or  depositor  at  the  time 
of  making  the  contract.    The  tendency  of  the  earlier 
cases  on  the  subject  is  to  hold  that  (apart  from  the  statu- 
tory restrictions  of  the  Eailway  and  Canal  Traffic  Act, 
1854,  which  do  not  apply  to  contracts  with  steamship 
companies,  nor  to  contracts  with  railway  companies  for  the 
mere  custody  as  distinguished  from  the  carriage  of  goods) 
such  conditions  are  binding.     A  strong  opposite  tendency 
is  shown  in  Henderson  v.  Stevenson  {f)y  where  the  House 
of  Lords  decided  that  in  the  case  of  a  passenger  travelling 
by  sea  with  his  luggage  an  indorsement  on  his  ticket 

(*}  ITanifT  v.  WiUinffhn,  3  Drew.  tract  is  complete  hefore  the  ticket  is 

523,  533.  delivered  at  all,  so  that  some  other 

{t)  L.  R.  2  So.  &  D.  470  (IS75).  communication  of  the  special  terms 

liOnl  Chelmsford's  and  Lord  Ha-  would  have  to  be  shown.    But  the 

iherley's  dicta  (pp.   477,  479)  go  later  cases  have  not  adopted  this 

farther,  and  suggest  that  the  con-  yicw. 
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stating  that  the  shipowners  will  not  be  liable  for  loss  does 
not  prevent  him  from  recovering  from  loss  caused  by  their 
negligence,  unless  it  appears  either  that  he  knew  and 
assented  to  the  special  terms,  or  at  any  rate  that  he  knew 
there  were  some  special  terms  and  was  content  to  accept 
them  without  examination.  Since  this  there  have  been 
reported  cases  arising  out  of  the  deposit  of  goods,  for  safe 
custody  or  otherwise,  in  exchange  for  a  ticket  on  which 
were  endorsed  conditions  limiting  the  amount  of  the 
receiver's  liability  (u).  The  result,  as  it  stands  at  present, 
appears  to  be  that  it  is  a  question  of  fact  in  each  case 
whether  the  notice  given  by  the  depositee  was  reasonably 
sufficient  to  inform  the  depositor  at  the  time  of  making 
the  contract  that  the  depositee  intended  to  contract  only 
on  special  terms.  A  person  who,  knowing  this  (^),  enters 
into  the  contract,  is  then  deemed  to  assent  to  the  special 
terms ;  but  this,  again,  is  probably  subject  to  an  implied 
condition  that  the  terms  are  relevant  and  reasonable.  It 
cannot  be  said  that  the  subject  is  yet  free  from  doubt. 

(tf)  Harris  t.  G,  W.  B,  Co.  1  Q.  cases,  a  new  Tariety  of  it  should  be 

B.  D.  615 ;  Parker  v.  S,  JE,  B.  Co. ;  introduced  in  a  question  of  pure 

Gabell  y.  S.  E.  B,  Co.,  2  0.  P.  D.  common  law.     Compare  Ulpian*s 

416,  reyg.  in  Parker* s  ca.  the  judg-  remarks  on  a  fairly  analogous  oase, 

ment  of  the  C.  P.  Div.  1  C.  P.  D.  D.  14,  3,  de  inst.  act.  11,  }  2,  3. 

618.     (Compare  Burke  v.  S.  E.  B.  De  quo  palam  proscriptum  fucrit, 

Co.,  6  U.  P.  D.  1);   Watkins  Y.  Bt/-  ne  cum  eo  contrahatur,  is  prae- 

mill,  10  Q.  B.  D.  178,  where  the  positi  loco  non  habctur 

former  cases  arc  fully  reviewed  by  Proscribcre  palam  sic  accipimus : 

Stephen,  J.  daris  Uteris,  unde  de  piano  recto 

(:r)  Are  reasonablemeansof  know-  legi  possit,  ante  tabemam  scilicet, 

ledge  equivalent  to  actual  know-  vel  ante  eum  locum,  in  quo  nego- 

ledge  P   It  seems  better  on  principle  tiatio  ezercetur,  non  in  loco  remoto, 

to  say  that  actual  knowledge  maybe  sed  in  evidenti  ....  Certesiquis 

inf en^  as  a  fact  from  reasonable  dicat  ignorasse  so  literas,  yel  non 

means  of  knowledge,  and  inferred  observasse  quod  propositum  erat, 

against  the  bare  denial  of  the  party  cum  multi  legerent,  cumque  palam 

whose  interest  it  was  not  to  Imow.  csset  propositum,  non  audietur.  One 

This  is  one  of  the  rules  of  evidence  cannot  help  observing  that  before 

which  are  apt  in  particular  depart-  the  recent  cases  on  the  subject  the 

ments  to  haxdenin  to  rules  of  law ;  conditions  printed  by  railway  com- 

and.  the  judgment  in  Watkins  v.  panics  on  their  tickets,   and  the 

Bymill  (10  Q.   B.   D.  at  p.   188)  corresponding  notices  exhibited  by 

certainly  tends  in  this  direction.  them,  were  far  from  being  **  claris 

It  would  be  curious  however  if,  Uteris,  imde  do  piano  recte   legi 

after   " oonstructive   notice"  has  possit,''   or  'Mn   loco    evident!.' 

been  justly  discredited  in  equity  They  are  stiU  not  always  so. 
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As  to 
promises 
by  deed. 


The  ordincuy  rales  of  proposal  and  aooeptanoe  do  not 
apply,  as  we  said  at  the  beginning  of  this  chapter,  to 
promises  made  by  deed.  It  is  established  by  a  series 
of  authorities  which  appear  to  be  confirmed  by  the  ratio 
decidendi  of  Xenos  v.  Wickham  (y),  in  the  House  of 
Lords  (though  perhaps  the  doctrine  was  not  necessary  for 
the  decision  itself),  that  a  promise  so  made  is  at  once 
operative  without  regard  to  the  other  party's  acceptance. 
It  creates  an  obligation  which  whenever  it  comes  to  his 
knowledge  affords  a  cause  of  action  without  any  other 
signification  of  his  assent,  and  in  the  meanwhile  it  is 
irrevocable.  Nearly  all  the  oases,  it  is  true,  were  on 
instruments  involving  matter  of  conveyance  as  well  as  of 
contract.  But  no  distinction  is  made  or  suggested  on  that 
ground.  The  general  principles  of  contract  are,  however, 
respected  to  this  extent,  that  if  the  promisee  refuses  his 
assent  when  the  promise  comes  to  his  knowledge  the  con- 
tract is  avoided. 

'^  If  A.  make  an  obligation  to  B.,  and  deliver  it  to  C.  to 
the  use  of  B.,  this  is  the  deed  of  A.  presently ;  but  if  C. 
offers  it  to  B.,  then  B.  may  refuse  it  in  pais  "  (/.<?.  with- 
out formality)  "and  thereby  the  obligation  will  lose  its 
force"  (s). 


(y)  L.  R.  2  H.  L.  296.  The 
preyions  cases  were  Doe  d.  Gamotu 
V.  Knight,  6  B.  &  G.  671  (a  mort- 
gage) ;  £xion  y.  Scott,  6  Sim.  31  (the 
like) ;  Hail  v.  Faltner,  13  L.  J.  Ch. 
352  (bond  to  secure  annuity  after 
obligpor'sdeath) ;  Fletcher  y,  Fletcher, 
14  L.  J.  Gh.  66  (coTenant  for  settle- 
ment to  be  made  by  executors. )  As 
to  Xenot  y.  Wiekham,  that  case 
might  haye  been  decided  on  the 
ground  that  the  company's  execu- 


tion of  the  policy  was  the  accep- 
tance of  the  plaintiffs'  proposal, 
and  the  plaintiffs'  broker  was  their 
agent  to  reoeiye  communication  of 
the  acceptance.  But  that  ground 
is  distinctly  not  relied  upon  in  the 
opinions  of  the  Lords:  see  at 
pp.  320,  323. 

(2)  Butler  and  Baker'' e  ca.,  3  Co. 
Bep.  26,  quoted  by  Blackburn  J., 
L.B.  2H.  L.  atp.  312. 
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CHAPTER  n. 
Capacity  of  Parties. 

All  statements  about  legal  capacities  and  duties  are  Variatioofl 
taken,  unless  the  contrary  be  expressed,  to  be  made  with  ^^®"^^|^°*^ 
reference  to  '^  lawful  men,"  citizens,  that  is,  who  are  not  in 
any  manner  unqualified  or  disqualified  for  the  full  exer- 
cise of  a  citizen's  normal  rights.     There  are  several  ways 
in  which  persons  may  be  or  become  incapable,  wholly  or 
partially,  of  doing  acts  in  the  law,  and  among  other  things 
of  becoming  parties  to  a  binding  contract.    All  persons  DuabOi- 
must  attain  a  certain  age  before  they  are  admitted  to  f uU  *^*!^ 
freedom  of  action  and  disposition  of  their  property.     This  penonB: 
is  but  a  necessary  recognition  of  the  actual  conditions  of  ^^*"°y- 
man's  life.    The  age  of  majority,  however,  has  to  be  fixed 
at  some  point  of  time  by  positive  law.     By  English  law  it 
is  fixed  at  twenty-one  years ;  and  every  one  under  that 
age  is  called  an  infant  (Co.  Lit.  171  b). 

Every  woman  who  marries  has  to  sustain,  as  incident  to  CoTertme. 
her  new  status,  technically  called  coverture,  a  loss  of  legal 
capacity  in  various  respects;  a  loss  expressed,  and  once 
supposed  to  be  sufficiently  explained,  by  the  fiction  that 
husband  and  wife  are  one  person. 

Both  men  and  women  may  lose  their  legal  capacity,  insanity, 
permanently  or  for  a  time,  by  an  actual  loss  of  reason.  ®*®* 
This  we  call  insanity  when  it  is  the  result  of  established 
mental  disease,  intoxication  when  it  is  the  transient  effect 
of  drink  or  narcotics.    Similar  consequences,  again,  may 
be  attached  by  provisions  of  positive  law  to  conviction  for 
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XSxieiudoii 
of  natural 
oapacity: 
agpenoy. 


criminal  offences.  DepnTation  of  ciyil  rights  also  may  be, 
and  has  been  in  England  in  some  particular  cases,  a  sub- 
stantive penalty ;  but  it  is  not  thus  used  in  any  part  of  our 
law  now  in  practical  operation. 

On  the  other  hand,  the  capacity  of  the  "  lawful  man  " 
receiyes  a  vast  extension  in  its  application,  while  it  remains 
unaltered  in  kind,  by  the  institution  of  agency.  One  man 
may  empower  another  to  perform  acts  in  the  law  for  him 
and  acquire  rights  and  duties  on  his  behalf.  By  agency 
the  individual's  legal  personality  is  multiplied  in  space, 
as  by  succession  it  is  continued  in  time.  The  thing  is  now 
so  familiar  that  it  is  not  easy  to  realize  its  importance,  or 
the  magnitude  of  the  step  taken  by  legal  theory  and  practice 
in  its  full  recognition.  We  may  be  helped  to  this  if  we 
remember  that  in  the  Boman  system  there  is  no  law  of 
agency  as  we  understand  it.  The  slave,  who  did  much 
of  what  is  now  done  by  free  servants  and  agents,  was 
regarded  as  a  mere  instrument  of  acquisition  for  his 
owner,  except  in  the  special  classes  of  cases  in  which 
either  slaves  or  freemen  might  be  in  a  position  analogous, 
but  not  fully  equivalent,  to  that  of  a  modem  agent.  As 
between  the  principal  and  his  agent,  agency  is  a  special 
kind  of  contract.  But  it  differs  from  other  kinds  of  con- 
tract in  that  its  legal  consequences  are  not  exhausted  by 
performance.  Its  object  is  not  merely  the  doing  of  speci- 
fied things,  but  the  creation  of  new  and  active  legal 
relations  between  the  principal  and  third  persons.  Hence 
it  may  fitly  have  its  place  among  the  conditions  of  con- 
tract in  general,  though  the  mutual  duties  of  principal  and 
agent  belong  rather  to  the  treatment  of  agency  as  a  species 
of  contract. 


Artificial 
persons. 


While  the  individual  citizen's  powers  are  thus  extended 
by  agency,  a  great  increase  of  legal  scope  and  saf eiy  is 
given  to  the  conjoint  action  of  many  by  their  association 
in  a  corporate  body  or  artificial  person.  The  development 
of  corporate  action  presupposes  a  developed  law  of  agency, 
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since  a  corporation  can  manifest  its  legal  existence  only 
throngh  the  acts  of  its  agents.  And  as  a  corporation,  in 
virtue  of  its  perpetual  succession  and  freedom  from  all  or 
most  of  the  disabilities  which  may  in  fact  or  in  law  affect 
natural  persons,  has  powers  exceeding  those  of  a  natural 
person,  so  those  powers  have  to  be  defined  and  limited  by 
sundry  rules  of  law,  partly  for  the  protection  of  the  indi- 
yidual  members  of  the  corporation,  partly  in  the  interest 
of  the  public. 

We  proceed  to  deal  with  these  topics  in  the  order  indi- 
cated :  and  first  of  the  exceptions  to  the  capacity  of  natural 
persons  to  bind  themselves  by  contract. 


I.  Infants. 

An  infant  is  not  absolutely  incapable  of  binding  himself,  Infanta— 
but  is,  generally  speaking,  incapable  of  absolutely  binding  citj^toblnd 
himself  by  contract  (a).     His  acts  and  contracts  are  void-  themseivea 

D"v  con™ 

able  at  his  option,  subject  to  certain  statutory  and  other  tract, 
exceptions,  which  are  partly  definite,  partly  not  definable  General 

•      1  i_   i.  i_i        i  "LI      J   r»    'J.'        •  i.»        statement 

in  terms  but  capable  of  reasonable  denmtion  m  practice,  of  the  law. 
and  partly  both  indefinite  and  doubtful.     The  following 
seems  the  nearest  approach  to  a  statement  in  general  terms 
that  can  safely  be  made. 

By  the  common  law  a  contract  made  by  an  infant  is 
generally  voidable  at  the  infant's  option,  such  option  to  be 
exercised  either  before  {b)  his  attaining  his  majority  or 
within  a  reasonable  time  afterwards. 

Where  the  obligation  is  incident  to  an  interest  (or  at  all 
events  to  a  beneficial  interest)  in  property,  it  cannot  be 
avoided  while  such  interest  is  retained. 

Exceptions — 

A.  Void  agreements. 

By  the  Infants'  Belief  Act,  1874,  loans  of  money  to 

(a)  Stated  in  this  form  by  Hayes,  {b)  As  to  this  see  p.  69,  below. 

J.,  14  It.  C.  L.  R.,  at  p.  356. 

E  2 
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infants,  contracts  for  the  sale  to  them  of  goods  other  than 
necessaries,  and  accounts  stated  with  them  are  absolutely 
void ;  and  no  action  can  be  brought  on  a  ratification  of 
any  contract  made  during  infancy. 

(When  the  agreement  of  an  infant  is  such  that  it 
cannot  be  for  his  benefit,  it  has  been  said  to  be  absolutely 
void  at  common  law ;  but  this  distinction  is  believed  to  be 
exploded  by  modem  authorities.) 

B.  Valid  contracts. 

An  infant's  contract  is  yalid  if  it  appears  to  the  Court 
to  be  beneficial  to  the  infant,  and  in  particular  if  it  is  for 
necessaries. 

Explanation. — "Necessaries"  include  all  such  goods, 
commodities,  and  services  as  are  reasonably  necessary  for 
the  use  and  benefit  of  a  person  in  the  circumstances  and 
condition  of  life  of  the  contracting  party. 

Moreover  in  certain  cases  infants  are  enabled  to  make 
binding  contracts  by  custom  or  statute. 

An  infant  is  not  liable  for  a  wrong  arising  out  of  or 
immediately  connected  with  his  contract,  such  as  a  frau- 
dulent representation  at  the  time  of  making  the  contract 
that  he  is  of  full  age.  But  an  infant  who  has  represented 
himBelf  as  of  f  uU  age  is  bound  by  payments  made  and  acts 
done  at  his  request  and  on  the  faith  of  such  representations, 
and  is  liable  to  restore  any  advantage  he  has  obtained  by 
Buch  representations  to  the  person  from  whom  he  has 
obtained  it. 

Of  infants*       !•  Of  the  contracts  of  infants  in  general  at  comnwn  latCj 
contracts    ^^^  ^  affected  by  the  Act  of  1874. 

inflrenerai:  •»  ^  »/■ 

and  as  to        j^  ^^  \yQ  convenient  to   depart  somewhat  from  the 

supposed  ^ 

distinction  Order  of  the  foregoing  general  statement  for  the  purpose  of 

axtJh^j  considering  this  whole  subject  together.     It  has  been  com- 

▼oid.  monly  said  that  an  agreement  made  by  an  infant,  if  such 

that  it  cannot  be  for  his  benefit,  is  not  merely  voidable 

but  absolutely  void ;  though  in  general  his  contracts  are 
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only  voidable  at  his  option  (c).  But  this  distinction  is  in 
itself  unreasonable,  and  is  supported  by  little  or  no  real 
authority,  while  there  is  considerable  authority  against  it. 
The  unreasonableness  of  it  seems  hardly  to  need  any 
demonstration.  The  object  of  the  law,  which  is  the  pro- 
tection of  the  infant,  is  amply  secured  by  not  allowing  the 
contract  to  be  enforced  against  him  during  his  infancy, 
and  leaving  it  in  his  option  to  affirm  or  repudiate  it  at  his 
full  age(rf).  Moreover  the  distinction  is  arbitrary  and 
doubtful,  for  it  must  always  be  difficult  to  say  whether  a 
particular  contract  cannot  possibly  be  beneficial  to  the 
party.  As  for  the  authorities,  the  word  void  is  no  doubt 
frequently  used:  but  then  it  is  likewise  to  be  found  in 
cases  where  it  is  quite  settled  that  the  contract  is  in  truth 
only  voidable.  And  as  applied  to  other  subject  matters  it 
has  been  held  to  mean  only  voidable  in  formal  instru- 
ments {e)  and  even  in  Acts  of  Parliament  (/).  Thus  the 
language  of  text-writers,  of  judges,  and  even  of  the  legis- 
lature, is  no  safe  guide  apart  from  actual  decisions. 

But  when  we  look  at  the  decisions  they  appear  to  Examina- 
establish  in  the  cases  now  in  question  only  that  the  con-  tWitiea?" 
tract  cannot  be  enforced  against  the  infant,  or  some  other  f*  *2 
collateral  point  equally  consistent  with  its  being  only  void- 
able, except  when  they  show  distinctly  that  the  contract 
is  voidable  and  not  void.     Thus  an  infant's  bond  with  a 
penalty  and  conditioned  for  the  payment  of  interest  has 
been  supposed  to  be  wholly  void ;  but  nothing  more  is 
decided  than  that  being  under  seal  it  cannot  be  ratified 
save  by  an  act  of  at  least  equal  solemnity  with  the  original 
instrument :  in  the  case  refeired  to  one  judge  (Bayley,  J.) 


{e)  Another  distinction  is  made 
as  to  deeds  taking  complete  effect  hj 
delivery  or  otherwise.  See  Shepp. 
Touchst.  233 ;  Co.  Lit.  51  b,  note; 
3  Burr.  1806;  2  Dr.  &W.  340.  But 
this  is  of  little  practical  importance, 
and  not  material  to  the  present 
subject. 

(d )  We  are  now  speaking  only  of 
the  common  law. 


{e)  Lincoln  College's  Ca.  3  Go.R^. 
69  6 ;  Doe  d.  Bryan  y.  Baneksy  4  B. 
&  Aid.  401 ;  Malins  v.  Freeman^  4 
Bing.  N.  C.  395. 

(/)  Gomparei>a(;«»t/)or/  v.  Reg,  (J. 
C,  from  Queensland),  3  App.  Ca.at 
p.  128,  with  Governors  of  Magdalen 
Hospital  y.  Knotts,  4  App.  Ga.  324, 
in  which  case  this  latitude  has  at 
last  been  restrained. 
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rested  his  judgment  simply  on  the  law  stated  by  Coke, 
who  only  says  that  an  infant's  bond  with  a  penalty,  even 
if  given  for  necessaries,  shall  not  bind  him  {g),  A  stronger 
case  is  Thornton  v.  Illingworth  (h)y  where  the  judges  said 
Purchase  in  terms  that  an  infant's  contract  to  buy  goods  for  the  pur- 
toS^^"^  poses  of  trade  is  absolutely  void,  not  voidable  only :  but  all 
that  had  to  be  decided  was  that  a  ratification  after  action 
brought  was  no  answer  to  the  defence  of  infancy :  and  the 
dicta,  as  pointed  out  by  Mr.  Benjamin,  are  inconsistent 
with  a  former  case  of  higher  authority  (but  which  seems 
not  to  have  been  cited)  where  an  infant  was  allowed  to  sue 
on  a  trading  contract  for  the  purchase  of  chattels,  the  only 
special  circumstance  being  that  he  had  already  paid  part 
of  the  price,  so  that  it  was  clearly  for  his  benefit  that  he 
should  be  able  to  enforce  the  contract.  The  decision  was 
put  on  this  ground  in  the  Court  of  K.B.  by  Lord  Ellen- 
borough,  but  the  broader  opinion  was  expressed  byDampier, 
J.,  that  the  other  party  could  in  no  case  avoid  the  contract, 
and  that  the  contracts  of  infants  are  as  to  their  validity 
of  two  kinds  only,  those  which  are  clearly  for  the  infant's 
benefit  and  therefore  bind  him,  and  those  which  are  not  so 
and  are  voidable  at  his  option.  The  Court  of  Exchequer 
Chamber  afi&rmed  the  judgment  without  calling  on  counsel 
to  support  it,  holding  that  "  the  general  law  is  that  the 
contract  of  an  infant  may  be  avoided  or  not  at  his  own 
Gontraot  option,"  and  that  this  case  was  no  exception  (/).  In  a  much 
of  semoe.  j^^^  ^^g^  ^j^^  following  Opinion  was  given  by  the  Court  of 

Queen's  Bench  on  the  conviction  of  a  servant  for  unlaw- 
fully absenting  himself  from  his  master's  employment : — 

«  Among  xnany  objectionB  one  appears  to  us  clearly  fatal.  He  was  an 
infant  at  the  time  of  entering  into  the  agreement,  which  authorizes  the 
master  to  stop  his  wages  when  the  steam  engine  is  stopped  working  for 
any  cause.    An  agreement  to  serve  for  wages  may  be  for  the  infant's 

ig)  Baylu  y.  Dineley,  3  M.  &  S.  (A)  2  B.  &  C.  824. 

477  ;  Co.  Lit.  172  a.    The  case  is  (i)  Benjamin  on  Sale,  28;   War- 

not  accepted  without  question  in  wick  y.  Brucey  2  M.  &  S.  205,  in  £x. 

America:    Parsons  on   Contracts,  Ch.  6  Taunt.  118. 
269  ». 
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benefit  {k) ;  but  an  agreement  which  oompelB  him  to  serre  at  all  tunes 
dming  the  tenn  but  leayes  the  master  free  to  stop  his  work  and  hie 
wages  whenever  he  chooses  to  do  so  cannot  be  considered  as  beneficial  to 
the  servant.  It  is  inequitable  and  whoUj  void.  The  conviction  must  be 
qaashed"(/). 

But  this  decided  only  that  the  agreement  was  not  en- 
forceable against  the  infant.  The  Court  cannot  have  meant 
to  say  that  if  the  master  had  arbitrarily  refused  to  pay 
wages  for  the  work  actually  done  the  infant  could  not  have 
sued  him  on  the  agreement.  Again,  it  is  said  that  a  lease  Leases, 
made  by  an  infant,  without  reservation  of  any  rent  (or  eyen 
not  reserving  the  best  rent),  is  absolutely  void.  But  this 
opinion  is  strongly  disputed  in  Bacon's  Abridgment,  and 
also  disapproved  by  Lord  Mansfield,  whose  judgment  Lord 
St.  Leonards  has  adopted  as  good  law,  though  the  actual 
decision  was  not  on  this  particular  point  in  either  case  (m). 
And  in  a  modem  Irish  case  (n)  it  has  been  expressly 
decided  that  at  all  events  a  lease  made  by  an  infant 
reserving  a  substantial  rent,  whether  the  best  rent  or  not, 
is  not  void  but  voidable ;  and  further  that  it  is  not  well 
avoided  by  the  infant  granting  another  lease  of  the  same 
property  to  another  person  after  attaining  his  full  age. 
The  Court  inclined  to  think  that  some  act  of  notoriety 
by  the  lessor  would  be  required,  such  as  entering,  bringing 
ejectment,  or  demanding  possession;  however  there  was 
another  reason,  namely,  that  the  second  lease  might  be 
construed  as  only  creating  a  futni*  interest  to  take  e£Eeot 
on  the  determination  of  the  first.  With  regard  to  the  first 
reason  it  seems  to  have  been  thought  not  immaterial  that 


(k)  It  seems  that  prima  facte  it  is 
BO,  even  if  it  contains  chiuses  im- 
pcNsing  penalties,  or  giving  a  power 
of  dismissal,  in  oertain  events: 
Wood  ▼.  Fenurick,  10  M.  &  W.  196 ; 
iMliey.  Fitzpatrieky  3  Q.B.  D.  229, 
distinguishing  Beg,  v.  Lord  (next 
note). 

(/)  Beg,  V.  Lord,  12  Q.  B.  767,  17 
L.  J.  H.  C.  181,  where  the  head 
note  rightlj  says  "  void  agaitut  the 


infant  r 

(m)  Bac.  Ab.  4,  361 ;  Zouch  v. 
Parionsj  3  Burr.  1794  (where  the 
decision  was  that  the  reconveyance 
of  a  mortgagee's  infant  heir,  the 
mortgage  b^g  properly  paid  o£P, 
conld  not  be  avoided  by  his  entry 
before  full  age) :  Allen  v.  Allen,  2 
Dr.  &  W.  307,  340. 

(ft)  Slator  Y.  Brady,  14  Ir.  0.  L. 
61.     . 


56  CAPACITY  OF  PARTIES. 

a  freehold  estate  (for  the  life  of  the  lessor  or  twenty-one 
years)  had  passed  by  the  original  lease.  There  is  good 
English  authority  for  the  proposition  that  if  a  lease  made 
by  an  infant  is  beneficial  to  him  he  cannot  avoid  it  at 
Sale,  &o.,  all  (p).  It  apppears  to  be  agreed  that  the  sale,  pur- 
chase (/)),  or  exchange  (q)  of  land  by  an  infant  is  both  as 
to  the  contract  and  as  to  the  conveyance  only  voidable  at 
his  option. 

Partner-  Again,  there  is  no  doubt  that  an  infant  may  be  a  partner 
Bhuehold-  or  shareholder  (though  in  the  latter  case  the  company  may 
"^'  refuse  to  accept  him)  (r) ;  and  though  he  cannot  be  made 

liable  for  partnership  debts  during  his  infancy,  he  is  bound 
by  the  partnership  accounts  as  between  himself  and  his 
partners  and  cannot  claim  to  share  profits  without  contri- 
buting to  losses.  And  if  on  coming  of  age  he  does  not 
expressly  disaffirm  the  partnership  he  is  considered  to 
affirm  it,  or  at  any  rate  to  hold  himself  out  as  a  partner, 
and  is  thereby  liable  for  the  debts  of  the  firm  contracted 
since  his  majority  («). 

The  liability  of  an  infant  shareholder  who  does  not 
repudiate  his  shares  to  pay  calls  on  them  rests,  as  far  as 
existing  authorities  go,  on  a  somewhat  different  form  of 
the  same  principle  (of  which  afterwards).  As  to  contri- 
bution in  the  winding  up  of  a  company.  Lord  Justice 
lindley  (2.  1356)  "  is  not  aware  of  any  case  in  which  an 
infant  has  been  put  on  the  list  of  contributories.  Upon 
principle,  however,  there  does  not  appear  to  be  any  reason 
why  he  should  not,  if  it  be  for  his  benefit ;  and  this,  if 
there  are  surplus  assets,  might  be  the  case."  Otherwise 
he  cannot  be  deprived  of  his  right  to  repudiate  the  shares, 
unless  perhaps  by  fraud ;  but  in  any  case  if  he  "  does  not 

(o)  Maddon  y.  White,  2  T.  B.  169.  infant  after  the  infant  has  trans- 

\p)  Co.  lit.  2  by  Bac.  Ab. Infancy  f erred  over  to  a  person  aui  iuris  : 

I.  3  (4,  360).  Oooch's  ca.  8  Oh.  266.      And  see 

(q)  Go.  Lit.  61  b,  Lindlej,  2.  1406—6. 

(r)  But  the  company  cannot  dis-  («)  I^dlej,  1.  80 — 83  ;  Goode  t. 

*pute  the  validity  of  a  transfer  to  an  Harrison,  bB»  &  Aid.  147. 
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repudiate  his  shares,  either  while  he  is  an  infant  or  within 
a  reasonable  time  after  he  attains  twenty-one,  he  will  be  a 
contributory,"  and  still  more  so  if  after  that  time  he 
does  anything  showing  an  election  to  keep  the  shares.  On 
the  whole  it  is  clear  on  the  authorities  (notwithstanding  a 
few  expressions  to  the  contrary),  that  both  the  transfer  of 
shares  to  an  infant  and  the  obligations  incident  to  his 
holding  the  shares  are  not  void  but  only  voidable  {t). 


Marriage  is  on  a  different  footing  from  ordinary  con-  Marriage, 
tracts  {u),  and  it  is  hardly  needful  to  say  in  this  place  that 
the  possibility  of  a  minor  contracting  a  valid  marriage  has 
never  been  doubted  in  any  of  our  Courts.  Even  if  either 
or  both  of  the  parties  be  under  the  age  of  consent  (four- 
teen for  the  man,  twelve  for  the  woman)  the  marriage  is 
not  absolutely  void,  but  remains  good  if  when  they  are 
both  of  the  age  of  consent  they  agree  to  it  {x).  But  the 
Marriage  Act,  4  Geo.  4,  c.  76  (ss.  8,  22),  makes  it  very 
diiEcult,  though  not  impossible,  for  a  minor  to  contract 
a  valid  marriage  without  the  consent  of  parents  or 
guardians  (^). 

As  to  promises  to  marry  and  marriage  settlements,  it  FromiseB 
has  long  been  familiar  law  that  just  as  in  the  case  of  his  ^d^w- 
other  voidable  contracts  an  infant  may  sue  for  a  breach  of  "*g©  »et- 
promise  of  marriage,  though  not  liable  to  be  sued  (s).    An 
infant's  marriage  settlement  is  not  binding  on  the  infant 


(0  LutMdefCa  ca.  4  Ch.  31; 
Gooeh's  ca.  8  Ch.  266 ;  cp.  p.  64, 
infra. 

(w)  Continental  writers  have 
wasted  much  ingenuity  in  debating 
with  which  claiss  of  contracts  it 
should  be  reckoned.  Sav.  Sjst.  §  14 1 
(3.  317);  Ortokn  on  Inst.  2.  10. 

(x)  Bacon,  Abr.  4.  336. 

(y)  In  most  Continental  countries 
the  earliest  age  of  legal  marriage  is 
filled  :  in  France  it  is  eighteen  for 
the  man,  fifteen  for  the  woman,  and 
consentof  parents  or  lineal  ancestors 
is  required  up  to  the  agesof  twenty- 


five  and  twenty- one  respectively. 
(Code  Civ.  144  sqq.)  But  tius  con- 
sent may  be  dispensed  with  in 
various  ways  by  matter  subsequent 
or  lapse  of  time :  see  art.  182,  183, 
185.  The  marriage  law  of  other 
states  f  except  some  where  the  canon 
law  still  prevails)  appears  to  dijffer 
little  on  the  average  from  the  law 
of  France  in  this  particular. 

(z)  Bacon,  Abr.  Infancy  and  Age, 
1.  4  (4.  370).  Per  Lord  EUen- 
borough,  JFartcick  v.  ^ruee^  2  M.  & 
8.  205. 
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unless  made  under  the  statute  (see  post^  p.  73),  and  the 

Court  of  Ghanoerj  has  no  power  to  make  it  binding  in  the 

case  of  a  ward  {a).    A  settlement  of  a  female  infant's 

general  personal  property,  the  intended  husband  being  of 

full  age  and  a  party,  can  indeed  be  enforced,  but  as  the 

contract  not  of  the  wife  but  of  the  husband ;  the  wife's 

personal  property  passing  to  him  by  the  marriage,  he  is 

bound  to  deal  with  it  according  to  his  contract  (A).    And 

particular  covenants  in  an  infant's  settlement  may  be 

valid  (c).     In  any  case  the  settlement  is  not  void  but  only 

voidable ;  it  may  be  confirmed  by  the  subsequent  conduct 

Negoti-      of  the  party  when  of  full  age  and  sui  iuris  (d).    Again  an 

Btromenta.  infant's  contract  on  a  bill  of  exchange  or  promissory  note 

^ated^^d  ^^  ^^^®  supposed  to  be  wholly  void,  but  is  now  treated 

opinion  of  as  Only  Voidable  (e).     The  same  holds  of  an  account  stated; 

of ^Ex-'^      and  here  the  decisive  case  is  a  strong  authority  in  favour 

chequer      of  the  general  contention  that  a  contract  is  not  in  any  case 

general      absolutely  void  by  reason  of  the  party's  infancy.    The 

queation.      Courtsaidl— 

''  The  argument  on  behalf  of  the  defendant  was  that  an  account  stated 
hj  an  infant  is  not  merely  voidable  but  actually  yoidi  so  that  no  subse- 
quent ratification  can  make  it  of  any  avail.  But  we  can  see  no  sound  or 
reasonable  distinction  in  this  respect  between  the  liability  of  an  infant 
on  an  account  stated  and  his  liability  for  goods  sold  and  delivered  or  on 
any  other  contract  .  .  .  The  general  doctrine  is  that  a  party  may  after  he 
attains  the  age  of  twenty-one  years  ratify  and  so  make  himself  liable  on 
contracts  made  during  infancy.  We  think  that  on  principle  unopposed 
by  authority  this  may  be  done  on  a  contract  arising  on  an  account  stated 
as  well  as  on  any  other  contract "  (/). 

Conclu-  On  the  whole,  then,  we  have  seen  that  in  several  im- 

reason  for  portant  classes  of  cases  (including  some  that  were  formerly 
holding  supposed  exceptional)  an  infant's  contract  is  certainly  not 
tracts  of     void :  and  we  have  also  seen  that  there  is  not  any  clear 

(a)  Field  v.  Moore^  7  D.  M.  G.  (e)  Byles  on  Bills,  59(lCthed.); 
691,  710.                                                 undisputed  in  Harris  v.  Wall,  1  £x. 

(b)  Davidson,  Conv.  3,  pt.  2,  728.       122. 

(c)  Smith  V.  Lucas,  18  Ch.  D.  631.  (/)  Williams  v.  Moor,  11 M.  &W. 
yt)  JDavies  v.  Lavies,  9  Eq.  468.         256,  264,  266,  12  L.  J.  £z.  263. 
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authority  for  holding  that  in  any  case  it  is  in  fact  void,  infanta 
It  is  perhaps  not  necessary  to  offer  any  further  justification  o.  L. 
for  refusing  to  admit  an  ill-defined  and  inconvenient  class 
of  exceptions,  of  which  no  positive  instance  can  be  found  {g). 

There  is  one  exception  to  the  rule  that  an  infant  may  Infant 
enforce  his  voidable  contracts   againsl  the  other  party  have 
during  his  infancy,  or  rather  there  is  one  way  in  which  he  ^^^^ . 
cannot  enforce  them.     Specific  performance  is  not  allowed  anoe. 
at  the  suit  of  an  infant,  because  the  remedy  is  not  mutual, 
the  infant  not  being  bound  (A). 

An  infant  may  avoid  his  voidable  contracts  (with  prac-  4*  ^^^ 
tically  few  or  no  exceptions)  either  before  or  within  a  niay  avoid 
reasonable  time  after  coming  of  age:  the  rule  is  that  ^^J^^' 
"  matters  in  fait  [i.e.j  not  of  record]  he  shall  avoid  either 
within  age  or  at  full  age,"  but  matters  of  record  only 
within  age  (Co.  Lit.  3806)  (t).  However,  where  the  nature 
of  the  case  admits  of  it,  an  infant's  affirmation  or  repudia- 
tion of  his  contract  while  he  is  stiU  a  minor  is  treated  as 
only  provisional ;  he  cannot  deprive  himself  of  the  right 
to  elect  at  fuU  age,  and  only  then  can  his  election  be  con- 
clusively determined  {k).  There  is  no  express  authority 
for  the  saving  words  we  have  introduced  into  this  proposi- 
tion, but  they  are  obviously  required ;  in  the  case  of  an 
infant  shareholder,  for  instance,  the  unqualified  applica- 
tion of  it  might  make  it  impossible  for  anybody  to  deal 
with  the  shares  until  he  came  of  age.  Indeed  there  is  no 
lack  of  authority  to  show  that  here  as  in  other  cases,  so 


ig)  Parsons  on  Contracts  (Isted.), 
244,  l£r.  Leake,  who  takes  no  no- 
tioe  whatever  of  the  formerly  cur- 
rent doctrine,  Sir  William  Anson 
(3rd  ed.  p.  104),  and  Mr.  Wharton 
(§}  31,  36—42),  are  of  the  same 
opinion.  Contra  Hilliard,  2.  129, 
andW.W.  Story,  {  101. 

Ih)  Flight  r.  Bolland,  4  Ross.  298. 

(t)  See  per  Parke,  B.,  Neuryand 
Ennitkillm  Ry.  Co,  v.  Coombe^  3  £x. 
665,  18  L.  J.  Ex.  326 ;  per  Cur.  X. 


aftd  N,  W.  J2..V.  M' Michael,  5  Ex. 
114,  20  L.  J.  Ex.  97.  As  to  an 
infant  being  bound  when  he  comes 
of  age  by  an  acknowledgment  made 
in  a  Ck)urt  of  Record,  see  Y.  B.  20 
&  21  Ed.  1,  in  the  series  of  Chroni- 
cles and  Memorials  published  under 
the  direction  of  the  Master  of  the 
Rolls,  p.  320. 

{k)  Z.  ^  N,  W,  R,  ▼.  M'Miehael, 
supra  ;  Slator  ▼.  Trimble,  14  Ir.  C. 
L.  342. 
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far  as  the  interests  of  third  persons  are  concerned,  and  to 
some  extent  also  as  regards  acts  done  by  the  parties  them- 
selves on  the  faith  of  the  contract,  voidable  means  not 
Money       invalid  until  ratified,  but  valid  until  rescinded  (/).     If  an 

paid  under  •pj  i»  :i  i^x*  •! 

tfvoided  infant  pays  a  sum  of  money  under  a  contract,  m  considera- 
tion of  which  the  contract  is  wholly  or  partly  performed 
by  the  other  party,  he  can  acquire  no  right  to  recover  the 
money  back  by  rescinding  the  contract  when  he  comes  of 
age.  Such  is  the  case  of  a  premium  paid  for  a  lease  (w?), 
or  of  the  price  of  goods  (not  being  necessaries)  sold  and 
delivered  to  an  infant  and  paid  for  by  him  :  and  so  if  an 
infant  enters  into  a  partnership  and  pays  a  premiilm,  he 
cannot  either  before  or  after  his  full  age  recover  it  back, 
nor  therefore  prove  for  it  in  the  bankruptcy  of  his 
partners  («). 


contract, 
when  not 
recover- 
able. 


Infants'         "We  must  now  consider  the  effect  of  the  Act  of  1874 
Act  1874.   (^'^  ^  ^®  Vict.  0.  62),  which  enacts  as  follows : — 

1.  All  contracts  whether  by  specialty  or  by  simple  contract  henceforth 
entered  into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated  with  infants,  shall  be  absolutely  void : 
provided  always  that  this  enactment  shall  not  invalidate  any  contract 
into  which  an  infant  may  by  any  existing  or  future  statute  or  by  the 
rules  of  common  law  or  equity  enter,  except  such  as  now  by  law  are 
voidable. 

2.  Ko  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  made  after  full  age  of  any  promise  or  contract  made 
during  infancy,  whether  there  shall  or  shaU  not  be  any  new  consideration 
for  such  promise  or  ratification  after  fuU  age. 

3.  This  Act  may  be  cited  as  The  Infants  Relief  Act,  1874. 

Ratifica-         The  2nd  section  supersedes  the  5th  section  of  Lord 
tion  stiU     Tenterden's  Act  (9  Geo.  4,  e.  14)  (o),  by  which  no  ratifica- 

opera  tivo 


(I)  Per  Lord  Colonsay,  L.  B.  2 
H.  L.  375. 

(w)  Ilolmea  v.  Bloggy  8  Taunt.  35, 
608,  S.  C.  Moore,  1.  4C6,  2.  552. 


(»)  Ex  parte  Taylor,  8  D.  M.  G. 
264,  258. 

(o)  Since  expressly  repealed  by 
the  Statute  Law  Revision  Act, 
1876,  38  &  39  Vict.  c.  66. 
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tion  of  a  contract  made  dniing  infancy  could  be  saed  upon  for  some 
unless  in  writing  and  signed  by  the  party  to  be  charged.  P"P^*"- 
The  new  enactment  forbids  an  action  to  be  brought  at  all 
on  any  such  promise  or  ratification,  and  it  applies  to  a 
ratification  since  the  Act  of  a  promise  made  in  infancy 
before  the  passing  of  the  Act  {p)j  whether  the  agreement 
is  or  is  not  one  of  those  included  in  s.  1  {q).  It  probably 
also  prevents  the  ratification  from  being  available  by  way 
of  set-off  (r).  This,  however,  is  a  different  thing  from 
depriving  the  ratification  of  aU  effect.  For  it  may  have 
other  effects  than  giving  a  right  of  action  or  set-off,  and 
these  are  not  touched.  While  the  matter  was  governed 
by  Lord  Tenterden's  Act  there  were  many  cases  where  a 
contract  made  during  infancy  might  be  adopted  or  con- 
firmed without  any  ratification  in  writing  so  as  to  produce 
important  results.  Thus  in  the  case  of  a  marriage  settle- 
ment the  married  persons  are  bound  not  so  much  by 
liability  to  be  sued  (though  in  some  cases  and  for  some 
purposes  the  husband's  covenants  are  of  importance)  as  by 
inability  to  interfere  with  the  disposition  of  the  property 
once  made  and  the  execution  of  the  trusts  once  constituted : 
and  so  far  as  concerns  this  an  infant's  marriage  settlement 
may,  as  we  have  seen,  be  sufficiently  confirmed  by  his  or 
her  conduct  after  full  age  (s).  Again  an  infant  partner 
who  does  not  avoid  the  partnership  at  his  full  age  is, 
as  between  himself  and  his  partners,  completely  bound 
by  the  terms  on  which  he  entered  it  without  any  formal 
ratification ;  and  in  taking  the  partnership  aocoimts  the 
Court  would  apply  the  same  rule  to  the  time  of  his 
minority  as  to  the  time  after  his  full  age.  Again  an  infant 
shareholder  who  does  not  disclaim  may  after  his  full  age, 

{p)  Ex  parte  Kibble,  10  Ch.  373.  raU,  5  C.  P.  D.  410,  by  Lindley  and 

Iq)  Coxhead  v.  Mullie^  3  Q.  B.  D.  Demnan,  JJ.,  diaa.  Lord  Coleridge, 

439.   It  is  held,  however,  that  in  a  G.J. 

case  which  would  before  the  Act  (r)  RaicleyY.RawUy  (C.  Jl,),  1  Q. 

have  been  one  of  ratification  it  may  B.  D.  460. 

be  left  to  the  jury  to  say  whether  (»)  Daviee  v.  DavieSf  9  Eq.  468, 

the  oondact  of  the  parties  amounts  tupra,  p.  68. 

to  a  new  promise:  Ditcham  r.  WoT' 


62 


CAPACITY  OF  PARTIES. 


Semhiff  no 
Rpooiflo 
jMirform- 
anco  for 
oithor 
party  of 
any  oon« 
tmot  mado 
during 
infancy. 

Kffw't  of 
provitiu 
as  to  now 
ronMidora- 
tiou. 


Of  B.  1, 

miikiug 
cortaiu 
rontmoia 
>>>id« 


at  any  rate,  be  made  liable  for  calls  without  any  express 
ratification ;  on  the  contrary,  the  burden  of  proof  is  on  him 
to  show  that  he  repudiated  the  shares  within  a  reasonable 
time  (t). 

And  as  Lord  Tenterden's  Act  did  not  formerly  stand  in 
the  way  of  these  consequences  of  the  affirmation  or  non- 
repudiation  of  an  infant's  contract,  so  the  Act  of  1874  will 
not  stand  in  the  way  of  the  same  or  like  consequences  in 
the  future.  In  fact  the  operation  of  the  present  Act  seems 
to  be  to  reduce  all  voidable  contracts  of  infants  ratified  at 
full  ago,  whether  the  ratification  be  formal  or  not,  to  the 
position  of  agreements  of  imperfect  obligation,  that  is, 
which  cannot  be  directly  enforced  but  are  valid  for  all 
other  purposes.  Other  examples  of  such  agreements  and 
of  their  legal  effect  will  be  found  in  the  chapter  specially 
assigned  to  that  subject. 

A  collateral  result  of  this  enactment  appears  to  be  that 
one  who  haa  mode  a  contract  during  hk  infancy  is  not 
now  able  to  obtain  specific  performance  of  it  after  his  full 
ago,  for  the  same  reason  that  he  cannot  and  formerly 
could  not  do  so  sooner  (m). 

The  proviso  about  new  consideration  was  presumably 
introduced  by  way  of  abundant  caution,  to  prevent  colour- 
able evasions  of  the  Act  by  the  pretence  of  a  new  contract 
founded  on  a  nominal  or  trifiing  new  consideration  (x). 
Whore  a  substantial  consideration  appears  on  the  face  of 
the  transaction  these  words  can  hardly  be  supposed  to 
im{X)so  on  the  Court  the  duty  of  inquiring  whether  the 
apparent  consideration  is  the  whole  of  the  real  considera- 
tion. In  the  first  section  the  words  conoeming  the  pur- 
chase of  goods  are  not  free  from  obscurity.  If  we  might 
construe  the  Act  as  if  it  said  *^  for  payment  for  goods 
supplied,"  &c.,  it  would  be  dear  enough :  but  it  is  not  so 
dear  what  is  the  precise  operation  of  an  enactment  that 


(l^  Sw»  pp.  56,  64 » 

(».^  ru^'kt  V.  i»V.WM^>  4  Ru3&  29S, 

p.  »%!>,  *J»/»'^, 


(x^  Yet  ia  it  eflfective  lor  this  pur- 
pose !r  Se«  Dtukmm  t.  WomUi^  p.  61 , 
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contracts  "for  goods  supplied  or  to  be  supplied,"  other 
than  necessaries,  shall  be  void.  It  seems  to  follow  that  no 
property  will  pass  to  the  infant  by  the  attempted  contract 
of  sale,  and  that  if  he  pays  the  price  or  any  part  of  it 
before  delivery  of  the  goods  he  may  recover  it  back ;  as 
indeed  he  might  have  done  before  the  Act,  for  the  contract 
was  voidable,  and  he  was  free  to  rescind  it  while  it  was 
yet  executory.  But  does  it  also  follow  that  if  the  goods 
are  delivered  no  property  passes,  and  that  if  they  are  paid 
for  the  money  may  be  recovered  back?  Such  a  conse* 
quence  would  be  unreasonable,  and  is  not  required  by  the 
policy  of  the  statute,  which  is  obviously  to  protect  infants 
from  running  into  debt,  and  to  discourage  tradesmen  and 
others  from  giving  credit  to  them,  not  to  deprive  them 
of  all  discretion  in  making  purchases  for  ready  money. 
It  is  certain  that  when  a  particular  class  of  contracts  is 
simply  declared  to  be  unlawful,  this  does  not  prevent  pro- 
perty from  passing  by  an  act  competent  of  itself  to  pass 
it,  though  done  in  pursuance  or  execution  of  the  forbidden 
contract  (y).  In  this  case  also  it  seems  clear  that  the 
delivery  with  intention  to  pass  the  property  would  pass  it 
apart  from  any  question  of  contract,  and  such  authorities 
BA  Holmes  v.  Blogg  (a)  and  Ex  parte  Taylor  (a),  where  the 
contract  was  only  voidable  but  was  afterwards  rescinded, 
would  still  be  applicable,  so  that  if  the  goods  had  been 
accepted  the  money  could  not  be  recovered.  On  this  more  Qu,  "Was 
reasonable  construction,  however,  it  is  difficult  to  see  what  J^  p^^*" 
result  is  obtained  by  the  first  section  which  is  not  equally 
well  or  better  obtained  by  the  second.  At  common  law 
the  infant  was  not  bound  by  any  of  the  contracts  specified 
in  the  first  section,  unless  he  chose  to  bind  himself  at  full 
age :  by  the  second  section  he  cannot  henceforth  so  bind 
himself.  No  more  complete  protection  can  be  imagined, 
and  the  first  section  appears  superfiuous.      Perhaps  the 

(y)  Ayers    v.    South    Australian  (2)  8  Taant.  608. 

Banking  Co,^  L.  R.  3  P.  C.  648,669.  (a)  8  D.  M.  G.  264,  p.  60,  supra. 
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first  section  may  be  read  as  giving  a  popular  exposition  of 
the  chief  practical  effects  of  the  following  one. 

It  is  conceived  that  a  bond,  bill  of  exchange,  or  note 
given  by  a  man  of  full  age,  for  which  the  consideration 
was  in  fact  a  loan  of  money  or  the  supply  of  goods  not 
necessaries  during  his  infancy,  would  not  be  void  tmder 
s.  1(6).  But  s.  2  would  no  doubt  effectually  prevent  it 
from  being  enforced,  though  perhaps  the  words  are  not 
the  most  apt  for  that  purpose. 

Liability        2.  Of  the  liability  of  infants  on  obligations  incident  to 

on  obliga-    .  '^  .?^     •        ./  ^ 

tions  ind-  interests  in  perma)ient  property, 

property  ^^  ^^  ^^^  ^^®  reported  under  various  names  in  various 
andespe-  books  (c),  of  which  a  sufficient  account  is  given  in  the 
rSlway  judgment  of  the  Court  of  Exchequer  m  L.  8f  N,  W.  By. 
sharea.  Qq^  y,  ][P Michael  (d),  it  was  decided  that  an  infant  lessee 
who  continues  to  occupy  till  he  comes  of  full  age  is  after 
his  full  age  liable  for  arrears  of  rent  incurred  during  his 
infancy.  In  like  manner  a  copyholder  who  was  admitted 
during  his  minority  and  has  not  disclaimed  is  bound  to 
pay  the  fine  {e).  In  recent  times  an  important  application 
of  this  principle  has  been  made  in  the  case  of  infant 
shareholders  in  railway  companies.  An  infant  is  not 
incapable  of  being  a  shareholder,  and  as  such  he  is  prima 
facie  liable  when  he  comes  of  age  to  be  sued  for  calls  on 
his  shares,  and  he  can  avoid  the  liability  only  by  showing 
that  he  repudiated  the  shares  either  before  attaining  his 
full  age  (/),  or  in  a  reasonable  time  afterwards  (g).  In 
the  first  of  the  series  of  cases  on  this  head  some  of  the 
judges  seem  to  have  thought  that  even  an  infant  share- 
holder was  made  absolutely  liable  by  the  general  form  of 

{b)  Cp.  Flight  ▼.  Heed,  1 H.  &  0.  (/)  Newry  #  EnnUkilUn  Ity,  Co. 

703,  32  li.  J.  Ex.  265.  y.  Coombe,  3  Ex.  666,  18  L.  J.  Ex. 

{e)  KettU  y.  Eliot,  &o.  Rolle  Ab.  325. 

1,  731,  £. ;  C^.  Jao.  320 ;  Brown-  {g)  A  plea  which  meroly  alleged 

low  120 ;  2  Bolst.  69.  repudiation  after  full  age  was  there- 

{d)  6  Ex.  114  ;  20  L.  J.  Ex.  97.  foro  held  bad  in  Dublin  #  Wieklow 


(e)  Evelyn  y.  Chicheeter,  3  Burr.      My.  Co,  y.  £laek,  8  Ex.  181. 
1717. 
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the  enachnent  in  the  Companies  GlanseB  Gonflolidation 
Act  defining  the  liability  of  shareholders  (A).    This  view, 
howeveTy  has  since  been  declared  eironeons  and  inconsistent 
with  the  established  mle  that  general  words  in  statutes 
are  not  to  be  constnied  so  as  to  deprive  infants,  lunatics, 
&c.,  of  the  protection  given  to  them  by  the  common  law. 
In  this  case  the  liability,  though  statutory,  is  still  in  the 
nature  of  contract,  and  is  subject  to  the  ordinary  rules  as 
to  the  competency  of  contracting  parties.     The  true  prin- 
ciple is  that  a  railway  shareholder  is  not  a  mere  contractor, 
but  a  purchaser  of  an  interest  in  a  subject  of  a  permanent 
nature  with  certain  obligations  attached  to  it ;  and  those 
obligations  he  is  bound  to  discharge,  though  they  arose 
while  he  was  a  minor,  imless  he  has  renounced  the  interest. 
A  mere  absence  of  ratification  is  no  sufficient  defence, 
even  if  coupled  with  the  allegation  that  the  defendant  has 
derived  no  profit  from  the  shares.     For  if  the  property  is 
unprofitable  or  burdensome,  it  is  the  holder's  business  to 
disclaim  it  on  attaining  his  full  age,  if  not  before ;  and  it 
is  by  no  means  clear  that  he  could  exonerate  himself  even 
during  his  minority  by  showing  that  the  interest  was  not 
at  the  time  beneficial,  unless  he  actually  disclaimed  it  (t). 
Comparing  the  analogous  case  of  a  lease,  the  Court  said— 
"  We  think  the  more  reasonable  view  of  the  case  is  that 
the  infant,  even  in  the  case  of  a  lease  which  is  disadvan- 
tageous to  him,  cannot  protect  himself  if  he  has  taken 
possession,  and  if  he  has  not  disclaimed,  at  all  events 
unless  he  still  be  a  minor  "  {k).    In  all  the  decided  cases 
the  party  appears  to  have  been  of  full  age  at  the  time  of 
the  action  being  brought,  but  there  is  nothing  to  show 
that  (except  possibly  in  the  case  of  a  disadvantageous 
contract)  he  might   not   as   well  be   sued   during   his 
minority. 

W  LardDemnamC  J.,  andPat-      oondoBlvely  fe^^^  ^  ^*^'* 

y.  O^te,  10  Q.  B.  935.  J^^^^f '  /^f  '  114 *  20^  J  eI 

(»)  It  is  iibmitted  that  in  such  a      ir*Jf»r/«w/,  6  Ex.  114,  20  i..  J .  m. 

oaae  the  diaclaimer  if  made  would      97,  101. 


P. 
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The  Bame  results,  except  perhaps  as  to  suing  the  share- 
holder while  still  a  minor,  would  follow  from  the  general 
principles  of  the  law  of  partnership  even  if  the  company 
in  ^whioh  the  shares  were  held  had  not  any  permanent 
property. 

Liability        3.  Qf  the  liabilitt/  of  an  infant  when  the  contract  is  for 

oial  con-"  his  benefit j  and  esjyecially  for  necessaries, 

*^'  ^^'      It  has  been  laid  down  in  general  terms  that  if  an  agree- 

the  ndeP  ment  be  for  the  benefit  of  an  infant  at  the  time,  it  shall 
bind  him  (/).  We  are  not  aware,  however,  that  this  rule 
has  been  applied  in  practice,  except  in  the  case  of  obliga- 
tions coupled  with  interests  in  property  (where  it  is  not 
clear,  as  above  said,  that  the  question  of  benefit  is 
material),  and  except  so  for  as  an  infant's  liability  for 
necessaries  is  founded  on  this  reason.  The  rule  has  also 
been  expressed  more  widely  in  the  converse  form,  that  the 
contract  is  binding  unless  manifestly  to  the  infant's  preju- 
dice (m).  But  this,  it  is  submitted,  goes  too  far.  The 
contract  before  the  Court  was  that  of  an  apprentice  with 
a  master ;  and  this  and  other  cases  (n)  certainly  show  that 
such  a  contract,  or  an  ordinary  contract  to  work  for  wages, 
will,  if  it  be  reasonable,  be  considered  binding  on  the 
infant  to  this  extent,  that  he  may  no  less  than  an  adult 
incur  the  statutory  penalties  for  unlawfully  absenting  him- 
self from  his  master's  employment  (o).  But  it  is  distinctly 
laid  down  that  an  apprentice  under  age  cannot  be  sued  on 
the  covenants  made  by  him  in  the  indenture  of  appren- 
ticeship except  by  the  custom  of  London  {p).  Again  there 
are  many  oonoeivable  cases  in  which  it  might  be  for  an 

(n  Baoon  Ab,  Infancy,  I.  S»  4,  (oS  In  ZstiU  t.  liUpatrieky  3  Q. 

860;  MatUoH  v.  White,  2  T.  R.  159.  B.  D.  229,  a  case  of  summary  pro- 

\m^  (W/Nrr  T.  SimmoHt^  7  H.  &  X,  ccedings  nnder  the  Emplojera  and 

707.   721 ;  i^r  Wilde,  B.    Not  so  Workmen  Act,    1875,   it  may  be 

itron^b'  P^t  in  the  L,  J.  report,  31  collected  that  the  facts  wero  of  the 

L.  J.  M.  C  13S,  144.  same  kind,  though  the  employer's 

\>*)  l/'iH^  Y,  ItHwuk^  10  H.  &  W.  pLniut  was  in  tenns  for  a  bx«ach  ol 

195.  oontiact. 

(p)  Baoon  Ab.  Infancy  A.  4.  840. 
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infant's  benefit,  or  at  least  not  manifestly  to  his  prejudice, 
to  enter  into  trading  oontraots,  or  to  buy  goods  other  than 
necessaries :  one  can  hardly  say  for  example  that  it  would 
be  manifestly  to  the  disadvantage  of  a  minor  of  years  of 
discretion  to  buy  goods  on  credit  for  re-sale  in  a  rising 
market ;  yet  there  is  no  doubt  whatever  that  such  a  con- 
tract would  at  common  law  be  voidable  at  his  option.  Nor 
has  it  ever  been  suggested  that  an  infant  partner  or  share- 
holder is  at  liberty  to  disclaim  at  full  age  only  in  case  the 
adventure  has  been  unprofitable  or  is  obviously  likely  to 
become  so.  However,  inasmuch  as  since  the  Infants' 
Belief  Act,  1874,  an  infant's  contract,  if  not  binding  on 
him  from  the  first,  can  never  be  enforced  against  him  at 
all,  it  seems  quite  possible  that  the  Courts  may  in  future 
be  disposed  to  extend  rather  than  to  narrow  the  description 
of  contracts  which  are  considered  binding  because  for  the 
infant's  benefit. 

3^.  Contracts fornecessaries.  Liabilliy 

The  leading  authority  on   this    subject    is  now  the  !^^|^^" 
judgment  of  the  Exchequer  Chamber  in  Hi/der  v.  Wofnb* 
tceU  {q)j  from  which  the  following  introductory  statement 
is  taken : — 

"The  general  mle  of  law  u  dearly  established,  and  is  that  an 
infant  is  gfenexally  incapable  of  binding  himself  bj  a  contract.  To 
this  rule  there  is  an  exception  introduced,  not  for  the  benefit  of  the 
tradesman  who  may  trust  the  infant,  but  for  that  of  the  infant  himself. 
This  exception  is  that  he  may  make  a  contract  for  necessaries,  and  is 
accurately  stated  by  Parke,  B.  in  Petert  v.  Fleming  (r).  'From  the 
earliest  time  down  to  the  present  the  word  necessaries  is  not  confined  in 
its  strict  sense  to  such  articles  as  were  necessary  to  the  support  of  life, 
but  extended  to  articles  fit  to  maintain  the  particular  person  in  the  state, 
degree  and  station  in  life  in  which  he  is;  and  therefore  we  must  not  take 
the  word  neoessariee  in  its  imqualified  sense,  but  with  the  qualification 
above  pointed  out.' " 


What  in  any  particular    case  may    fairly  be  called  "What  are 
necessary  in  this  extended  sense,  is  what  is  called  a  saries":  a 

{q)  L.  B.  4  Ex.  32,  38 ;  in  the  (r)  6  H.  &  W.  at  p.  46. 

Court  below  L.  B.  3  Ex.  90. 

f2 
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qiiestionof  question  of  mixed  foot  and  law.    The  provinoes  of  the 
tod  law.     Court  and  the  jury  respectively  seem  to  be  as  we  now 

proceed  to  state. 
The  Court       The  station  and  circumstances  of  the  defendant  and  the 
Smgi  are  particulars  of  the  claim  being  first  ascertained,  it  is  then 
prima  facie  fop  \\^q  Court  to  sav  whether  the  things  supplied  are 

neoeesary.  ,  -i 

prima  facie  such  as  a  jury  may  reasonably  find  to  be 
necessaries  for  a  person  in  the  defendant's  circumstances, 
or  ^'  whether  the  case  is  such  as  to  cast  on  the  plaintiff  the 
onus  of  proving  that  the  articles  are  within  the  exception 
{i,e,j  are  necessaries],  and  then  whether*there  is  any  suffi- 
cient evidence  to  satisfy  that  onus."  In  the  latter  case 
the  plaintiff  must  show  that  although  the  articles  would 
generally  not  be  necessary  for  a  person  in  the  defendant's 
position,  yet  there  exist  in  the  case  before  the  Court  special 
circumstances  that  make  them  necessary.  Thus  articles  of 
diet  which  are  prima  facie  mere  luxuries  may  become 
necessaries  if  prescribed  by  medical  advice  («).  It  is  said 
that  in  general  the  test  of  necessity  is  usefulness,  and  that 
nothing  can  be  a  necessary  which  cannot  possibly  be  useful. 
It  is  obvious,  however,  that  it  is  in  truth  a  question  of 
common  sense  and  experience  what  is  or  is  not  reasonably 
required  by  a  person  in  a  given  station  and  circumstances, 
and  one  on  which  not  much  light  can  be  thrown  by  the 
statement  in  a  general  form  of  rules  founded  on  extreme 
cases.  It  is  to  be  borne  in  mind  that  the  question  is  not 
whether  the  things  are  such  that  a  person  of  the  defendant's 
means  may  reasonably  buy  and  pay  for  them,  but  whether 
they  can  be  reasonably  said  to  be  so  necessary  for  him 
that,  though  an  infant,  he  must  obtain  them  on  credit 
rather  than  go  without.  For  the  purpose  of  deciding  this 
question  the  Court  will  take  judicial  notice  of  the  ordinary 
customs  and  usages  of  society  if). 
The  jQxy  If  on  these  preliminaiy  considerations  the  Court  decides 
^*  ^     that  there  is  evidence  on  which  the  supplies  in  question 

(»)  See  Wharton  t.  Mackenzie^  6  (i)  L.  B.  4  Ex.  at  p.  40. 

Q.  B.  606,  13  L.  J.  Q.  B.  130. 
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may  Teasonablj  be  treated  *aa  neoeBsaries,  then  it  is  for  in  faofc 
the  jury  to  say  whether  they  were  in  fact  necessaries  for  ^^^^^^^y- 
the  defendant  under  all  the  circumstanoes  of  the  case  (u). 

As  a  matter  of  common  sense  it  seems  relevant  to  this  Snpplj 
question  whether  the  defendant  was  or  was  not  already  j^J^j^®* 
sufficiently  provided  with  commodities  of  the  particular  how  far 
description,  especially  when  we  bear  in  mind  that  this  °^ 
exceptional  liability  for  necessaries  is  admitted  in  the  in- 
terest not  of  the  seller  but  of  the  infant  buyer.  The 
weight  of  authority  is  in  favour  of  admitting  evidence  to 
this  effect  {x)^  though  it  has  also  been  thought  that  the 
defendant  ought  to  show  that  the  plaintiff  had  notice  of 
the  state  of  things  (y).  On  the  whole  the  better  opinion 
is  that  the  question  whether  goods  supplied  are  necessaries 
is  a  question  of  fact,  depending  (among  other  conditions) 
on  the  extent  to  which  the  party  is  already  supplied  with 
similar  goods ;  that  if  they  are  necessary  the  tradesman  will 
not  be  the  less  entitled  to  recover  because  he  made  no 
inquiries  as  to  the  infant's  existing  supplies ;  but  that  on 
the  other  hand,  if  the  infant  is  already  so  well  supplied 
that  these  goods  are  in  truth  not  necessary,  the  tradesman's 
ignorance  of  that  fact  will  not  make  them  necessary,  and 
he  cannot  recover.  There  is  no  rule  of  law  casting  on  him 
a  positive  duty  to  make  inquiries,  but  he  omits  to  do  so  at 
his  peril  (s). 

It  seems,  however,  that  the  defendant  having  an  income 
out  of  which  he  might  keep  himself  suppUed  with  neces- 
saries for  ready  money  is  not  equivalent  to  his  being 
actually  supplied,  and  does  not  prevent  him  from  con- 
tracting for  necessaries  on  credit  (a). 

(«)  It  wonld  seem  from  Ryder  v.  410. 

Won^fweU  (mpra)  that  the  power  of  (y)  Ryder  t.  Womhwell,  L.  B.  3 

the  Court  to  oontrol  or  reyiew  the  Ex.  90 ;  (the  point  was  1^  open  in 

finding  oi  the  jury  is  neither  more  Ex.  Gh.,  L.  B.  4  Ex.  42) ;  dissented 

nor  less  in  this  than  in  any  other  from  in  Barnes  y.  Toye  (last  note), 

class  of  cases.  and  Rrayahaw  v,  Raton  approyed. 

{z)  Brayshato  v.  Raton^  7,  Scott,  (z)  See    Brayshaw   v.  Raton,   7 

183,  Rotter  y.  Redgrave,  L.  B.  4  Ex.  Scott,  183. 

36,  ft.,  Bamee  t.  Toye,  13  Q.  B.  D.  (a)  Bury  hart  y.  ffaH,  4  M.  &  W. 
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Apparent       It  would  be  natural  for  juries,  if  not  warned  against  it, 

S^er  not  ^  ^^^  ^^  *  '^^J  ^^  testing  the  neoessaiy  character  of 
materiaL  supplies,  not  SO  muoh  by  what  the  means  and  position  of 
the  buyer  actually  were,  as  by  what  they  appeared  to  be 
to  the  seller,  and  such  a  Tiew  is  not  altogether  without 
countenance  from  authority  (a).  It  is  conceived,  however, 
that  this  is  quite  erroneous,  and  that  in  truth  the  know- 
ledge or  belief  of  the  tradesman  has  nothing  to  do  with 
the  question  whether  the  goods  are  necessary  or  not.  It 
may  be  said  that  the  question  for  the  Court  will,  as  a  rule, 
be  whether  articles  of  the  general  class  or  description  were 
prima  facie  necessaries  for  the  defendant,  and  the  question 
for  the  jury  will  be  whether,  being  of  a  general  class  or 
description  allowed  by  the  Court  as  necessary,  the  parti- 
cular items  were  of  a  kind  and  quality  necessary  for  the 
defendant,  having  regard  to  his  station  and  circumstances. 
For  instance,  it  would  be  for  the  Court  to  say  whether  it 
was  proper  for  the  defendant  to  buy  a  watch  on  credit, 
and  for  the  jury  to  say  whether  the  particular  watch  was 
such  a  one  as  he  coidd  reasonably  afford.  But  this  will 
not  hold  in  extreme  cases.  In  B^der  v.  WombweU  (b)  the 
Court  of  Exchequer  Chamber  held,  reversing  the  judgment 
of  the  majority  below  on  this  point,  that  because  a  young 
man  must  fasten  his  wristbands  somehow  it  does  not 
follow  that  a  jury  are  at  liberty  to  find  a  pair  of  jewelled 
solitaires  at  the  price  of  25/.  to  be  necessaries  even  for  a 
young  man  of  good  fortune.  There  is  a  point  of  costliness 
and  luxury — not  of  course  to  be  verbally  defined — beyond 
which  an  article,  though  belonging  to  a  useful  and  even 
necessary  class,  and  capable  of  real  nse,  cannot  be  called 
necessary. 

727.     Contra  Mortara  v.  SaU^  6  focmd  neoeBsary  in  any  oaae. 

Sim.  496.    The  doctrine  there  laid  (a)  InDalUmY.  Gib,  7  Soott,  117» 

down  Boems  Buperfluous,  for   the  much  weight  is  giren  to  the  appm' 

supplies  thexe  olaimed  for  (such  as  rent  rank  and  oiroumstanoes  of  the 

209  pair  of  gloves  in  half  a  year)  party, 

ooola  not  hiEiye  been  reasonably  {b)  L.  B.  4  Ex.  32. 
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The  general  result  appears  to  stand  thus : —  Besolts. 

When  it  is  sought  to  enforce  a  contract  against  an 
infant  on  the  ground  that  it  was  for  necessaries,  then  the 
prima  facie  necessity  of  the  commodities  supplied  is  a 
question  for  the  Court. 

If  the  Court  holds  them  not  prima  facie  necessary, 
evidence  may  be  giyen  of  special  circumstances  rendering 
them  in  fact  necessary,  and  the  legal  sufficiency  of  such 
evidence  is  a  question  for  the  Court. 

Subject  as  above,  the  necessity  of  the  commodities  is  a 
question  of  fact. 

Commodities  of  a  description  in  itself  necessary  are  not 
necessaries  when  the  buyer  is  already  supplied  with  as 
much  of  the  like  commodities  as  he  can  reasonably  want. 

Hitherto  we  have  spoken  of  a  tradesman  supplying  What  the 
goods,  this  being  by  far  the  most  common  case.  But  the  ^2ui^'^'" 
range  of  possible  contracts  for  ^^  necessaries ''  is  a  much  inolndee. 
wider  one.  "  It  is  clearly  agreed  by  all  the  books  that 
speak  of  this  matter  that  an  infant  may  bind  himself  to 
pay  for  his  necessary  meat,  drink,  apparel,  physic  [in- 
cluding, of  course,  fees  for  medical  attendance,  &c.,  as  well 
as  the  mere  price  of  medicines],  and  such  other  necessaries; 
and  likewise  for  his  good  teaching  and  instruction,  whereby 
he  may  profit  himself  afterwards  "  (c).  Thus  learning  a 
trade  maybe  a  necessary,  and  on  that  principle  an  infant's 
indenture  of  apprenticeship  has  been  said  to  be  binding  on 
him  {d ).  The  preparation  of  a  settlement  containing 
proper  provisions  for  her  benefit  has  been  held  a  necessary 
for  which  a  minor  about  to  be  married  may  make  a  valid 
contract,  apart  from  any  question  as  to  the  validity  of  the 
settlement  itself  {e). 

(e)  Bao.  Abr.  Infancy  and  Age,  I.  B.    See,  however,  p.  66,  tupra. 
(4. 336).   And  see  Chappie  y.  Cooper,  (e)  Helpe  y.  Clayton,  17  0.  B.  N. 

13  M.  &  W.  252,  13  L.  J.  Ex.  286.  S.  553,  34  L.  J.  0.  P.  1,  see  the 

{d)  Cooper  y.  Simmone,  7  H.  &  N.  pleadings,  and  the  judgment  of  the 

707, 31 L.  J.  M.  C.  138,  per  Martin,  Clonrt  ad  Jin, 
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A  more  remarlcable  extension  of  the  definition  of  neoes- 
saries  is  to  be  found  in  the  case  of  Chappie  v.  Cooper  (/), 
where  an  infant  widow  was  sued  for  her  husband's  funeral 
expenses.  The  Court  held  that  decent  burial  may  be 
considered  a  necessary  for  every  man,  and  husband  and 
wife  being  in  law  the  same  person,  the  decent  burial  of  a 
deceased  husband  is  therefore  a  necessary  for  his  widow. 
The  conclusion,  though  arrived  at  by  a  circuitous  and 
highly  artificial  course  of  reasoning,  seems  in  itself  satis- 
factory on  a  broader  ground,  which  however  the  Court  did 
not  adopt.  A  contract  entered  into  for  the  purpose  of 
performing  an  imperative  moral  and  social,  if  not  legal, 
duty  which  it  would  have  been  scandalous  to  omit,  may 
well  be  considered  of  as  necessary  a  character  as  any 
contract  for  personal  service  or  purchase  of  goods  for 
personal  use. 

We  refrain  from  any  further  enumeration  of  the  various 
things  which  have  been  decided  to  be  necessary  or  not 
necessary,  for  two  rocuK)ns :  that  the  question,  though  to  a 
great  extent  a  question  for  the  Court,  is  one  of  judicial 
common  sense  in  each  particular  case,  for  which  pre- 
cedents can  supply  no  absolute  authority  but  only  more 
or  less  instructive  analogies,  and  that  to  undertake  such 
an  enumeration  would  be  to  usurp  the  ofiioe  of  a 
Digest  ((/). 

The  supply  of  necessaries  to  an  infant  creates  only  a 
liability  on  simple  contract,  and  it  cannot  be  made  the 
ground  of  any  different  kind  of  liability  {h).  Coke  says : 
"  If  he  bind  himself  in  an  obligation  or  other  writing  with 


(/)  13  M,  k  W.  262, 13  L.  J.  Ex, 

2sr>, 

(y^  Soothcoas(«roUectod,Fisker*8 
Dijr.  4632—6,  or  Lciike,  549. 

\h)  At  common  Uw  a  loan  of 
money  c^nild  not  be  deemed  equiva- 
lent to  neoossiirie«,  thou^rH  actually 
spent  on  uec^>^;8arie$ :  Bao,  Abr.  4. 
3c»<>.  It  19  suffstxi'ttxl  by  my  Amori- 
can  editor,   iMr.   Wald,   that  the 


obligation  ia  really  quasi  ex  con« 
tiactu  only.  In  one  American  case 
which  he  cites  it  has  been  held  that 
an  infant  is  bound  to  pay  for  neces- 
saries though  when  they  were  sup- 
plied he  was  tooyoungto  understand 
the  nature  of  a  contract;  and  in 
ae^-enil  others  that  his  dutr  is  to 
pay,  lioi  the  price  exprosslr  pto- 
mi£^  but  the  reasonable  Tiine. 
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a  penalty  for  the  payment  of  any  of  these,  that  obligation 
shall  not  bind  him  "  ($).  A  fortiori^  a  deed  given  by  an 
infant  to  seonre  the  repayment  of  money  advanced  to  buy 
necessaries  is  voidable  {k).  Such  is  also  the  common  law 
with  regard  to  negotiable  instruments  (/).  But  it  is  said 
that  a  bill  or  note  given  by  an  infant  to  a  creditor  for 
necessaries  may  be  valid  if  it  is  not  payable  to  order  or 
negotiable  (m). 

There  are  some  particular  contracts  of  infants  valid  by  Whatoon- 
oustom.    By  custom  incident  to  the  tenure  of  gavelkind  ^^t  can 
an  infant  may  sell  his  land  of  that  tenure  at  the  age  of  °>^®  ^7 
fifteen,  but  the  conveyance  must  be  by  feofEment,  and  is 
subject  to  other  restrictions  (n).     This,  however,  is  not  a 
full  capacity  of  contracting,  for  there  is  no  reason  to  sup* 
pose  that  an  action  could  be  brought  against  the  infant  for 
a  breach  of  the  contract  for  sale,  or  specific  performance  of 
it  enforced. 

**  Also  by  the  custom  of  London  an  infant  unmarried 
and  above  the  age  of  fourteen,  though  under  twenty-one, 
may  bind  himself  apprentice  to  a  freeman  of  London  by 
indenture  with  proper  covenants ;  which  covenants  by  the 
custom  of  London  shall  be  as  binding  as  if  he  were  of  full 
age,"  and  may  be  sued  upon  in  the  superior  courts  as  well 
as  in  the  city  courts  (o). 

Lif ants,  or  their  guardians  in  their  names,  are  empowered  Bystatufce. 
by  statute  (11  Qteo.  4  &  1  Wm.  4,  c.  65,  ss.  16, 17)  to  grant 
renewals  of  leases,  and  make  leases  under  the  direction  of 
the  Court  of  Chancery,  and  in  like  manner  to  suirender 
leases  and  accept  new  leases  (s.  12).  (The  provisions  as  to 
renewals  of  leases  extend  also  to  married  women)  (p). 
And  by  a  later  Act  (18  &  19  Yict.  c.  43),  infants  may 

(t)  Co.  lit.  1720,  op.  4  T.  B.  363.  (n)  Bacon  Ab.  Ghiyelkmd,  A.,  4. 

{k)  Martin  v.  Gale,  4  Gh.  D.  428.  49 ;  Dav.  Conv.  2.  pt.  1. 221.  (3d  ed.) ; 

(l)  And  so  of  aooounto  stated,  bat  Dart,  V .  &  P.  aj  inii. 

these  are  now  abaolntel^  void,  m  (o)  Bacon,Ab.Infano7,B.,4.340. 

well  as  loans  of  money  to  infanta.  (p)  See  Dan.  Ch.  IV.  2.  1917  ; 

Supra,  p.  60.  £e  Clark,  1  Ch.  292  ;  £e  Zetehford, 

(m)  Anon.   MS.   Fisher's  Dig.  2  Ch.  D.  719. 
4626.    Cp.iioUeAb.l.729,pL7. 
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mth  the  sanction  of  the  Court  make  valid  marriage  aettle- 
mentfi  of  both  real  and  personal  property. 

Infant  not      4.  Of  an  infanfa  immunity  as  to  wrongs  connected  with 

liable  for  <       , 

wrong        contract. 

where  the  ^  infant  is  generally  no  less  liable  than  an  adult  for 
suhetanoe  wrongs  committed  by  him,  subject  only  to  his  being  in  fact 
U'oeht^  of  such  age  and  discretion  that  he  can  have  a  wrongful 
intention,  where  such  intention  is  material ;  but  he  cannot 
be  sued  for  a  wrong,  when  the  cause  of  action  is  in  sub- 
stance ex  contractu,  or  is  so  directly  connected  with  the 
contract  that  the  action  would  be  an  indirect  way  of 
enforcing  the  contract — ^which,  as  in  the  analogous  case  of 
married  women  (7),  the  law  does  not  allow.  Thus  it  was 
long  ago  held  that  an  infant  innkeeper  could  not  be  made 
liable  in  an  action  on  the  case  for  the  loss  of  his  guest's 
goods  (r).  There  is  another  old  case  reported  in  divers 
books  (a)  (the  clearest  of  the  reports  is  transcribed 
with  immaterial  omissions  in  a  judgment  of  Knight 
Bruce,  Y.-G.  (^),  where  it  was  decided  that  an  action  of 
deceit  will  not  lie  upon  an  assertion  by  a  minor  that  he  is 
of  full  age.  It  was  said  that  if  such  actions  were  allowed 
all  the  infants  in  England  would  be  ruined,  for  though  not 
bound  by  their  contracts,  they  would  be  made  liable  as  for 
tort ;  and  it  appears  in  Keble's  report  that  an  infant  had 
already  been  held  not  liable  for  representing  a  false  jewel 
not  belonging  to  him  as  a  diamond  and  his  own.  The 
rule  is  decidedly  laid  down  in  Jennings  v.  RundaU{u), 
where  it  was  sought  to  recover  damages  from  an  infant  for 
Bat  liable  overriding  a  hired  mare.  But  if  an  infant's  wrongful  aot» 
aMT^SSx  tl^o^^  oonoemed  with  the  subject-matter  of  a  contract, 

{q)  See  p.  79,  infra,  collected  t^.  at  p.  110,  where  **  the 

(r)  Rolle  Ab.  1.   2,  Action  but  case  mentioned  inKeble"  is  that 

Case,  D.  3.  which,  as  stated  in  the  text,  oocqzb 

(f)   Johnwn  ▼.  PiV,  Sid.  258,   1  in  his  report  of  Johmon  y.  JPie. 
LeT.  169,  1  Eeb.  913.  (m)  8  T.  B.  335.    It  is  also  ze- 

(<)   StiXemmt  v.  Dawton,  1  Be  G.  cognized  in  IViee  t.  JTmmK,  8  Ex. 

^  Sm.  113 ;  and  see  other  cases  146  (not  a  dedsion  on  Uie  point). 
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and  such  that  but  for  the  oontract  there  would  have  been  oontraot, 
no  opportunity  of  committing  it,  is  nevertheless  indepen-  toa^g 
dent  of  the  contract  in  the  sense  of  not  being  an  act  of  the  ^^  ^^- 
kind  contemplated  by  it,  then  the  infant  is  liable.    The  ter  0!^  * 
distinction  is  established  and  well  marked  by  a  modem  «*^*"«*- 
case  in  the  Common  Pleas,  where  an  infant  had  hired  a 
horse  for  riding,  but  not  for  jumping,  the  plaintiff  refusing 
to  let  it  for  that  purpose ;  the  defendant  allowed  his 
companion  to  use  the  horse  for  jumping,  whereby  it  was 
injured  and  ultimately  died.    It  was  held  that  using  the 
horse  in  this  manner,  being  a  manner  positively  forbidden 
by  the  contract,  was  a  mere  trespass  and  independent  tort, 
for  which  the  defendant  was  therefore  liable  (x). 

It  is  doubtful  whether  an  infant  can  be  made  liable  Qu. 
quasi  ex  contractu  (as  for  money  received),  when  the  real  liable  on 
cause  of  action  is  a  wrong  independent  of  oontract ;  but  ?*^^^. 
since  the  Judicature  Acts  have  abolished  the  old  forms  of  law. 
aotiouy  the  question  seems  of  little  importance  (y), 

5.  lAabiUty  in  equity  on  representation  of  full  age.  In  equity 

When  an  infant  has  induced  persons  to  deal  with  him  bound  by 
by  falsely  representing  himself  as  of  full  age,  he  incurs  an  ^  *^» 
obligation  in  equity,  which  however  in  the  case  of  a  con-  represent 
tract  is  not  an  obligation  to  perform  the  contract,  and  mu6t  ^^5^^. 
be  carefully  distinguished  from  it  (z).    Indeed  it  is  not  a  but  only  to 
contractual  obligation  at  all.    It  is  limited  to  the  extent  of  any 
we  have  stated  above  (p.  52),  and  the  principle  on  which  it  ^^**^ 

gained. 

{z)  Bumard  ▼.  Ho^^if,  14  C.  B.  0.  P.  at  p.  297. 
N.  S.  45,  32  L.  J.  C.  P.  189.  (z)  Ace.  BartUtt  v.  WeUt,  1  B.  & 

(y)  The  liability  is  afBrmed  by  S.  836,  31  L.  J.  Q.  B.  67.    Decla- 

Mr.  Leake  (p.   546),  and  in  the  ration  for  goods  sold,  &o.    Plea, 

State  of  yennont(£/tre//T.Jf<ir^t»,  infancy.      Equitable    replication, 

22  yt.  217,  op.  Cooley  on  Torts,  that  the  contract  was  induced  by 

112),  and  disputed  by  Mr.  Dicey  defendant's  fraudulent  representa- 

£  Parties,  284),  who  is  supported  tion  that  he  was  of  age.      The 

adictumofwilles,  J.,  assuming  replication  was  held  bad,  as  not 

t  infancy  would  be  a  good  plea  meeting    the   defence,    but   only 

to  an  action  for  money  received,  showing  a  distinct  equitable  right 

though  substantially  founded  on  a  collateial  to  the  cause  of  actum 

wrong.    AlUm  v.  Midland  By,  Co.,  sued  upon. 
19  G.  B.  N.  S.  at  p.  241 ;  84  L.  J. 
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is  founded  is  often  expressed  in  th^ form:  "An  infant  sliall 
not  take  advantage  of  his  own  fraud."  A  review  of  the 
principal  oases  will  dearly  show  the  correot  doctrine.  In 
Clarke  v.  Cohley  (a)  the  defendant  being  a  minor  had  given 
his  bond  to  the  plaintiff  for  the  amount  of  two  promissory 
notes  made  by  the  defendant's  wife  before  the  marriage, 
which  notes  the  plaintiff  delivered  up.  (It  must  be  taken, 
though  it  is  not  clear  by  the  report,  that  the  defendant 
falsely  represented  himself  as  of  fuU  age.)  The  plaintiff, 
on  discovering  the  truth,  and  after  the  defendant  came  of 
age,  filed  his  bill  praying  that  the  defendant  might  either 
execute  a  new  bond,  pay  the  money,  or  deliver  back  the 
notes.  The  Court  ordered  the  defendant  to  give  back  the 
notes,  and  that  he  should  not  plead  to  any  action  brought 
on  them  the  Statute  of  Limitation  or  any  other  plea  which 
he  could  not  have  pleaded  when  the  bond  was  given ;  but 
refused  to  decree  payment  of  the  money,  holding  that  it 
oould  do  no  more  than  take  care  that  the  parties  were 
restored  to  the  same  situation  in  which  they  were  at  the 
date  of  the  bond.  In  Lemprihre  v.  Lange^  a  quite  recent 
case,  it  was  held  that  an  infant  who  had  obtained  the  lease 
of  a  furnished  house  by  representing  himself  of  full  age 
oould  not  be  made  liable  for  use  and  occupation  {b),  Cory 
V.  Oertcken  {c)  shows  that  when  an  infant  by  falsely 
representing  himself  to  be  of  full  age  has  induced  trustees 
to  pay  over  a  fund  to  him,  neither  he  nor  his  representa- 
tives can  afterwards  charge  the  trustees  with  a  breach  of 
trust  and  make  them  pay  again.  Overton  v.  Banister  {d) 
confirms  this :  it  was  there  held,  however,  that  the  release 
of  an  infant  cestui  que  trust  in  such  a  case  is  binding  on 
him  only  to  the  extent  of  the  sum  actually  received  by 
him.  The  late  case  of  Wright  v.  Snowe  (e)  seems  not  to 
agree  with  this,  though  Overton  v.  Banister  was  cited, 
and  apparently  no  dissent  expressed.    There  a  legatee  had 

ia)  2  Cox,  173.  id)  8  Ha.  603. 

lb)  12  Ch.  D.  676.  (*)  2  De  a.  &  Sm.  321. 

\o)  2  Madd.  40. 
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given  a  release  to  the  ezeoutrix,  representing  himself  to 
her  solicitor  as  of  fuU  age ;  afterwards  he  sued  for  an 
aoeount,  alleging  that  he  was  an  infant  at  the  date  of  the 
release.    The  infancy  was  not  sufficiently  proved,  and 
the  Court  would  not  direct  an  inquiry,  considering  that 
in  any  event  the  release  could  not  be  disturbed.    This 
appears  to  go  the  length  of  holding  the  doctrine  of  estoppel 
applicable  to  the  class  of  representations  in  question,  and  if 
that  be  the  effect  of  the  decision  its  correctness  may  perhaps 
be  doubted.     In  Stikeman  v.  Dawson  {f)  the  subject  of  There 
infants'  liability  for  wrongs  in  general  is  discussed  in  an  ^tive  * 
interesting  judgment  by  Knight  Bruce,  V.-C,  and  the  repreaen- 
important  point  is  decided  that  in  order  to  establish  this  meredifisi- 
equitable  liability  it  must  be  shown  that  the  infant  actually  J^^g^* 
represented  himself  to  be  of  full  age;  it  is  not  enough  that  other 
the  other  party  did  not  know  of  his  minority.    And  as  j^^^^ct 
there  must  be  an  actual  false  representation,  so  it  has  been  nuBled. 
more  lately  held  that  no  claim  for  restitution  can  be 
sustained  unless  the  representation  actually  misled  the 
person  to  whom  it  was  made.    No  relief  can  be  given  if 
the  party  was  not  in  fact  deceived,  but  knew  the  truth  at 
the  time ;  and  it  makes  no  difference  where  the  business 
was  actually  conducted  by  a  solicitor  or  agent  who  did  not 
know  {g). 

A  minor  cannot  be  adjudicated  a  bankrupt  in  the  Proof  in 
absence  of  an  express  representation  to  the  creditor  that  he  mpt^^. 
was  of  full  age.  The  mere  fact  of  trading  cannot  be  taken 
as  a  constructive  representation  {h).  But  if  a  minor  has 
held  himself  out  as  an  adult,  and  so  traded  and  been  made 
bankrupt,  he  cannot  have  the  bankruptcy  annulled  on  the 
groimd  of  his  infancy  (i) ;  and  a  loan  obtained  on  the  faith 

(/)  1  De  a.  &  Sm.  90.  2  Ch.  D.  227. 

Q)  NeUon  y.  Stoeker,  4  De  G.  &  J.  (i)  Ex  parte  Watson,  16  Yes.  266, 

458.  Ex  parte  Bates,  2  Hont.  D.  &  D. 

(A)  Ex  parte  Jonet,  C.  A.,  18  Ch.  337. 
D,  109,  orermliiig  Ex  parte  Lyneh^ 
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of  an  expresB  repreBentation  that  he  is  of  full  ageis  adaim 
provable  in  bankruptcy  {k). 
BntsalMe-      A  transaotion  of  this  kind  cannot  stand  in  the  waj  of  a 
T^  oon-  subsequent  valid  contract  with  another  person  made  hj  the 
tractaftor  infant  after  he  has  come  of  age ;  and  the  person  who  first 
ptevauB.     dealt  with  him  on  the  strength  of  his  representing  himself 
as  of  age  acquires  no  right  to  interfere  with  the  perform- 
ance of  the  subsequent  contract  (/).    This  is  another  proof 
that  the  infant's  f abe  representation  gives  no  additional 
force  to  the  transaction  as  a  contract. 

It  was  also  held  in  the  case  referred  to  that,  assuming 
the  first  agreement  to  have  been  only  voidablci  it  was 
dearly  avoided  by  the  act  of  the  party  in  making  another 
contract  inconsistent  with  it  after  attaining  his  full  age. 
But  it  has  been  decided  in  Ireland  (as  we  have  seen)  that 
this  is  not  so  in  the  case  of  a  lease  granted  by  an  infant ; 
the  making  of  another  lease  of  the  same  property  to 
another  lessee  after  the  lessor  has  attained  full  age  is  not 
enough  to  avoid  the  first  lease  (m).  The  fact  that  an 
interest  in  property  and  a  right  of  possession  had  passed 
by  the  first  lease,  though  voidable,  seems  a  sufficient 
ground  for  the  distinction. 

Harriod  II.  MarRISD  WoMEN. 

women  can 

contract         A  married  woman  is  capable  of  binding  herself  by  a 
separate     Contract,  only  "in  respect  of  and  to  the  extent  of  her 
property,    separate  property"  (n).    This  limited  capacity  is  created 
m<m1jiw"    ^y  ^  statute  founded  on  the  practice  of  the  Court  of  Chan- 
diaability.   cery,  which  for  more  than  a  century  had  protected  married 
women's  separate  interests  in  the  manner  to  be  presently 
mentioned.    Except  as  to  separate  property  the  old  com- 
mon law  rule  still  exists,  though  with  greatly  diminished 

a)  ExpnrU  Vniiy  Bank,  3  De  G.  (m)  SUOor  y.  Brady,  U  Ir.  C.  L. 

&  J.  63,  see  observations  of  Jesscl,  61,  tupra,  p.  65. 

M.R.  thereon,  18  Ch.  D.  at  p.  121.  (#i)  Married  Women's  Property 

\J)  Imnan  t.  Inman,  15  £q.  2G0.  Act,  1882,  45  k  46  '^ct.  o.  75,8. 1. 
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importanoe.    That  rale  is  that  a  married  woman  oannot 
bind  herself  by  oontraot  at  all. 

If  she  attempts  to  do  so  '4t  is  altogether  void,  and  no 
action  will  lie  against  her  husband  or  herself  for  the  bieaoh 
of  it"  (o).  And  the  same  consequence  follows  as  in  the 
case  of  infants,  viz.^  that  although  a  married  woman  is 
answerable  for  wrongs  committed  by  her  during  the  cover- 
ture, including  frauds,  and  may  be  sued  for  them  jointly 
with  her  husband,  or  separately  if  she  survives  him,  yet 
she  cannot  be  sued  for  a  fraud  where  it  is  directly  con- 
nected with  a  contract  with  her,  and  is  the  means  of  effect- 
ing it  and  parcel  of  the  same  transaction,  e.g.^  where  the 
wife  has  obtained  advances  from  the  plaintiff  for  a  third 
party  by  means  of  her  guaranty,  falsely  representing  her- 
self OS  sole  (o) ;  but  it  is  doubtful  whether  this  extends  to 
all  cases  of  false  representation  by  which  credit  is  ob- 
tained (p).  For  the  same  reason — that  the  law  wiU  not 
allow  the  contract  to  be  indirectly  enforced — a  married 
woman  is  not  estopped  from  pleading  coverture  by  having 
described  herself  as  sui  iuris  {q). 

The  fact  that  a  married  woman  is  living  and  trading 
apart  from  her  husband  does  not  enable  her  at  common 
law  to  contract  so  as  to  give  a  right  of  action  against  her- 
self alone  (r).  Nor  does  it  make  any  difference  if  she 
is  living  separate  from  her  husband  under  an  express 
agreement  for  separation,  as  no  agreement  between  hus- 
band and  wife  can  change  their  legal  capacities  and 
characters  («). 

But  *'  a  married  woman,  though  incapable  of  making  a  But  may 
contract,  is  capable  of  having  a  chose  in  action  conferred  ^^rac- 
upon  her,  which  will  survive  to  her  on  the  death  of  the  tpal 
husband,  unless  he  shall  have  interfered  by  doing  some  f^her 

(o)  Per  Cnr.  Fairhurst  v.  Liver*  {q)  Cannam  v.  Farmer ,  3  Ex.  698. 

pool  Adelphi  Loan  Atsoeiationy  9  Ex.  ir)  Clayton  y .  Adamt,  6  T.  R.  605. 

422,  429,  23  L.  J.  Ex.  164.  (*)  Marshall  v.  Sutton,  8  T.  R. 

(p)  Wright  v.  Leonard,  11  0.  B.  645  ;  see  Lord  Brougham's  remarks, 

N.  S.  258,  30  L.  J.  0.  P.  365,  where  3  M.  &  K.  221. 
the  Court  was  divided. 
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husband's  aot  to  reduoo  it  into  possession  " :  thus  she  might,  before 
he  wcercise  *^®  Married  "Women's  Property  Act,  buy  railway  stock, 
tiiem  and  become  entitled  to  sue  for  dividends  jointly  with  her 
ooTerturo ;  husband  (t).  When  a  third  person  assents  to  hold  a  sum 
for  heT^  of  money  at  the  wife's  disposal,  but  does  not  pay  it  over, 
own  if  she  this  is  conferring  on  her  a  chose  in  action  within  the 
*'*^^^®"      meaning  of  the  rule  (u). 

During  the  joint  lives  of  the  husband  and  wife  the 
husband  is  entitled  iure  mariti  to  receive  any  sum  thus 
due ;  "  but  if  the  wife  dies  before  the  husband  has  received 
it,  the  husband,  although  his  beneficial  right  remains  the 
same,  must  in  order  to  receive  the  money  take  out  ad- 
ministration to  his  wife;  and  if  he  dies  without  haviag 
done  so,  it  is  necessary  that  letters  of  administration  should 
be  taken  out  to  the  wife's  estate  (for  such  is  still  the  legal 
character  of  the  money),  but  the  wife's  admimstrator  is 
only  a  trustee  for  the  representative  of  the  husband  "  {x). 
Accordingly  the  Court  of  Probate  cannot  dispense  with 
the  double  administration,  even  where  the  same  person  is 
the  proper  representative  of  both  husband  and  vrif e,  and 
is  also  beneficially  entitled  (y). 
Oaimot  Inasmuch  as  according  to  the  view  established  by  modem 

^^^^Qjte    decisions  a  promise  to  pay  a  debt  barred  by  the  Statute  of 
ri^ewdebt  limitation  operates  not  by  way  of  post-dating  the  original 
Stat,  of      contract  so  as  to  ^'  draw  down  the  promise  "  then  made, 
J^         but  as  a  new  contract  founded  on  the  subsisting  considera- 
tion (see  the  chapter  on  Agreements  of  Imperfect  Obli- 
gation, infra)  J  a  married  woman's  general  incapacity  to 
contract  prevents  such  a  promise,  if  made  by  her,  from 
being  effectual ;  and  where  before  the  marriage  she  became 
a  joint  debtor  with  another  person,  that  person's  acknow- 

(0  Per  Cur.  DaUon  v.  Midland  (u)  Fleet  ▼.  Perritu,  L.  B.  3  Q. 

My,  Co,,  13  C.  B.  474,  22  L.  J.  O.P.  B.  636,  4  Q.  B.  500. 

177.    And  see  1  Wms.  Samid.  222,  {x)  Per  Lord  Westbory,  Parting- 

223.  On  the  question  what  amounts  Um  v.  Atty,'Gen.,  L.  B.  4  H.  L. 

to  reduction  into    possession,   see  100,  119. 

Williams  on  Executors,  1.  856  (7th  (^)  In  the  Goods  of  Ear  ding,  L. 

ed.),  Widgery  y.  Tepper,  5  Ch.  D.  B.  2  P.  &  D.  394. 
616. 
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ledgment  after  the  marriage  is  also  ineffectual,  since  to 
bind  one's  joint  debtor  an  acknowledgment  must  be  such 
as  would  have  bound  him  if  made  by  himself  (z). 

The  rules  of  law  oonoeming  a  wife's  power  to  bind  her 
husband  by  contract,  either  as  his  actual  or  ostensible 
agent  or,  in  some  special  circumstances,  by  a  peculiar 
authority  independent  of  agency,  do  not  fall  within  the 
province  of  this  work. 

Exceptions  at  common  law, — The  wife  of  the  King  of  Excep- 
England  may  sue  and  be  sued  as  a  feme  sole  (Go.  litt.  Q^n 

133  a).  Oonaort. 


The  wife  of  a  person  dvilly  dead  may  sue  and  be  sued  Wife  of 
alone  {lb.  132  J,  133  a).    The  cases  dwelt  on  by  Coke  are  ^f^y 
such  as  practically  cannot  occur  at  this  day,  and  it  seems  d®^* 
that  the  only  persons  who  can  now  be  regEurded  as  civilly 
dead  are  persons  convicted  of  felony,  and  not  lawfully  at 
large  imder  any  licence  (a).    An  alien  enemy,  though  dis- 
abled from  suing,  is  not  civilly  dead,  and  his  wife  cannot 
sue  alone  on  a  contract  made  with  her  either  before  or 
during  coverture;  so  that  while  he  is  an  alien  enemy 
neither  of  them  can  maintain  an  action  on  the  contract. 
The  remedy  may  thus  be  irrecoverably  lost  by  the  opera- 
tion of  the  Statute  of  Limitation,  but  this  inconvenience 
does  not  take  the  case  out  of  the  general  rule  (b).    This 


(z)  Piitam  Y.  Foster,  1  B.  &  G. 
248 ;  1  Wms.  Saond.  172. 

{a)  Transportation  was  oon- 
Bidered  a8  an  abjuration  of  the 
realm,  which  conld  be  determined 
only  by  an  actual  return  after  the 
sentence  had  expired:  Carrol  v. 
Blmeow,  4  Eep.  27.  The  analogy 
to  Coke's  <  Civil  Death '  is  dis- 
cussed, arg,  in  Ex  parte  Franks,  7 
Bing.  762. 

(i)  De  Wahl  ▼.  Braune,  I  H.  & 
N.  178,  25  L.  J.  Ex.  343.  Per- 
haps it  may  be  doubted  whether 
'dvil 'death'  was  ever  really  ap- 
propriate as  a  termof  art  in  English 

P. 


courts  except '  when  a  man  ent^reth 
into  religion  [«.  e.  a  religious  order 
in  Engluid]  and  is  professed '  :  in 
that  case  he  could  make  a  wiU  and 
appoint  executors  (who  might  be 
sued  as  such  for  his  debts,  F.  N.  B. 
121,  O),  and  if  he  did  not,  his  goods 
oould  be  administered  (Litt.  s.  200, 
Co.  litt.  131  ^).  Bracton,  how- 
ever, speaks  of  outlawry  (426  b)  as 
weU  as  religious  profession  (301  b) 
as  mora  eivilis,  A  person  under  the 
penalties  of  praemunire,  which  in- 
clude being  put  out  of  the  Queen's 
protection,  would,  I  suppose,  be  in 
the  same  plight  as  an  outlaw.  The 


tu^--  •-  -^ 
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proteotion  separated  from  her  husband  is  to  be  considered  whilst  so 
^  *"*  separated  as  a  feme  sole  for  the  purposes  of  {inter  aim) 
oontxact,  and  suing  and  being  sued  in  any  civil  proceed- 
ing (s.  26)  (t) ;  and  a  wife  deserted  by  her  husband  who 
has  obtained  a  protection  order  is  in  the  same  position 
while  the  desertion  continues  (s.  21).  This  section  is  so 
worded  as  when  taken  alone  to  countenance  the  supposi- 
tion that  the  protection  order  relates  back  to  the  date  of 
desertion.  It  has  been  decided,  however,  that  it  does  not 
enable  the  wife  to  maintain  an  action  commenced  by  her 
alone  before  the  date  of  the  order  {j).  These  provisions 
are  extended  by  an  amending  Act  in  certain  particulars 
not  material  to  be  noticed  here  (21  &  22  Yict.  o.  10^, 
ss.  6-9) ;  and  third  parties  are  indemnified  as  to  payments 
to  the  wife,  and  acts  done  by  her  with  their  permission, 
under  an  order  or  decree  which  is  afterwards  discharged 
or  reversed  (s.  10).  The  words  as  to  "suing  and  being 
sued "  in  this  section  are  not  confined  by  the  context  to 
matters  of  property  and  contract,  but  are  to  be  liberally 
construed :  a  married  woman  who  has  obtained  a  protection 
order  may  sue  in  her  own  name  for  a  libel  (^*).  «yc 


Equitable 
dootrine  of 
Boparate 
estate. 


In  the  last  century,  if  not  earlier,  the  Court  of  Chancery 
recognized  and  sanctioned  the  practice  of  settling  property 
upon  married  women  tobe  enjoyed  by  them  f ortheir  separate 
use  and  free  of  the  husband's  interference  or  control.  To 
this  was  added,  towards  the  end  of  the  18th  century,  the 
curious  and  anomalous  device  of  settling  property  in  trust 
for  a  married  woman  "  without  power  of  anticipation,"  so 
that  she  cannot  deal  in  any  way  with  the  income  until  it 
is  actually  payable.    During,  the  present  century  a  doctrine 


(i)  The  same  oonsequences  follow 
a  fortiori  on  a  diMolution  of  mar- 
riage, thonffh  there  is  no  express 
enactment  tiiat  they  shaU:  WUkin- 
«ofi  V.  Gibson,  4  £q.  162 ;  see  also, 
as  to  the  divoroea  wife's  rights, 
TTeUs  y.  Malbon,  31  Bear.  48;  Fitz- 
Id  y.  Chapman,  1  Gh.  D.  663 ; 
^  V.  Sturgwn  (C.  A.)i  2  Oh.  D. 
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0)  Midland  By.  Co.  v.  Pye,  10 
C.  B.  N.  8.  179 ;  30  L.  J.  C.  P.  314. 

(1^  Ramsden  y.  BrearUy,  L.  R.  10 
Q.  D.  147.  She  can  giye  a  ralid 
receipt  for  a  legaoj  not  rednoed  into 
possession  before  the  date  of  the 
order:  Re  Coward  ^AdamUFwrcHato^ 
20  £q.  179. 
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was  elaborated,  not  without  difficulty  and  hesitation,  under 
which  a  married  woman  having  separate  pxpperty  at  her 
disposal  (not  subject  to  the  peculiar  restraint  just  men- 
tioned) might  bind  that  property,  though  not  herself  per- 
sonally, by  transactions  in  the  nature  of  contract.  Some 
account  of  this  doctrine  is  giyen  for  reference  in  the 
Appendix.  The  authorities  which  established  it  are  still 
applicable,  as  regards  property  acquired  by  a  married 
woman  for  her  separate  use  before  January  1,  1883,  to 
transactions  before  that  date  on  which  any  claim  in  respect 
of  such  property  is  founded. 

The  Married  Women* a  Property  Act. 

The  provisions  of  the  Married  Women's  Property  Act,  *6  &  46 
1882,  are  so  much  wider  that  they  may  be  described  as  a 
new  body  of  law,  consolidating  and  superseding  the  results 
of  the  cases  in  equity  as  well  as  the  previous  Acts  of  1870 
and  1874,  which  this  Act  repealed.  The  law,  as  now 
declared,  is  to  this  effect : 

Separate  property  is 

(i)  Property  acquired  by  any  married  woman  after 

January  1, 1883,  including  earnings  (/) : 
(ii)  Property  belonging  at  the  time  of  marriage  to  a 

woman  manying  after  January  1, 1883  (m). 

Special  trusts  created  in  favour  of  a  married  woman  by 
will,  settlement  or  otherwise  are  not  affected  by  the  Act  (n)« 

Subject  to  any  settlement  (o),  a  married  woman  can 
bind  herself  by  contract  "  in  respect  of  and  to  the  extent 
of  her  separate  property,"  and  can  sue  and  be  sued  alone  (p)  • 

Damages  and  costs,  if  recovered  by  her,  become  her 
separate  property ;  if  against  her,  are  payable  out  of  her 
separate  property  and   not   otherwise  (g).     A   married 

il)  Ss.  6,  25.  tion  of  the  Act  with  regard  to  power 

m)  8.  2.  to  sue  on  a  caaae  independent  of 


[n)  8.  19.  contract,   see    JFeUhn  v.  JFinslow^ 

195.  {q)  8.  1,  snb-s.  2. 


fo)  See  SUmof't  IVuiU,  24  Ch.  D.      0.  A.,  13  Q.  B.  D.  784. 
Ip)  Ab  to  the  retrospectiTe  opera- 
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woman  trading  alone  can  be  made  bankrupt  in  lespect  of 
her  separate  property  {q). 

A  contract  made  by  a  married  woman 

(i)  Ib  presmned  to  be  made  with  respect  to  and  to  bind 

her  separate  property  (r) : 
(ii)  If  so  made  and  bindings  binds  her  after-acquired 

separate  property  («)• 

A  married  woman's  separate  property  is  liable  for  her 
ante-nuptial  debts  and  obligations  (t).  8he  cannot  avoid 
this  liability  by  settling  the  property  on  herself  without 
power  of  anticipation  (u). 

As  to  women  married  before  January  1,  1883,  such 
liability  applies  only  to  separate  property  acquired  by 
thorn  under  the  Act  {t). 

The  Act  contains  other  provisions  as  to  the  title  to  stocks 
and  other  investments  registered  in  a  married  woman's 
name  either  solely  or  jointly  {x)^  the  effecting  of  life 
assurances  by  a  married  woman,  or  by  either  husband  or 
wife  for  the  benefit  of  the  family  (y),  procedure  for  the 
protection  of  separate  property  (z),  and  other  matters 
which  belong  more  to  the  law  of  Property  than  to  the 
law  of  Contract. 

It  is  not  expressly  stated  by  the  Act  whether  on  the 
termination  of  the  coverture  by  the  death  of  the  husband,  or 
by  divorce,  a  married  woman's  debts  contracted  during  the 
coverture  with  respect  to  her  separate  property  do  or  not 
become  her  personal  debts.  If  not,  the  only  remedy 
would  be  against  her  separate  property  which  existed  as 
such  during  the  coverture,  so  far  as  it  could  still  be  identi- 
fied and  followed.  It  can  hardly  have  been  intended  by 
the  legislature  that  a  creditor  should  be  the  worse  off  by 

(y)  S.  1,  8ab*8.  5.  (0  S.  13.  This  liability  Lb  at  least 

(r)  Formerlj  there  was  no  suoh  doubtful  in  cases  not  under  the  Act: 

presumption  unless  sho  was  living  see  Appendix,  Note  C. 

apart  fromherhusband.  SeonoteO.  (u)  S.  19. 

(<)  S.  1»  sub-BS.  3,  4.    Formerly  u)  Ss.  6—10. 

'^♦l^'wwiso :  jRA»  t.  FU:^iU<m,  0.  A. ,  (y)  S.  1 1 . 

D,  451.  (e)  S.  12. 
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his  debtor  aoqniring  a  greater  legal  oapaciiy.  Perhaps 
the  words  *'  separate  property  "  are  large  enough,  though 
not  strictly  apt,  to  indude  property  belonging  to  or 
acquired  by  a  woman  who  has  become  a  feme  9ok. 

m.  Lunatics  and  Drunken  Persons. 

It  will  be  oonyenient  to  consider  these  causes  of  dis-  Dmnken- 
ability  together,  since  in  our  modem  law  drunken  men  i^^jj^. 
and  Ixmatics  are  in  the  same  position  with  regard  to  the 
capacity  of  contracting.  Three  different  theories  on  the 
matter  have  at  different  times  been  entertained  in  English 
courts  and  supported  by  respectable  authority.  Before  we 
specially  mention  these  it  will  be  best  to  dispose  of  the 
points  on  which  there  has  not  been  any  substantial 
conflict. 

First,  as  to  the  peculiar  and  exceptional  contract  of  Limsiic'f 
marriage.    The  marriage  of  a  lunatic  is  void,  and  there  is  ^!^,  ^ 
no  ground  for  requiring  a  less  degree  of  sanity  for  a  yalid 
marriage  than  for  the  making  of  a  will  or  for  other  pur- 
poses (a).    Apart  from  this,  it  seems  to  have  been  always  Qeaenl 
admitted,  on  the  one  hand  that  a  lunatic  is  incapable  of  pJI^'ti 
contracting  or  doing  other  acts  in  the  law  after  he  has  ■^^•7Vj . 
been  found  lunatic  by  inquisition  and  while  the  comnus-  lusatU)'*  ' 
sion  of  lunacy  is  in  force  {b) ;  and,  on  the  other  hand,  that  JJ^d*^*" 
a  lunatic  who  has  lucid  intervals  is  capable  of  contracting  interral 
during  those  intervals  (c).  ^     ' 

It  is  equally  settled  that  a  lunatic  or  his  estate  may  be  Liability 
liable  quasi  ex  contractu  for  necessaries  supplied  to  him  ^^^^^^^ 
in  good  faith  {d) ;  and  this  appUes  to  all  expenses  neces- 
sarily incurred  for  the  protection  of  his  person  or  estate, 

W  Hancock  v.  Peaiy,  L.  K.  1  P.  {e)  Uererfe/tca.;  Hallr.  Warren^ 

k  I).  335,  341.  The  statute  16  Geo.  9  Yes.  605,  cp.  Selby  v.  Jackion^  0 

2,  c.  30  is  rep.  bj  the  Stat.  Law  Beav.  192. 

Kevision  Act,  1873.  (rf)  BagBler  v.  Earlof  Porltmouthf 

{b)  B€V€rUy^9  ca.  4  Co.  Bep.  123  h;  6  B.  &  C.  170,  s.c.  moro  fully,  nom. 

Baoon,  Abr.   Idiots  and    Luna-  Baxter  y.  EarlT,,  7  D.  &  B.  614. 
tics,  (F.) 
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fiuoh  as  the  cost  of  the  prooeedings  in  lunacy  (e).  But  it  is 
doubtful  whether  a  person  who  supplies  neoessaiies  to  a 
lunatic  knowing  him  to  be  such  can  have  an  action  against 
the  lunatic  as  on  a  contract  '' implied  in  law"  (/).  A 
husband  is  liable  for  necessaries  supplied  to  his  wife  while 
he  is  lunatic ;  for  the  wife's  authority  to  pledge  his  credit 
for  necessaries  is  not  a  mere  agency,  but  springs  from  the 
relation  of  husband  and  wife  and  is  not  revoked  by  the 
husband's  insanity  {g).  In  the  same  way  drunkenness  or 
lunacy  would  be  no  answer  to  an  action  for  money  had  and 
received,  or  for  the  price  of  goods  furnished  to  a  drunken 
or  insane  man  and  kept  by  him  after  he  had  recovered  his 
reason :  in  this  last  case,  however,  his  conduct  in  keeping 
the  goods  would  be  evideiice  of  a  new  contract  to  pay  for 
them  (A). 

There  is  also  express  authority  (which  one  would  think 
hardly  necessary)  to  show  that  contracts  made  by  a  man 
of  sound  mind  who  afterwards  becomes  lunatic  are  not 
invalidated  by  the  lunacy  (t).  It  seems  that  an  agency  is 
determined  by  the  principal  becoming  insane,  except  as  to 
persons  who  deal  in  good  faith  with  the  agent  in  ignorance 
of  his  insanity  (k).  We  now  come  to  the  different  theories 
above  mentioned. 

History  of  1.  The  first  is  that  the  drunkenness  or  lunacy  of  the 
S^SSS  parly  is  no  ground  whatever  for  avoiding  the  contract, 
of  lunatic,  "Pot  "  as  for  a  drunkard  who  is  volunfariiM  dcBmofij  he  hath 
g^'e^.  (as  hath  been  said)  no  privilege  thereby,  but  what  hurt  or 
C'oke:  No  iU  socver  he  doth,  his  drunkenness  doth  aggravate  it." 
stultify  (Co.  litt.  247  a).  And  although  this  moral  reason  does 
himself.     j^Qt  Q^^  ^  Q^Q  Qi^QQ  Qf  lunacy,  yet  the  lunatic  is  equally 

bound,  for  ^'  no  man  of  full  age  shall  be  received  in  any 

(e)  Williams    y.    Wmtwarth,    6  L.  J.  Ex.  309. 

Beay.  825  ;  SUdman  ▼.  Bart,  Kaj,  (A)  Gore  y.  Gibwn,  13  H.  &  W. 

607.  623,  14  L.  J.  Ex.  151. 

(/)  Se  Weaver,  21  Gh.  D.  0.  A.  (•)  Otcen  v.Daviet,  I  Yes.  Sr.  82. 

at  pp.  619,  620.  [k)  See  Drew  y.  Ifunn  (0.  A.},  4 

Ql)  JSeadY.  Legardy  6  Ex.  636,  20  Q.  B.  D.  661. 
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plea  bj  the  law  to  disable  his  own  person,  but  the  heir 
may  well  disable  the  person  of  the  ancestor  for  his  own 
advantage  in  such  case."  (litt.  s.  405  (/) ;  Co.  litt.  2  b; 
Beverley^ $  ca.  4  Bep.  123  i,  where,  however,  it  is  said  that 
even  the  heir  or  executor  could  not  avoid  matter  of  record, 
and  another  idle  reason  is  given  for  the  general  rule,  viz.j 
that  the  party  when  he  recovers  his  memory  cannot 
remember  what  he  did  when  he  was  non  compos  mentis,) 
As  regards  drunkenness,  this  doctrine  is  on  the  face  of 
it  a  wholly  mistaken  application  of  a  principle  which  is 
properly  applicable  to  criminal  offences  and  merely 
wrongful  acts,  but  has  nothing  to  do  with  liabilities  ecc 
contractu.  As  regards  lunacy,  it  is  a  merely  frivolous 
technicality.  However  it  is  confidently  stated  as  law  by 
Coke ;  and  we  find  it  adopted  by  Lord  Tenterden  as  late 
as  1827,  though,  as  we  shall  immediately  see,  it  had  long 
before  that  time  been  exploded  by  other  judges  (m).  It 
seems  at  least  doubtful  whether  it  was  really  supported  by 
the  authorities  Coke  had  before  him.  At  any  rate  they 
were  conflicting,  and  Fitzherbert  (F.  N.  B.  202  d  )  was 
expressly  against  him,  considering  the  case  of  an  infant  as 
analogous.  Bracton,  following  the  civil  law  (n),  said : 
<<  Furiosus  autem  stipulari  non  potest  nee  aliquod  negotium 
agere,  quia  non  intelligit  quid  agit  ^'  (fol.  100  a,  cf.  165  b ; 
and  see  Fleta,  3,  3.  §§  8, 10).  But  it  is  unnecessary  to 
discuss  this  further. 

2.  The  next  theory  is  to  the  following  effect :  If  a  man  Fint 
is  so  drunk  or  so  insane  as  not  to  know  what  he  is  about,  ^^^"l 
he  cannot  have  that  consenting  mind  which  is  indispensable  Contract 
to  the  formation  of  a  contract,  and  lus  agreement  is  there-  I^iute 
fore  merely  void.    But  if  his  mind  is  only  so  confused  or  ^^' 

paoityi  or 

J  I)  Hie  text  of  Littleton  oonoems         (m)  Broton  ▼.  Jodr$ll^  3  0.  &P. 
J  the  rig^ht  of  entry  after  a  de*      30. 
eoent,  bat  Coke*a  comment  is  gene-  (»)  Inst.  3.  19,  8  ;  Gai.  3.  106. 

raly  uid  Beverley's  case  was  on  a      For  exposition  of  the  Roman  Law 
bond.  see  Savinij,  Syst.  3.  83 — 86 ;  and 

cp.  PotMer,  Obi.  }§  49—51. 
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voidable  weak  that  he  oannot  be  said  not  to  know  what  he  is  about, 
arooi^g  but  yet  is  incapable  of  fully  understanding  the  terms  and 
to  dpcma-  effect  of  his  contract,  and  if  this  is  known  to  the  other  party, 
then  he  may  indeed  contract,  but  the  contract  will  be 
Yoidable  at  his  option,  on  the  ground  of  the  other  party's 
fraud  in  taking  advantage  of  his  weakness,  though  such 
weakness  be  short  of  incapacity.  According  to  this  the 
first  class  of  cases  would  be  reckoned  with  others  in  which 
agreements  are  absolutely  void  for  want  of  real  consent  (as 
to  which  BeQposty  Ch.  VIII.)  and  the  second  would  come 
under  the  general  head  of  fraud. 

We  find  the  first  branch  of  this  opinion  decidedly  adopted 
in  common  law  practice  in  the  last  century  and  the  earlier 
part  of  this,  no  doubt  by  way  of  reaction  against  Coke's 
extravagant  dogmas.  Lunacy  was  held  admissible  as 
evidence  under  a  plea  of  nan  eat  factum,  ue.  as  shovnng  the 
lunatic's  act  to  be  wholly  void  (o) ;  and  the  like  was  said 
of  drunkenness  (p).  Lord  Ellenborough  distinctly  laid 
down  that  when  the  existence  of  an  agreement  between  the 
parties  was  in  issue,  it  was  completely  negatived  by  the 
intoxication  of  one  party  at  the  time  of  making  the  alleged 
agreement ;  and  this  was  approved  by  the  Court  of  "King's 
Bench  {q). 

The  same  view  is  to  be  found  in  the  modem  case  of  Cfore 
V.  Gibson  (r),  where  however  it  was  not  material  to  the 
decision,  as  the  drunkenness  of  the  defendant  and  the 
plaintiff's  knowledge  of  it  were  specially  pleaded.  And 
both  branches  of  the  doctrine  were  recognized  in  equity 
and  are  very  completely  stated  in  a  judgment  of  Sir  W. 
Qrant  («). 


(o)  Tatet  y.  Boen,  2  Str.  1104. 

(p)  Buller,  N.  P.  172. 

Iq)  PiitY.  Smith, 3  Camp.  33.  We 
must  sot  forget  the  tendency  of  the 
Courts  in  the  last  century  and  the 
early  part  of  this  to  enlarge  as  much 
as  possible  the  scope  of  the  * '  general 
issue." 

(r)*13  M.  &  W.  623, 14  L.  J.  Ex. 
151. 


(«)  Cooke  y.  Clayxcorthy  S  Yes.  12, 
15.  The  references  to  earlier  cases 
are  purposely  omitted.  He  also 
said  that  a  Court  of  Equity  ought 
not  to  assist  a  person  "who  has 
obtained  an  agroementfrom  another 
in  a  state  of  intoxication  ;  but  this 
is  a  mere  dictum,  and  if  it  means 
that  intoxication  not  such  as  to 
prevent  the  party  from  understand* 
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"  I  think  a  Court  of  Equity  ought  not  to  assist  a  person  to  get  zid  of 
any  agreement  or  deed  merely  npon  the  ground  of  his  having  beoi  intoxi- 
cated at  the  time :  I  say  merely  upon  that  ground ;  asif  there  was  .  . 
any  unfair  advantage  made  of  his  situation  or  .  .  any  oontrivance  or 
management  to  draw  him  into  drink,  he  might  be  a  proper  object  of 
relief  in  a  Court  of  Equity.  As  to  that  extreme  state  of  intoxication  that 
deprives  a  man  of  his  reason,  I  apprehend  that  even  at  law  it  would 
invalidate  a  deed  obtained  from  him  while  in  that  condition." 

This  doctrine  is  quite  intelligible,  and  in  principle  there  Justifiable 
is  nothing  to  be  said  against  it.    But  the  distinction  between  ^^  ^^ 
inability  to  understand  so  much  as  the  nature  of  a  trans*  conve- 
aotion  (which  would  make  it  wholly  void)  and  inability  to 
form  a  free  and  rational  judgment  of  its  effect  (which  if 
known  to  the  other  party  would  make  it  only  voidable)  is 
too  fine  and  doubtful  to  be  convenient  in  practice.    The 
confusion  of  mind  generally  produced  by  drunkenness  is 
exquisitely  described  by  Chaucer  in  the  Knight's  Tale : 

'^  A  dronke  man  wot  well  he  hath  an  hous, 

But  he  not  [t .&.,  ne  wot]  which  the  righte  way  is  thider." 

Whether  in  any  particular  case  a  state  of  consciousness  of 
this  kind  does  or  does  not  amount  to  absolute  deprivation 
of  a  consenting  mind  for  the  purposes  of  contract  is  a 
question  which  it  would  be  probably  impracticable,  and 
certainly  imdesirable,  for  a  court  of  justice  to  enter  upon. 
The  same  considerations  apply  with  almost  or  quite  the 
same  force  to  the  capacity  of  a  lunatic. 

The  reason  why  this  inconvenience  so  long  escaped  notice 
appears  to  be  that  in  the  greater  number  of  cases  it  is  not 
necessary  to  decide  whether  the  agreement  was  originally 
void  or  only  voidable. 

3.  The  third  opinion,  which  has  now  prevailed,  is  that  Present 
the  contract  of  a  lunatic  or  drunken  man  who  by  reason  of  o^^ict 
lunacy  or  drunkenness  is  not  capable  of  understanding  its  voidable  if 

ing  the  effect  of  his  contract  is  of  &  G.  Ex.  686 ;  Shaw  v.  Thaekray^ 

itself  a  sufficient  ground  for  re-  1  Sm.  &  O,  637  (but  with  some 

fusing  spedfio  performance,  it  is  hesitatioDi  on  the  ground  that  the 

distinctly   oontiadicted    by    later  real  defendant  was  not  the  vendor 

dedsionB.    Light/oot  v.  Heron,  3  Y.  but  a  subsequent  purchaser). 
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the 

lunacy, 

&c., 

known  to 

other 

party. 

Molton  V. 
Camroox. 


terms  or  forming  .a  rational  judgment  of  its  efiect  on  bis 
interests  is  not  void  but  only  voidable  at  bis  option :  and 
tbis  only  if  bis  state  is  known  to  tbe  otber  party. 

Tbe  prindple  was  established  by  tbe  judgment  of  tbe 
Exobequer  Cbamber  in  Molton  y.  Camroux{t).  Tbe  action 
was  brougbt  by  administrators  to  recover  tbe  money  paid 
by  tbe  intestate  to  an  assurance  and  annuity  society  as  tbe 
price  of  two  annuities  determinable  witb  bis  life.  Tbe 
intestate  was  of  imsound  mind  at  tiie  date  of  tbe  purobase, 
but  tbe  transactions  were  fair  and  in  tbe  ordinary  course 
of  business,  and  bis  insanity  was  not  known  to  tbe  society. 
It  was  beld  tbat  tbe  money  could  not  be  recovered ;  tbe 
rule  being  laid  down  in  tbe  Exobequer  Cbamber  in  tbese 
terms :  "  Tbe  modem  cases  sbow  tbat  wben  tbat  state  of 
xoind  [lunacy  or  drunkenness,  even  if  sucb  as  to  prevent 
a  man  from  knowing  wbat  be  is  about]  was  unknown  to 
tbe  otber  contracting  party,  and  no  advantage  was  taken 
of  tbe  limatic  [or  drunken  man],  tbe  defence  cannot  pre- 
vail, especially  wbere  tbe  contract  is  not  merely  executory 
but  executed  in  tbe  wbole  or  in  part,  and  tbe  parties  can- 
not be  restored  altogetber  to  tbeir  original  positions." 

Tbe  context  sbows  tbat  tbe  statement  was  considered 
equally  applicable  to  lunacy  and  drunkenness,  and  tbe  law 
tbus  stated  involves  tbougb  it  does  not  expressly  enounce 
tbe  proposition  tbat  tbe  contract  of  a  lunatic  or  drunken 
man  is  not  void  but  at  most  voidable.  Tbe  general  rules 
as  to  tbeVescission  of  a  voidable  contract  are  tben  applicable, 
and  among  otbers  tbe  rule  tbat  it  must  be  rescinded,  if  at 
all,  before  it  bas  been  executed,  so  tbat  tbe  former  state  of 
things  cannot  be  restored :  wbicb  is  tbe  point  actually 
decided.  Tbe  decision  itself  bas  been  fully  accepted  and 
acted  on  (t«),  tbougb  tbe  merely  volimtary  acts  of  a  lunatic, 


(0  2  Ex.  487, 4  Ex.  17 ;  18  L.  J. 
Ex.  68,  366.  The  same  principle 
had  long  before  been  acted  upon 
in  equi^,  bat  without  deciding 
whether  tiiere  was  a  contract  at 
law :  Niea  y.  MorUy,  9  Yes.  478. 


(ii)  Betwan  t.  IPJhnneU,  9  Ex. 
309 ;  23  L.  J.  Ex.  94 ;  JPHee  y. 
Berringion,  8  Mac.  &  G.  486,  495, 
revg.  B.C.  7  Ha.  394 ;  Mliot  y,  Ince. 
7  D.  M.  G.  476,  488. 
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e.g. J  a  Yoluntary  disentailing  deed  (a  class  of  acts  with 
whicli  we  are  not  here  concerned)  remain  invalid  {x).   The  Develop- 

I 

Camnmx  was  given  in  Matthews  v.  Baxter  {y).    The  decla-  ^^l 


ment  oi 


complete  judicial  interpretation  of  the  result  of  Molton  v.  the  doc 


,.  ••!_         -Lj         L       L  •  L  ^  LI  Matthews 

ration  was  for  breach  of  contract  in  not  completing  a  pur-  i^.  Baxter, 
chase :  plea,  that  at  the  time  of  making  the  alleged  con- 
tract the  defendant  was  so  drunk  as  to  be  incapable  of 
transacting  business  or  knowing  what  he  was  about,  as  the 
plaintLGP  well  knew :  replication,  that  after  the  defendant 
became  sober  and  able  to  transact  business  he  ratified  and 
confirmed  the  contract.  As  a  merely  void  agreement  can- 
not be  ratified,  this  neatly  raised  the  question  whether  the 
contract  were  void  or  only  voidable :  the  Court  held  unani- 
mously (one  member  of  it  expressly  on  the  authority  of 
Molton  V.  Camroux)  that  it  was  only  voidable,  and  the 
replication  therefore  good. 

The  special  doctrine  of  our  Courts  with  regard  to  part- 
nership (which  is  a  continuing  contract)  is  quite  in  ac- 
cordance with  this :  it  has  long  been  established  that  the 
insanity  of  a  partner  does  not  of  itself  operate  as  a  disso- 
lution of  the  partnership,  but  is  only  a  ground  for  dissolu- 
tion by  the  Court  (2). 

The  law  may  be  said  then  on  the  whole  to  be  now  statement 
settled  to  the  following  effect :  A  contract  made  by  a  ^^w^^ " 
person  who  is  drunk  or  of  unsound  mind  so  as  to  be  in-  settled. 
capable  of  understanding  its  effect  is  voidable  at  that 
person's  option,  unless  the  other  contracting  party  did  not 
believe  and  had  not  reasonable  cause  to  believe  that  he 
was  drunk  or  of  unsound  mind. 

It  is  to  be  noted  that  the  existence  of  partial  delusions  Partial 
does  not  necessarily  amount  to  insanity  for  the  purposes  of  ^^u^ 
this  rule.    The  judge  or  jury,  as  the  case  may  be,  must  We  with 
in  every  case  consider  the  practical  question  whether  the  SJ^n- 

tracting. 

(x)  Ettiot  T.  Ince,  sup.  {z)  Undler,  1.  224. 

(jf)  L.  B.  8  Ex.  132  (1873). 
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Act. 


party  was  moompetent  to  manage  his  own  affairs  in  the 
matter  in  hand  {a). 

The  Indian  Contract  Act  treats  these  oases  somewhat 
differently,  making  the  agreement  void  (s.  12) : 

"  A  peiBon  ifl  said  to  be  of  Bonnd  mind  for  the  pnrpoae  of  making 
a  contract  if,  at  the  time  when  he  makes  it,  he  is  capable  of  nnder- 
standing  it,  and  of  forming  a  rational  judgment  as  to  its  effect  upon 

his  interests. 

A  person  who  is  usually  of  unsound  mind,  but  oooamonally  of  sound 
mind,  may  make  a  contract  when  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occasionally  of  unsound 
mind,  may  not  make  a  contract  when  he  is  of  unsound  mind. 

IlluatraHtmi. 

(a)  A  patient  in  a  lunatic  asylum,  who  is  at  intenrals  of  sound  mind, 
may  contract  during  those  intervals. 

(b)  A  sane  man  who  is  delirious  from  fever,  or  who  is  so  drunk  that 
he  cannot  understand  the  terms  of  a  contract  or  form  a  rational  judgment 
as  to  its  effect  on  his  interests,  cannot  contract  whilst  such  deliritun  or 
drunkenness  lasts." 

This  however  must  be  read  in  connexion  with  s.  65 : — 

'<  When  an  agreement  is  discovered  to  be  void,  or  when  a  contract 
becomes  void,  any  person  who  has  received  any  advantage  under  such 
agreement  or  contract  is  boimd  to  restore  it  or  to  make  compensation  for 
it  to  the  person  from  whom  he  received  it.** 

The  possibility  of  hardship  to  persons  who  have  dealt  in 
good  faith  with  a  lunatic  who  was  apparently  sane  is^  it 
would  seem,  disregarded  by  the  Indian  Act  as  being  in 
practice  exceedingly  small:  and  the  liability  of  a  lunatic  to 
pay  for  necessaries  is  laid  down  in  the  chapter  "  Of  certain 
Belations  resembling  those  created  by  Contract/'  s.  68. 


rV.  Convicts,  btc. 

Disability      At  common  law  convicted  felons  (as  also  outlaws)  could 
not  sue,  but  remained  liable  to  be  sued,  on  contracts  made 


of  con 
victs. 


(a)  Jenkins  v.  Moiria  (0.  A.),  14      Bramwell,  L.  J.  in  Drew  v.  ifwwi. 
Oh.  D.  674  ;  compare  remark  of      4  Q.  B.  D.  at  p.  669. 
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by  them  during  outlawry  or  conviction  (6).  Since  the 
Act  to  abolish  forfeitures  for  treason  and  felony,  convicts 
are  incapable  of  suing  or  making  any  contract,  except 
while  they  are  lawfully  at  large  under  any  licence  (c). 

Alien  enemies,  as  we  have  seen  above,  are  disabled  from  Alien 
suing  in  an  English  Court,  but  not  from  binding  them- 
selves by  contract  during  war  between  their  country  and 
England,  nor  from  enforcing  such  a  contract  after  the  war 
has  ceased  ((Q,  unless  meanwhile  the  right  of  action  has 
been  barred  by  the  Statute  of  Limitation. 

We  now  come  to  the  extensions  by  special  institutions  Eztensioii 
of  the  ordinary  power  of  making  contracts.  And  first  of  °  l^^^^- 
agency; 

1.  Agency. 

We  have  not  here  to  do  with  the  relations  created  Agency, 
between  principal  and  agent  by  agency  regarded  as  a 
species  of  contract,  but  only  with  the  manner  in  which 
rights  and  duties  accrue  to  the  principal  through  the 
dealings  of  the  agent.  We  must  also  distinguish  cases 
of  real  agency  from  those  where  the  agency  is  apparent 
only,  and  we  shall  further  notice,  for  the  sake  of  com- 
pleteness, the  position  of  the  true  or  apparent  agent  as 
regards  third  persons. 

A  person  who  contracts  or  professes  to  contract  on 
behalf  of  a  principal  may  be  in  any  one  of  the  following 
positions : 

1.  Agent  having  authority  (whether  at  the  time  or  by 
subsequent  ratification)  to  bind  his  principal. 

(A)  known  to  be  an  agent 

(a)  for  a  principal  named ; 
(/3)  for  a  principal  not  named. 

(B)  not  known  to  be  an  agent  (e). 


t 


!b)  Dioey  on  Parties,  4.  anUf  p.  81. 
e)  33  &  34  Vict.  o.  23,  88.  8,  30.  (e)  Since  the  cases  of  CMder  r. 

(d)  Be  Wahl  y.  Braun$^  1  H.  &  Jhbell,  Fleet r.Murton,takdMuichm» 

N.  178,  25  L.  J.  Ex.  343 :  note  (&),  ton  y.  Ttttham  (see  following  notes), 
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2.  Holding  himself  out  as  agent,  but  not  having  autho- 
rity to  bind  his  principal. 

(A)  where  a  principal  is  named 

(a)  who  might  be  bound,  but  does  not  in  fact 

authorize  or  ratify  the  contract ; 
(fi)  who  in  law  cannot  be  boimd. 

(B)  where  the  alleged  principal  is  not  named. 

Authority  1.  We  shall  not  here  dwell  on  the  creation  or  determi- 
ito  oonsti-  nation  of  an  agent's  authority.  As  a  rule  an  agent  may 
t^wij^^  ^  appointed  without  any  special  formality ;  though  an 
tion.  agent  to  execute  a  deed  must  himself  be  appointed  by 
deed,  and  in  certain  cases  the  appointment  is  required  by 
the  Statute  of  Frauds  to  be  in  writing.  Eevocation  of 
an  agent's  authority  takes  place  either  by  the  principal's 
actual  withdrawal  of  his  will  to  be  represented  by  the 
agent  (which  may  be  known  either  by  express  declaration 
or  by  conduct  manifesting  the  same  intention)  or  by  his 
dying  or  ceasing  to  be  aui  iuris^  and  thus  becoming 
incapable  of  continuing  it  (/).  In  these  last  cases  the 
authority  is  said  to  be  reyoked  by  the  act  of  the  law. 
*^  The  termination  of  the  authority  of  an  agent  does  not, 
80  far  as  regards  the  agent,  take  effect  before  it  becomes 
known  to  him,  or,  so  far  as  regards  third  persons,  before  it 
becomes  known  to  them  "  {g).  It  is  held  in  England,  but 
anomalously,  that  this  rule  does  not  apply  to  revocation 
by  the  death  of  the  principal  (A).  It  does  apply  in  the 
case  of  the  principal  becoming  insane,  and  it  may  perhaps 
yet  be  decided  that  in  the  case  of  death  the  principal's 
estate  is  liable  to  the  other  party  for  the  actual  loss 
incurred  by  the  principal's  representation — ^which,  as  re- 
it  may  perhaps  be  considered  that  {g)  I.  C.  A.  208,  cp.  Story  on 
the  true  leading  distinction  is  Agency,  §  470 ;  Trueman  t.  Loder^ 
whether  the  agent  is  known  to  be  11  A.  &  E.  689. 
an  agent  ornot,  rather  than  whether  (A)  Blades  t.  JV«f,  9  B.  ft  G.  167. 
the  principal  is  named  or  not.  Contra,  I.  G.  A.  s.  208  (Illast.  r.), 
(/)  On  the  whole  sabjeot  see  at  Gode  Na^.  2008, 2009,  and  Gtennan 
lai^  Stoiy  on  Agency,  §H7^>  b^-      Gommercial  Gode,  s.  64 ;  and  see 

Kent,  Gomm.  2.  646. 
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gaids  liiin,  was  a  oontlntdiig  one  at  the  date  of  the 
oontraot — ^that  the  agent  was  authorized  (t). 

In  all  oases  where  there  is  an  authorized  agent  dealing  !•  Agent 
on  behalf  of  a  real  principal,  the  intention  of  the  parties  j^  mul 
determines  whether  the  agent,  or  the  principal,  or  both,  ^P^ 
are  to  be  liable  on  the  oontraot  and  entitled  to  enf  oroe  it. 
The  question  is  to  whom  credit  was  reallj  given  (Ar).    And 
the  general  rules  laid  down  on  the  subject  furnish  only 
provisional  answers,  which  may  be  displaced  (subject  to 
the  rules  as  to  admissibility  of  evidence)  by  proof  of  a 
contrary  intention. 

A.  When  the  agent  is  known  to  be  an  agent,  a  contract  A.  Known 
IB  made,  and  knowingly  made,  by  the  other  party  with  the  agentT* 
principal,  on  which  the  principal  is  the  proper  person  to  coquet 
sue  and  be  sued.  dpai  ab 

initio, 
«.  Prin- 

And  when  the  principal  is  named  at  the  time,  then  dpal 

there  is  prima  facie  no  contract  with  the  agent :   but  J^t 

when  the  principal  is  not  named,  then  prima  facie  the  ^*?*^ 

agent,  though  known  to  be  an  agent,  does  bind  himself  notoon- 

personally,  the  other  party  not  being  presumed  to  give  ^^^ 

credit  exclusively  to  an  unknown  principal  (/)•  ^T  Princi- 

pal not 

named: 

But  when  the  agent  would  not  prima  facie  be  a  con-  »fi^<^ 
tracting  party  in  person  he  may  become  so  in  various  facie  docs 
ways.    Thus  he  is  personally  liable  if  he  expressly  under-  ?^^J^n 

Evidenco 

(t)  Drew  T.  Ntmn  (0.  A.),  6  Q.  B.  ployer's  own:  and  tluB  oren thongh  ^  ^'°^" 

B.  661 :  see  per  Bi^,  L. J.  at  p.  the  knowledge  was  not  aoqmred  in  r^^., 

668.  the  oonrae  of  the  particular  employ-  "^t^^uon 

(Jt)  Stoiy  on  Agency,  §{  279,  aqq.  ment :  Dresser  t.  Ifoneood,  Ex.  Qi.,   ^•^ 

288.     Th<mson  y.  Davenport,  in  2  17  G.  B.  K.  S.  466,  34  L.  J.  G.  P. 

Sm.  L.  G. ;  CaUer  t.  Dobell,  L.  B.  48,  revg.  b.  c.  14  G.  B.  N.  S.  674, 

6  G.  P.  486.  32  L.  J.  G.  P.  201.    The  Indian 

(^  But  one  who  deals  with  an  Gontract  Acthas  foUowed  the  view 

agent  Imown  to  be  sach  cannot  set  of  the  G.  P.  in  preference  to  that  of 

on  against  the  principal's  daim  a  the  Ex.  Gh.    See  s.  229.    Andper- 

debt  due  to  him  from  the  agent.   If  hapt  the  question  may  desenre  to  be 

he  has  employed  an  agent  on  his  reconsidered  if  it  oyer  comes  before 

own  nart,  wat  agent's  Imowledge  is  a  oonrt  of  last  resort, 
for  tttis  purpose  treated  as  the  em- 

P.  H 
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takes  to  be  so  (m) :  suoh  an  undertaking  may  be  inferred 
from  the  general  constraotion  of  a  contract  in  writing, 
and  is  always  inferred  when  the  agent  contracts  in  his 
own  name  without  qualifloation  (n),  though  the  principal 
is  not  the  less  also  liable,  whether  named  at  the  time  or 
not  (o),  or  if  he  himself  has  an  interest  in  the  subject- 
matter  of  the  contract,  as  in  the  case  of  an  auctioneer  (p). 
And  when  the  agent  is  dealing  in  goods  for  a  merchant 
resident  abroad,  it  is  held  on  the  grotmd  of  mercantile 
usage  and  convenience  that  without  evidence  of  express 
authority  to  that  effect  the  commission  agent  cannot 
pledge  his  foreign  constituent's  credit,  and  therefore  con- 
Teolmioal  tracts  in  person  (q).  When  a  deed  is  executed  by  an 
deed  of  agent  as  such  but  purports  to  be  the  deed  of  the  agent 
»firent.  ajid  not  of  tiie  principal,  then  the  principal  cannot  sue  or 
be  sued  upon  it  at  law,  by  reason  of  the  technical  rule  that 
those  persons  only  can  sue  or  be  sued  upon  an  indenture 
who  are  named  or  described  in  it  as  parties  (r).  And  it 
is  also  held  that  a  party  who  takes  a  deed  under  seal  from 
an  agent  in  the  agent's  own  name  elects  to  charge  the 
agent  alone  (s).  A  similar  rule  has  been  supposed  to  exist 
as  to  negotiable  instruments :  but  modem  decisions  seem 


(m)  Story  on  Agenoji  {  269. 
Smith,  Mere.  Law,  158. 

(n)  See  Fairlie  t.  JFWiton,  L.  R. 
5  Kx.  169,  Paice  v.  Walker,  ib,  173. 
The  latter  case,  however,  g^oes  too 
far ;  8ee  note  t»,  next  page. 

(o)  Higgint  v.  Senior,  8  M.  &  W. 
834 :  the  law  there  laid  down  goes 
to  superadd  the  liability  of  the 
agent,  not  to  take  away  that  of  the 
piinoipal,  Colder  v.  JDobell,  L.  B.  6 
C.  P.  486.  As  to  when  directors  of 
companies  are  personally-  liable  on 
documents  sigfned  by  them,  see 
Lindley,  1.  346—352,  and  in  addi- 
tion to  authorities  there  collected, 
DutUm  ▼.  Marsh,  L.  B.  6  Q.B.  361. 

(p)  2  Sm.  L.  G.  399.  As  to  an 
auctioneer's  personal  liability  for 
non-delivery  to  a  purchaser  of  goods 
bought  at  the  auction,  Woolfe  v. 
Home,  2  Q.  B.  D.  355. 


{q)  Armttrong  v.  Stokes,  L.  B.  7  Q. 
B.  598,  605.  Ace.  Elbinger  Aeiien- 
Oesellsehaft  v.  Claye,  L.  B.  8  Q.  B. 
313,  showing  that  the  foreign  prin- 
cipal cannot  sue  on  the  contract : 
Button  V.  Bulloeh,  ib,  331,  affirmed 
in  Ex.  Ch.  9  Q.  B.  572,  that  he 
cannot  be  sued :  New  Zealand  Land 
Co,  V.  Wateon,  7  Q.  B.  D.  374.  In 
Maspons  y  Hermano  v.  Mildred,  9 
Q.  B.  D.  530,  the  Court  of  Appieal 
refused  to  extend  this  doctrine  to  a 
case  where  the  oommission  agent  as 
weU  as  the  principal  was  foreign; 
the  decision  was  affirmed  in  H.  li., 
8  App.  Ga.  874,  but  this  point  not 
discussed. 

(r)  Lord  Southampton  v.  Broum^ 
6  B.  &  G.  718 ;  Beckham  v.  Drake^ 
9M.  &W.  atp.  95. 

(t)  FiekeHngU  claim,  6  Gh.  525. 
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to  show  that  when  an  agent  is  in  a  position  to  accept  bills 
BO  as  to  bind  his  principal,  the  principal  is  liable  though 
the  agent  signs  not  in  the  principal's  name  but  in  his  ottUi 
or,  it  would  appear,  in  any  other  name.  It  is  the  same  as 
if  the  principal  had  signed  a  wrong  name  with  his  own 
hand  (t). 


Again,  an  agent  who  would  otherwise  be  liable  on  the  Eyidenoe 
contract  made  by  him  may  exempt  himself  from  liability  ^^' 
by  contracting  in  such  a  form  as  makes  it  appear  on  the  intention 
face  of  the  contract  that  he  is  contracting  as  agent  only  ^^^' 
and  not  for  himself  as  principal  (u) :  but  even  then  he 
may  be  treated  as  a  contracting  party  and  personally 
bound  as  well  as  his  principal  by  the  custom  of  the 
particular  trade  in  which  he  is  dealing  {x).    Or  he  may 
limit  his  liability  by  special  stipulations,  e.g.  when  a 
charter-party  is  executed  by  an  agent  for  an  unnamed 
freighter,  and  the  agent's  signature  is  unqualified,  but 
the  charter-party  contains  a  clause  providing  that  the 
agent's  responsibility  shall  cease  as  soon  as  the  cargo  is 
shipped  (y). 

It  is  also  a  rule  that  an  agent  for  a  gOTcmment  is  not 
personally  a  party  to  a  contract  made  by  him  on  behalf  of 
such  government  by  reason  merely  of  having  made  the 


(0  Zindui  y.  BradweU,  6  G.  B. 
683,  17  L.  J.  C.  P.  123.  Op.  Ed- 
mundt  y.  Bmhelly  L.  R.  1  Q.  B.  97. 

(tf)  Words  in  the  body  of  a  dooa- 
ment  yrhich  amount  to  a  personal 
contract  by  the  agent  are  not  de- 
priyed  of  their  effect  by  a  qualified 
signature:  Lmnard  y.  SoSinson,  6 
E.  &  B.  125,  24  L.  J.  Q.  B.  276; 
Hwteheson  y.  Eaton^  C.  A.,  13  Q.  B. 
D.  861 ,  see  per  Brett  M.  R.  at  p.  865 ; 
and  the  doKription  of  him  as  agent 
in  the  body  of  the  document  may 
under  special  circumstances  not  be 
enough  to  make  him  safe,  Faiu  y. 
Walker,  L.  R.  6  Ex.  173 ;  see  the 
remarks  on  that  case  in  Oadd  y. 
HoughUm  (0.  A.)  1  Ex.  D.  357, 
which  dedaes  that  a  contract  *'  on 


account  of  '*  a  named  principal  con- 
olusiyely  discharges  the  agent. 
Faiee  y.  Walker  is  nearly  but  not 
quite  oyerruled :  see  Kough  y.  Jfan- 
tanoB,  4  Ex.  B.  104. 

(x)  Humfrey  y.  Dale,  7  E.  &  B. 
266,  E.  B.  &  E.  1004,  26  L.  J.  Q. 
B.  137 ;  Fleet  y.  Murton,  L.  R.  7 
Q.  B.  126,  129;  ffutehinson  y. 
Tatham,  L.  R.  8  C.  P.  482.  On 
the  general  question  of  the  con- 
struction of  contracts  made  l^ 
brokers  for  their  principals  see 
Southwell  y.  Botcditeh  (0.  A.)  1  0. 
P.  D.  374. 

(y)  Offleibu  y.  Tgleeiae,  E.  B.  & 
E.  930,  27  L.  J.  Q.  B.  366  ;  Carry, 
Jackeon^  7  Ex.  382. 
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contract  in  his  own  name  (2).  In  some  casea  the  agent, 
though  prima  fade  not  a  party  to  the  contract  as  agent, 
can  yet  sue  or  be  sued  as  principal  on  a  contract  which  he 
has  made  as  agent.  These  will  be  mentioned  nnder 
another  head  of  this  subject  {a). 

Where  an  undertaking  is  given  in  general  terms,  no 
promisee  being  named,  to  a  person  who  obyiously  cannot 
be  a  principal  in  the  matter,  it  may  be  inferred  as  a  fact 
from  the  circumstances  that  some  other  person  interested 
is  the  real  unnamed  principal,  and  that  person  may  re- 
coyer  on  the  contract  (&). 

B.  Agent  B.  When  a  party  contracts  with  an  agent  whom  he  does 
to  be  an  i^ot  know  to  be  an  agent,  the  undisclosed  principal  is 
•g^Vjj  generally  bound  by  the  contract  and  entitled  to  enforce  it, 
there  is  a  as  Well  as  the  agent  with  whom  the  contract  is  made  in 
^^^    the  first  instance  (c). 

^ii^^'  But  the  limitations  of  this  rule  are  important.    In  the 

prinoipal.  first  place,  it  does  not  apply  where  an  agent  for  an 
Excep.  undisclosed  principal  contracts  in  such  terms  as  import 
that  he  is  the  real  and  only  principal.  There  the  principal 
cannot  afterwards  sue  on  the  contract  (d).  Much  less,  of 
course,  could  he  do  so  if  the  nature  of  the  contract  itself 
(for  instance,  partnership)  were  inconsistent  with  a  prin- 
cipal unknown  at  the  time  taking  the  place  of  the  apparent 
contracting  party.  Likewise,  "  if  the  principal  represents 
the  agent  as  principal  he  is  bound  by  that  representation. 
So  if  he  stands  by  and  allows  a  third  person  innocently  to 
treat  with  the  agent  as  principal  he  cannot  afterwards 
turn  round  and  sue  him  in  his  own  name"  (e). 

(z)  Mach^ath  y,  Haldimandj  IT.  under  seal)  and  signed  bj  the  agent 

B.  172,  op.  1^.  674;  OidUy  v.  Lord  in  hia  own  name:  Beekhamv,  Drake, 

FalmertUm,  3  Bro.  &  Bing.  276  ;  9  M.  &  W.  at  p.  91. 

Story  on  Agenoj,  {  302,  eqq.  (rf)  Humble  v.  Hunter ^  12  Q.  B. 

(a)  Infra,  pp.  106,  108.  310,  17  L.  J.  Q.  B.  350. 

(b)  Weidner  v.  Eoggett,  1  C.  P.  U)  Ferrand   ▼.  Biechofftheim,   4 
D.  633.  0.  B.  N.  S.  710,  716,  27  L.  J.  C. 

(e)  The  role  ia  not  excluded  by      P.  302. 
the  contract  being  in  writing  (not 
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Again,  in  the  oases  to  which  the  rule  does  applj,  the  Limita- 
rights  of  both  the  undisclosed  principal  and  the  other  con-  thenUe 
tracting  party  are  qualified  as  follows :  ^^^  i* 

The  principal  "  must  take  the  contract  subject  to  all  Ab  to  ' 
equities  in  the  same  way  as  if  the  agent  were  the  sole  pj§^^J2 
principal"  (/).  Accordingly  if  the  principal  sues  on  the 
contract  the  other  party  may  avail  himself  of  any  defence 
which  would  have  been  good  against  the  agent  (g) :  thus 
a  purchaser  of  goods  through  a  factor  may  set  off  a  claim 
against  the  factor  in  an  action  by  the  factor's  principal  for 
the  price  of  the  goods  {h).  *' Where  a  contract  is  made 
by  an  agent  for  an  undisclosed  principal,  the  principal 
may  enforce  performance  of  it,  subject  to  this  qualification, 
that  the  person  who  deals  with  the  agent  shall  he  put  in 
the  same  position  as  if  he  had  been  dealing  with  the  real 
principal^  and  consequently  he  is  to  have  the  same  right 
of  set-off  which  he  would  have  had  against  the  agent "  (t). 
And  his  claim  to  be  allowed  such  set-off  is  not  effectually 
met  by  the  reply  that  when  he  dealt  with  the  agent  he 
had  the  means  of  knowing  that  he  was  only  an  agent. 
The  existence  of  means  of  knowledge  is  not  material 
except  as  evidence  of  actual  knowledge  {k). 

It  has  been  said  that  conversely  the  right  of  the  other  As  io 
contracting  party  to  hold  the  principal  liable  is  subject  to  ^^  ^^^ 

party. 

(/)  Story  on  Agency,  §  420  ;  per  tnally  authorized  by  hia  principal 

Parke,  B.  Beekham  t.  Ihrakt,  9  M.  to  seU  in  his  own  name  without 

&  W.  at  p.  98.  disclosing  the  agency :   £x  parte 

(y)  H  tbe  agent  sues  in  his  own  Dixon,   4  Gh.  D.  133 ;  nor  what 

name  the  other  party  cannot  set  off  restrictions  may,  as  between  him- 

a  debt  due  from  the  ]^rincipal  whom  self  and  the  principal,  be  imposed 

he  has  in  the  meantime  discovered,  on  him  as  to  the  price  he  is  to  seU 

there  being  no  mutual  debt  within  at :  Steven*  v.  BUUTj  G.  A.,  25  Ch. 

the  statute  of   set-off :   Isberg  y.  D.  31. 

Bowden,   8  Ex.  852.     Under  the  (t)   Per  Willes,  J.  Dresser  y.  Nor- 

Judicature  Acts,  however,  he  can  wwxty  14  0.  B.  N.  S.  574,  589,  32 

make  the  principal  a  party  to  the  L.  J.  C.  P.  201.  205.    The  reversal 

action  by  counter-claim  and  have  of  this  case  in  the  Ex.  Ch.*17,0.  B. 

the  whole  matter  disposed  of .  K.  S.  466,  34  L.  J.  0.  P.  48,  does 

(A)  Babone  v.  Williams,  7  T.  R.  not  affect  this  statement  of  the 

360,  n. ;  Sims  v.  Bond,  5  B.  &  Ad.  general  law. 

893.    Per  Cur.,  Isberg  v.  Botpden,  (k)  Barries  v.  Imperial  Ottoman 

8  Ex.  at  p.  859.  It  does  not  matter  Bank,  L.  B.  9  G.  P.  38. 
whether  the  factor  ia  or  is  not  ac- 
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the  qualification  that  the  state  of  the  account  between 
the  principal  and  the  agent  must  not  be  altered  to  the 
prejudice  of  the  principal.  But  this  doctrine  has  been 
disapproved  by  the  Court  of  Appeal  as  going  too  far.  The 
principal  is  discharged  as  against  the  other  party  bypayment 
to  his  own  agent  only  if  that  party  has  by  his  conduct  led 
the  principal  to  believe  that  he  has  settled  with  the  agent, 
or,  perhaps,  if  the  principal  has  in  good  faith  paid  the 
agent  at  a  time  when  the  other  party  still  gave  credit  to 
the  agent  alone,  and  would  naturally,  from  some  peculiar 
character  of  the  business  or  otherwise,  be  supposed  by  the 
principal  to  do  so  (/). 

Again,  the  other  party  may  choose  to  give  credit  to  the 
agent  exclusively  after  discovering  the  principal,  and  in 
that  case  he  cannot  afterwards  hold  the  principal  liable ; 
and  statements  or  conduct  of  the  party  which  lead  the 
principal  to  believe  that  the  agent  only  will  be  held  liable, 
and  on  the  faith  of  which  the  principal  acts,  will  have  the 
same  result  (m).  And  though  the  party  may  elect  to  sue 
the  principal,  yet  he  must  make  such  election  within  a 
reasonable  time  after  discovering  h\m  (n).  When  it  is 
8€ud  that  he  has  a  right  of  election,  this  means  that  he 
may  sue  either  the  principal  or  the  agent,  or  may  com- 
mence proceedings  against  both,  but  may  only  sue  one  of 
them  to  judgment ;  and  a  judgment  obtained  against  one, 
though  imsatisfied,  is  a  bar  to  an  action  against  the  other. 
It  was  decided  in  Priestly  v.  Femie  (o)  that  such  is  the 
rule  as  to  principal  and  agent  in  general,  and  that  there  is 
no  exception  in  the  case  of  a  shipowner  and  freighter, 
which  was  the  case  before  the  Court. 


(/)  Irvine  v.  Watson  (C.  A.),  6 
Q.  B.  D.  414,  which  seems  on  this 
point  to  reduce  the  authority  of 
Armttrong  v.  Stokes,  L.  R.  7  Q.  B. 
698,  to  that  of  a  decision  on  pecu- 
liar facts. 

(m)  Story  on  Agency,  §§  279, 
288,  291  ;  Morafall  v.  Fauntleroy, 
10  B.  &  C.  765 ;  bat  the  principal 


is  not  discharged  unless  he  has  ac- 
tually dealt  with  the  agent  on  the 
faith  of  the  other  party's  conduct 
so  as  to  change  his  position :  Wyatt 
V.  Sertford,  3  East,  147. 

(»)  Smethurst  y.  Mitchell,  1  E.  & 
E.  622,  28  L.  J.  Q.  B.  241. 

(o)  8  H.  &  0.  977,  983,  34  L.  J. 
Ex.  173 ;  cp.  L.  B.  6  0.  r.  499. 
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The  mere  commenoement  of  proceedings  agamst  the 
agent  or  his  estate  after  the  principal  is  discovered,  although 
it  may  possibly  be  evidence  of  an  election  to  charge  the 
agent  only,  does  not  amount  to  an  election  in  point  of 
law(p). 

2.  We  have  now  to  point  out  the  results  which  follow  ?.  Pw- 

IfiSSGd 

when  a  man  professes  to  make  a  contract  as  agent,  but  agent  not 
is  in  truth  not  an  agent,  that  is,  has  no  responsible  ^^^i;. 
principal 

We  may  put  out  of  consideration  all  cases  in  which  the 
professed  agent  is  on  the  face  of  the  contract  personally 
bound  as  well  as  his  pretended  principal :  for  his  own  con- 
tract cannot  be  the  less  valid  because  the  contract  he  pro- 
fessed at  the  same  time  to  make  for  another  has  no  efEect. 
But  when  the  contract  is  not  by  its  form  or  otherwise  such 
as  would  of  itself  make  the  professed  agent  a  party  to  it, 
there  are  several  distinctions  to  be  observed. 

A.  First,  let  us  take  the  cases  where  a  principal  is  a.  Frin- 
named.  The  other  party  prifna  facie  enters  into  the  °*P*l^ 
contract  on  the  faith  of  that  principal's  credit.  But  credit 
cannot  be  presumed  to  be  given  except  to  a  party  who  is 
capable  of  being  bound  by  the  contract:  hence  it  is 
material  whether  the  alleged  principal  is  one  who  might 
authorize  or  ratify  the  contract,  but  does  not,  or  is  one 
who  could  not  possibly  do  so. 

a.  The  more  frequent  case  is  where  the  party  named  as  «.  who 
principal  is  one  who  might  be  responsible.  JS^l* 

It  is  now  settled  law  that,  subject  to  the  qualifications  sibfe. 
which  will  appear,  the  pretended  agent  has  not  in  that 
case  either  the  rights  or  the  liabilities  of  a  principal  on 
the  contract. 

{p)  Oitrtit  y.  Willumion^  L.  B.  10  Q.  B.  67. 
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Prof  eased 
agent 
cannot  sae 
on  the 
contract. 


Contra  in 
equity. 
Fellowea 
V.  Lord 
Gwydyr : 
sed  qu. 


First,  as  to  his  rights.  In  Biekertan  y.  Burrell  {q)  the 
plaintiff  had  signed  a  memorandxun  of  purchase  at  an 
auction  as  agent  for  a  named  principal.  Afterwards  he 
sued  in  his  own  name  to  recover  the  deposit  then  paid 
from  the  auctioneer,  and  offered  evidence  that  he  was 
really  a  principal  in  the  transaction.  But  he  was  non- 
suited at  the  trial,  and  this  was  upheld  by  the  full  Court. 
It  was  laid  down  (per  Lord  Ellenborough,  0.  J.,  Bayley, 
Abbott,  and  Holroyd,  J  J.,  concurring)  that  '*  where  a  man 
assigns  himself  as  agent  to  a  person  named,  the  law  will 
not  allow  him  to  shift  his  position,  declaring  himself  prin- 
cipal and  the  other  a  creature  of  straw  ...  A  man 
who  has  dealt  with  another  as  agent  (r)  is  not  at  liberty 
to  retract  that  character  uithout  notice  and  to  turn  round 
and  sue  in  the  character  of  principal.  The  plaintiff  misled 
the  defendant  and  was  bound  to  imdeoeive  him  before 
bringing  an  action."  This  leaves  it  doubtful  what  would 
have  been  the  precise  effect  of  the  plaintiff  giving  notice 
of  his  real  position  before  suing :  but  the  modem  cases 
seem  to  show  that  it  would  only  have  put  the  defendant 
to  his  election  to  treat  the  contract  as  a  subsisting  contract 
between  himself  and  the  plaintiff  or  to  repudiate  it  at  once. 
Before  we  come  to  these  it  must  be  mentioned  that  there 
is  a  reported  case  in  equity  which  appears  to  be  directly 
opposed  to  Bickerton  v.  Burrell.  This  is  FeUawes  v.  Lord 
Gwydyr  (s).  The  facts  were  shortly  these.  Lord  Q-wydyr 
was  entitled  as  Deputy  Ghreat  Chamberlain  to  the  decora- 
tions used  in  Westminster  Hall  at  the  coronation  of 
George  IV.  He  sold  these  to  the  plaintiff  Fellowes,  who 
re-sold  them  to  the  defendant  Page  at  an  advanced  price, 
but  professed  to  be  selling  as  the  agent  of  Lord  GFwydyr, 
and  signed  the  agreement  for  sale  in  that  character. 
Fellowes,  being  unable  to  procure  Lord  Q-wydyr's  consent 
to  his  name  being  used  in  an  action,  sued  Page  in  his  own 


f 


\q)  6  M.  &  S.  383. 

r)  J.  e,  for  a  named  and  re8pon< 


Bible  principal. 
(«)  1  Sim.  63,  1  Kofls.  &  M.  83. 
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name  in  equity  for  a  balance  due  on  the  agreement.  It 
was  argued  for  the  defendant  that  he  had  been  misled  "  as 
to  a  most  important  ingredient  in  the  contract,  as  to  the 
person,  namely,  with  whom  he  had  really  contracted"  {i). 
And  moreover  it  is  difficult,  for  other  reasons  mentioned 
in  the  argument  {t)y  to  see  what  equity  the  plaintiff  had 
except  on  some  notion  that  there  must  always  be  a  remedy 
in  equity  when  there  appears  to  be  none  at  law.  How- 
ever it  was  held  by  Sir  John  Leach,  V.-C,  and  by  Lord 
Lyndhurst  on  appeal,  that  Page  could  not  resist  the  per- 
formance of  the  contract  without  showing  that  he  had 
been  actually  prejudiced  by  having  it  concealed  from  him 
that  Fellowes  was  the  real  principal.  It  is  submitted  that 
this  decision  is  contrary  to  the  principles  laid  down  in 
Bickerion  v.  Burrell  and  the  other  cases  to  be  presently 
cited ;  that  there  is  no  intelligible  reason  for  any  distinc- 
tion between  common  law  and  equity  on  a  question  of 
contract  or  no  contract;  and  that  consequently  Fellowes 
V.  Lord  Oioydyr  is  not  law  (m). 

The  doctrine  under  consideration  was  further  defined  in  Bayner  v, 
Rayner  v.  Orote  {x).  There  the  plaintiff  sued  to  recover  a  ^  ' 
balance  due  upon  the  sale  by  him  to  the  defendants  of  a 
quantity  of  soda  ash  according  to  a  bought  note  in  this 
form :  — "  I  have  this  day  bought  from  you  the  following 
goods  from  J.  ^  T.  Johnson — 60  tons  soda  ash,  .  .  . 
J.  H.  Bayner."  It  was  proved  that  the  plaintiff  was  the 
real  owner  of  the  goods,  and  13  tons  out  of  the  50  had 
been  delivered  to  the  defendants  and  accepted  by  them  at 
a  time  when  there  was  strong  evidence  to  show  that  they 
knew  the  plaintiff  to  be  the  real  principal.  The  law  was 
stated  as  follows  (y) : — 

{t)  1  Buss.  &  M.  at  pp.  85,  88.  the  case  within  Rayner  y.  OroUy  15 

(u)  It  may  be  that  the  decision  M.  &  W.  359  ;  bat  this  is  not  men* 

tras  right    on  the   facts,   on  the  tioned  in  the  judgments. 

ground  that  Page  continued  to  act  ix)  15  M.  &  W.  359. 

under  the  contract  after  knowing  (y)  Per  Our.  at  p.  S65 ;  and  see 

the  true  state  of  things  (as  was  said  the  remarks  on  BiekerUm  y.  Burrellf 

in  argument  for  the  plaintiff,   1  ad  Jin, 

Bufls.  &  M.  83),  which  would  bring 


106 


CAPACmr  OF  PARTIES. 


Korean 
the  pro- 
feflsed 
agent  be 
Bued  on 
the  oon« 
tract. 
Implied 
warranty 
of  autho- 
rity. 


« In  many  sach  eases  [rte.  where  the  contract  is  wholly  unperformed] 
such  as  for  instance  the  case  of  contracts  in  which  the  skill  or  solvency 
of  the  person  who  is  named  as  the  principal  may  reasonably  be  con- 
sidered as  a  material  ingredient  in  the  contract,  it  is  dear  that  the  agent 
cannot  then  show  himself  to  be  the  real  principal  and  sue  in  his  own 
name ;  and  perhaps  it  may  be  fairly  urged  that  this,  in  aU  executory 
contracts,  if  wholly  unperformed,  or  if  partly  performed  without  the 
knowledge  of  who  is  the  real  principal,  may  be  the  general  rule." 

But  here  part  performance  had  been  accepted  by  the 
defendants  with  full  knowledge  that  the  plaintifi  was  the 
real  principal,  and  it  was  therefore  considered  that  the 
plaintiff  was  entitled  to  recover. 

Next,  as  to  the  pretended  agent's  liability.  It  was  at 
one  time  thought  that  an  agent  for  a  named  principal  who 
turned  out  to  have  no  authority  might  be  sued  as  a  prin- 
cipal on  the  contract  (2).  But  it  has  been  determined 
that  he  is  not  liable  on  the  contract  itself  {a).  He  is  liable 
howeyer  on  an  implied  warranty  of  his  authority  to  bind 
his  principal.  This  was  decided  in  Colkn  v.  Wright  (6), 
and  has  been  followed  in  several  later  cases  (c).  The  pre- 
tended agent  is  also  generally  liable  to  an  action  in  tort  (d), 
A  somewhat  similar  doctrine  of  implied  warranty  has 
been  acted  on  in  the  case  of  the  contract  to  marry.  A 
person  who  promises  marriage  also  promises  or  warrants 
that  he  is  legally  capable  of  marrying,  and  is  therefore 
not  the  less  liable  for  a  breach  of  promise  though  it  may 
be  questionable  whether  the  actual  promise  to  marry  was 
not  unlawful  (e). 


i: 


(e).0p.Pothier,Obl.  §76. 

[a)  Lnoit  y.  Nieholton^  18  Q.  B. 
603,  21  L.  J.  Q.  B.  311. 

(h)  7  E.  ft  B.  301,  26  L.  J.  Q.  B. 
147  ;  in  Ex.  Gh.  8  E.  &  B.  647,  27 
L.  J.  Q.  B.  216. 

(e)  Riehardton  y.  Williamaon,  L. 
R.  6  Q.  B.  276 ;  Cherry  y.  Colonial 
Bank  of  Auttraliay  L.  R.  3  P.  C.  24, 
31.  But  the  representation  of  the 
agent  that  he  has  authority  must 
be  a  representation  of  matter  of  fact 
and  not  of  law:  Beaitie  y.  Lord 
Ebury,  L.  R.  7  Ch.  777,  7  H.  L. 
102  ;   Weeki  y.  Fropert^  L.  R.  8  0. 


P.  427,  437.  As  to  the  measure  of 
damages,  Simont  y.  Fatcheit^  7  E.  & 
B.  668,  26  L.  J.  Q.  B.  196  ;  Sped- 
dingy,  Novell,  L.  R.  4  C.  P.  212; 
Oodtoin  y.  Firaneit^  L.  R.  6  0.  P. 
296 ;  ExparUFanmure,  24Gh.D.367. 

(d)  Randell  y.  Trimen,  18  G.  B. 
786,  26  L.  J.  C.  P.  307.  The  object 
of  establishing  the  liability  ex  oon» 
traetu  was  to  haye  a  remedy  against 
executors. 

{e)  Millward  y.  Littlewood,  6  Ex. 
776,  20  L.  J.  Ex.  2 ;  and  this  seems 
to  be  the  true  ground  of  the  esrUer 
decisions  of  the  Court  of  C.  P.  in 


CONTRACTS  OF  AGENTS. 


107 


/3.  The  rules  last  stated  are  applicable  only  where  the  /?.  Alleged 
alleged  principal  was  ascertained  and  existing  at  the  tune  ^ho^ould 
the  contract  was  made,  and  miirht  have  been  in  fact  not  be  r©- 

,     _  '  o  Bponmble : 

principal.  professed 

Here  the  doctrine  of  ratification  is  important.    When  a  ^^^  ^^ 
principal  is  named  or  described,  but  is  not  capable  of  autho-  pzinoipal. 
rizing  the  contract  so  as  to  be  bound  by  it  at  the  time, 
there  can  be  no  binding  ratification :  for  '^  ratification  must 
be  by  an  existing  person  on  whose  behalf  a  contract  might 
have  been  made  at  the  time  "  (/). 

There  fall  under  this  head  contracts  entered  into  by 
professed  agents  on  behalf  of  wholly  fictitious  persons,  or 
uncertain  persons  or  sets  of  persons  with  whom  no  con- 
tract can  be  made  by  the  description  given,  persons  in 
existence  but  incapable  of  contracting,  and  lastly  (which 
is  in  practice  the  most  important  case)  proposed  companies 
which  have  not  yet  acquired  a  legal  existence  (</).  Now 
when  a  principal  is  named  who  might  have  authorized  the 
contract,  there  is  at  the  time  of  the  contract  a  possibility 
of  his  being  bound  by  subsequent  ratification.  But  when 
the  alleged  principal  could  not  have  authorized  the  con- 
tract, then  it  is  plain  from  the  beginning  that  the  contract 
can  have  no  operation  at  all  unless  it  binds  the  professed 
agent.  It  is  construed  accordingly  ut  res  magis  valeat  quam 
pereat,  and  he  is  held  to  have  contracted  in  person  (A). 

This  principle  has  been  carried  so  far  that  in  a  case 
where  certain  persons,  churchwardens  and  overseers  of  a 


Wilde  V.  Sarris,  7  C.  B.  999,  18  L. 
J.  G.  P.  297.  This  however  is  not 
properly  a  warranty,  for  it  was 
treated  as  a  term  in theprincipal 
contract  itself .  Cp.  chap.  Vl.  below, 
ad /in. 

(/)  Per  Willes,  J.  and  Byles,  J. 
Xelner  v,  Baxter,  L.  R.  2  C.  P.  174, 
185 ;  Seoti  y.  Lord  Ebury,  ib,  255, 
267.  When  ratification  is  admitted 
the  original  contract  is  imputed  by 
a  fiction  of  law  to  the  person  ratify- 
ing ;  and  the  fiction  is  not  allowed 
to  be  extended  beyond  the  bounds 
of  possibility.    Perhaps  there  is  no 


solid  reason  for  the  role,  but  it  is  an 
established  one. 

(^)  Kelner Y,  Baxter^ Ij,B,.2C.T. 
174,  and  authorities  tiiere  referred 
to :  Scott  y.  Lord  Ebury,  ib,  255  ; 
Empress  Engineering  Co,  (G.  A.),  16 
Gh.  D.  125,  which  overrules /S^t/^ 
y.  Paris  Skating  Sink  Co.,  7  Gh.  D. 
368.  Gompanies  have  been  held  in 
eqidty  to  be  bound  by  the  agree- 
ments of  their  promoters,  but  on 
grounds  independent  of  contract. 
See  Lindley,  1.  363,  395. 

(A)  Kelner  v.  Baxter^  at  pp.  183, 
185. 
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parifih,  oovenanted  **  for  themBelyes  and  for  their  suooessors, 
ohurchwardens  and  overseers  of  the  parish/'  and  there  was 
an  express  proviso  that  the  oovenant  should  not  bind  the 
oovenantors  personally,  but  was  intended  to  bind  the 
churchwardens  and  overseers  of  the  parish  for  the  time 
being  as  such  churchwardens,  &c.,  but  not  otherwise,  it 
was  held  that  since  the  funds  of  the  parish  could  not  be 
bound  by  the  instrument  in  the  manner  intended,  the 
effect  of  the  proviso  was  to  make  no  one  liable  on  the 
covenant  at  all,  and  therefore  the  proviso  was  repugnant 
and  void,  and  the  covenantors  were  personally  liable  (t). 

Accordingly  the  proper  course  for  the  other  contracting 
party  is  to  sue  the  agent  as  principal  on  the  contract  itself, 
and  he  need  not  resort  to  the  doctrine  of  implied  war- 
ranty (J).  And  as  the  agent  can  be  sued,  so  it  is  appre- 
hended that,  in  the  absence  of  fraud,  he  might  sue  on  the 
contract  in  his  own  name. 


When  A  slightly  different  case  is  where  a  man  professes  to  con- 

a^Tmay  *™^  ^  agent,  but  without  naming  his  principal.    He  is 

be  his  own  then  (as  said  above)  prima  facie  personally  liable  in  his 

^i^al.   character  of  agent.    But  even  if  the  contract  is  so  framed 

as  to  exclude  that  liability  (and  therefore  any  correlative 

right  to  sue),  he  is  not  precluded  from  showing  that  he 

himself  is  the  principal  and  smng  in  that  character.     This 

was  decided  in  Schmaltz  v.  Avery  {k).    The  action  was  on 


{%)  lUmival  y.  Coombes,  6  M.  & 
Or.  786.  But  the  doctrine  of  thia 
case  will  oertainly  neyer  be  ex- 
tended (see  Williams  y.  Hathaway y 
6  Gh.D.  644) ;  and  it  maybe  doubted 
whether  it  would  apply  at  aU  to  an 
instnunent  not  under  seal.  It  is 
clearly  competent  to  the  parties  to 
such  an  instrument  to  make  its 
operation  as  a  contract  conditional 
on  any  eyent  the^  please :  and  in 
such  a  case  as  this  why  may  they 
not  agree  that  nobody  shaU  be 
bound  if  the  principal  cannot  be  P 
In  Kelmr  y.  BaxUr  oral  OTidence 
was  offered    that  such  was   the 


intention,  but  was  rejected  as  con- 
trary to  the  terms  of  the  writing 
sued  upon. 

(j)  Kelner  y.  Baxter^  supra,  Cp. 
West  Zcndon  Commercial  Bank  y. 
Kitson,  12  Q.  B.  D.  157,  where  a 
bill  was  accepted  by  directors  on 
behalf  of  a  company 'which  had  no 
power  to  accept  bills ;  the  liabili^ 
was  put  on  the  ground  of  deceit  in 
G.  A.,  13  Q.  B.  D.  360. 

{k)  16  Q.  B.  655  (the  statement 
of  the  facts  is  taken  irom  the  judg- 
ment of  the  Court,  p.  658) ;  20 L.  J. 
Q.  B.  228. 
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a  oharter-party.  The  charter-party  in  terms  stated  that  it 
was  made  by  Schmaltz  &  Co.  (the  plaintiffs)  as  agents  for 
the  freighters:  it  then  stated  the  terms  of  the  contract, 
and  concluded  in  these  words :  "  This  charter  being  con- 
cluded on  behalf  of  another  party,  it  is  agreed  that  all 
responsibility  on  the  part  of  Gr.  Schmaltz  &  Co.  shall  cease 
as  soon  as  the  cargo  is  shipped."  This  clause  was  not 
referred  to  in  the  declaration,  nor  was  the  character  of  the 
plaintiff  as  agent  mentioned,  but  he  was  treated  as  prin- 
cipal in  the  contract.  At  the  trial  it  was  proved  that  the 
plaintiff  was  in  point  of  fact  the  real  freighter.  Before 
the  Court  in  banc  the  cases  of  Bickerton  v.  BurreU  and 
Rayner  v.  Orote  {I)  were  relied  on  for  the  defence,  but  it 
was  pointed  out  that  in  those  cases  the  agent  named  a 
principal  on  the  faith  of  whose  personal  credit  the  other 
party  might  have  meant  to  contract.  Here  ^'  the  names 
of  the  supposed  freighters  not  being  inserted,  no  induce- 
ment to  enter  into  the  contract  from  the  supposed  solvency 
of  the  freighters  [could]  be  surmised.  .  .  .  The  plaintiff 
might  contract  as  agent  for  the  freighter,  whoever  the 
freighter  might  turn  out  to  be,  and  might  still  adopt  that 
character  of  freighter  himself  if  he  chose"  {ni).  And  con- 
versely, a  man  who  has  contracted  in  this  form  may  never- 
theless be  sued  on  the  contract  as  his  own  imdisclosed 
principal,  if  the  other  party  can  show  that  he  is  in  truth 
the  principal,  but  not  otherwise  {n).  In  the  same  manner 
it  is  open  to  one  of  several  persons  with  whom  a  contract 
was  nominally  made  to  show  that  he  alone  was  the  real 
principal,  and  to  sue  alone  upon  the  contract  accord- 
ingly (o). 


{t)  See  pp.  104,  105,  above.  'HLoteoyer  SehmalU  y.  Avery  ymanoi 

\m)  In  a  later  case  in  the  Ex-  cited, 
chequer    Chamber    (Sharman    y.  (n)  Carr  ▼.  Jaektm,  7  Ex.  382,  21 

Brandt f  L.  R.  6  Q.  B.  720)  there  L.  J.  Ex.  137. 
are  some  expressions  not  very  con-  (o)  Spurr  y.  Caat^  L.  B.  6  Q.  B. 

sistent  with  this,  but  they  were  by  666. 
no  means  necessary  for  the  decision. 
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Indian 

Ck>ntract 

Act. 


The  subject-matter  of  the  foregoing  discussion  is  dealt 
with  generally  by  ss.  226 — 238  of  the  Indian  Contract 
Act.  The  roles  as  to  the  parties  to  a  contract  made  with 
an  agent  are  given  in  s.  230. 

"In  the  absence  of  any  oontraot  to  that  effect  an  agent  cannot 
personally  enforce  contracts  entered  into  by  him  on  behalf  of  his 
principal,  nor  is  he  personally  bound  by  them. 

Snch  a  contract  shall  be  presumed  to  ezist  in  the  following 
cases: — 

(1)  Where  the  contract  is  made  by  an  agent  for  the  sale  or  purchase 
of  goods  for  a  merchant  resident  abroad ; 

(2)  Where  the  agent  does  not  disclose  the  name  of  his  principal ; 

(3)  Where  the  principal,  though  disclosed,  cannot  be  sued." 

This  is  based  upon  English  law,  but  does  not  exactly 
represent  it,  as  it  omits  to  provide  any  fixed  rule  for  the 
treatment  of  contracts  made  by  an  agent  in  writing.  To 
make  it  correspond  with  English  decisions,  at  least  since 
Fleet  V.  Mtirton  (/))  and  Hutchinson  v.  Tatham  (§'),  we 
should  have  to  replace  sub-s.  2  by  words  to  this  efteot— 

"  Where  it  does  not  appear  on  the  face  of  the  contract 
that  the  agent  is  contracting  only  as  agent  for  a  prin- 
cipal." 


Artificial 
persons: 
their 
nature. 


n.  Akttficial  Persons. 

In  a  complex  state  of  civilization,  such  as  that  of  the 
Eoman  Empire,  or  still  more  of  the  modem  Western 
nations,  it  constantly  happens  that  legal  transactions  have 
to  be  imdertaken,  rights  acquired  and  exercised,  and  duties 
incurred  by  a  succession  of  sole  or  joint  holders  of  an  office 
of  a  public  nature  involving  the  tenure  and  administration 
of  property  for  public  purposes,  or  by  or  on  behalf  of  a 
number  of  persons  who  are  for  the  time  being  interested 
in  carrying  out  a  common  enterprise  or  object.  This 
enterprise  or  object  may  or  may  not  be  of  a  kind  likely  to 


(p)L.  R.  7Q.  B.  129. 


[q)  L.  R.  8  0.  P.  482. 
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be  worked  out  within  a  definite  time,  and  may  or  may  not 
farther  inyolye  purposes  and  interests  of  a  public  nature. 
The  rights  and  duties  thus  created  as  against  the  world  at 
large  are  in  truth  and  substance  wholly  distinct  from  the 
rights  and  duties  of  the  particular  persons  immediately 
concerned  in  the  transactions.  Those  persons  deal  with 
interests  beyond  their  own,  though  in  many  cases  including 
or  involying  them,  and  it  is  not  to  their  personal  responsi- 
bility  that  third  parties  dealing  with  them  are  accustomed 
to  look. 

This  distinction  (the  substantial  character  of  which  it  is 
important  to  bear  in  mind)  is  convenientiy  expressed  in 
form  by  the  Boman  invention,  adopted  and  largely  de- 
yeloped  in  modem  systems  of  law,  of  constituting  the 
official  character  of  the  holders  for  the  time  being  of  the 
same  office,  or  the  common  interest  of  the  persons  who  for 
the  time  being  are  adventurers  in  the  same  undertaking, 
into  an  artificial  person  (r)  or  ideal  subject  of  legal  capa- 
cities and  duties.  If  it  is  allowable  to  illustrate  one  fiction 
by  another,  we  may  say  that  the  artificial  person  is  a 
fictitious  substance  conceived  as  supporting  legal  attri- 
butes. It  would  not  be  very  difficult  to  show,  were  it  not 
a  matter  of  metaphysical  rather  than  of  legal  interest,  that 
what  we  call  the  artificial  identity  of  a  corporation  is 
within  its  own  sphere  and  for  its  own  purposes  just  as  real 
as  any  other  identity  («) .  This  creature  of  the  law  becomes, 
within  the  limits  assigned  to  its  existence,  "  a  body  dis- 
tinct from  the  members  composing  it,  and  having  rights 
and  obligations  distinct  from  those  of  its  members"  {t). 


(r)  Fr.  corps  or  Str€  moral,  per- 
Monn$  morale  (but  thlB  does  not 
neoessanly  import  capacity  to  sue 
or  be  Bned  in  a  corporate  name) ; 
€(erm.  jurUiiaehe  Person.  Kent, 
Ckmmi.  2.  268,  nacB  the  term 
<  moral  person,*  but  it  has  not 
been  generally  adopted  by  English 
writers. 

(<)  In  the  United  States  a  cor- 
poration duly  created  by  the  laws  of 


any  state  is  treated  as  a  person 
dwelling  in,  and  therefore  a  citizen 
of,  that  state  within  the  meaning  of 
the  constitutional  provision  which 
enables  the  Federal  courts  to  enter- 
tain suits  between  citizens  of 
different  states.  See  ManhaU  v. 
Baltimore  and  Ohio  Eailr,  Co,,  16 
Howard,  314. 

{i)  The  name  of  the  firm  may  now 
be  used  in  pleadings,  but  the  com- 
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Note,  howeyer,  that  this  kind  of  fiction  is  not  confined  to 
legal  nsage  or  legal  purposes.  In  the  case  of  an  ordinary 
partnership  the  firm  is  treated  by  mercantile  usage  as  an 
artificial  person,  but  is  not  recognized  as  such  by  the 
law  {u) ;  and  other  voluntary  and  unincorporated  assoda- 
tions  are  constantly  treated  as  artificial  persons  in  the 
language  and  transactions  of  every-day  life.  An  even 
more  remarkable  instance  is  furnished  by  the  artificial 
personality  which  is  ascribed  to  the  public  journals  by 
literary  custom  or  etiquette,  and  is  so  familiar  in  writing 
and  conversation  that  its  curiosity  most  commonly  escapes 
attention.  But  with  these  artificial  persons  by  private 
convention,  if  we  may  so  call  them,  we  are  not  furdier 
concerned. 


Corpora-        The  only  artificial  persons  which  in  England  have  a 
aiSa'  ^  ^    legal  existence  consist  for  the  time  being  of  natural  per- 
afirfir»-       sons  who  are  invested  with  the  legal  attributes  above  men- 
Mteronlj  tioucd,  and  are  known  as  corporations  (r).    These  are 
need  be      either  sole.  I.e.,  of  which  there  is  only  one  member  at  a 
dered.        time ;  or  aggregate,  t.^.,  of  which  there  are  several  mem- 
bers.   The  principal  instcmces  of  corporations  sole  are 
ecclesiastical  persons ;  of  late  years  the  holders  of  divers 
public  offices  have  been  made  corporations  sole  by  statute  {x). 
The  Sovereign  ib  also  said  to  be  a  corporation  sole,  but  mi 


pleie  reoognition  of  the  firm  as  an 
artifioial  person  inyolyesmach  more 
than  this. 

SSee  note  (0»  above. 
The  Roman  hiw  shows  that 
other  Mnds  of  artificial  persons  are 
at  least  conceivable :  e.  g.  the  here' 
ditas  iaeerut  to  which  however 
Savigny  denies  that  this  character 
really  belonged;  Syst.  §  102  (3. 
363-373).  Savigny  restricts  tne 
use  of  the  term  corporation  so 
as  to  exclude  charitable  founda- 
tions: op.eit,2iZ-4.  The  difficulty 
set  forth  in  his  note  arises  simply 
from  the  absence  in  Roman  law  of 
any  term  of  art  oo-extensive  with 
our  T^ust :  not  having  at  hand  the 


conception  of  a  corporation  as 
trustee,  he  supposes  the  artificial 
person  in  such  cases  to  be  not  the 
incorporated  governing  body,  but 
the  object  of  the  charitable  foun- 
dation itself. 

{z)  Such  are  the  Official  Trustee 
of  Charity  Land,  the  Solicitor  to 
the  Treasury  (39  &  40  Vict.  o.  18). 
Corporations  aggregfate  conosting 
of  veiy  few  members  have  been 
created  by  statute  or  otherwise  for 
special  purposes :  thus  69  Gteo.  3, 
0.  12,  s.  17,  incorporates  the 
churchwarden  and  overseers  for 
the  purpose  of  holding  parish  pro- 
perty. 
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generis  (y).  In  the  oase  of  a  corporation  sole  the  power  of 
administering  the  ooiporate  property  and  binding  the  cor- 
porate funds  is  for  the  most  part  not  left  to  him  alone,  but 
belongs  wholly  or  in  part  to  a  corporation  aggregate  of 
which  the  corporation  sole  is  one  member,  or  to  some 
other  body ;  or  is  guarded  by  statutory  precautions.  And 
it  seems  that  a  corporation  sole  cannot  enter  into  a  con- 
tract (except  with  statutory  authority,  or  as  incidental  to 
an  interest  in  land)  in  his  corporate  capacity ;  at  any  rate 
the  right  of  action  on  a  contract  made  with  him  cannot 
pass  to  his  successor,  but  only  to  his  executors,  unless  by 
special  custom  (z).  There  is  such  a  custom  (for  a  limited 
purpose)  in  the  case  of  the  Chamberlain  of  the  City  of 
London  (a).  But  no  principles  of  general  application  or 
interest  are  to  be  found  in  this  quarter,  and  we  may  prac- 
tically confine  our  attention  to  corporations  aggregate. 

We  have  to  ascertain  what  contracts  corporate  bodies 
can  make,  and  how  they  are  to  be  Ihade.  The  second 
of  these  questions  is  reserved  for  the  following  chapter  on 
the  Form  of  Contracts. 

The  first  cannot  be  adequately  treated  except  in  con- 
nexion with  a  wider  view  of  the  capacities,  powers,  and 
liabilities  of  corporations  in  general. 

The  capacities  of  corporations  are  limited  Oapaoitiee 

(i)  By  natural  possibility,  i.e.y  by  the  fact  that  they  are  bSitieeof 
artificial  and  not  natural  persons :  Corpora- 

(ii)  By  legal  possibility,  i.e.,  by  the  restrictions  which  limited  by 


(y)  Allen  on  the  Boyal  Freroga- 
tive,  pp.  6,  26. 

(s)  Generally  "bishops,  deans, 
parsons,  yicara,  and  the  Like  cannot 
take  obligation  to  them  and  their 
snccessors,  but  it  will  go  to  the 
executors."  ArundeVt  ca.  Hob.  64 ; 
ace.  HowkffY.  Knight,  14  Q.  B.  240; 
the  case  in  the  Year  Book  referred 
to  by  the  reporters  (at  p.  244 ;  P.  20 
£.  4,  2,  pi.  7)  shows  the  rule  and  its 


antiquity  very  plainly :  so  Co.  Lit. 
46  ^  * '  regxdarly  no  chattel  can  go  in 
succession  in  a  caseof  a  soleoorpora- 
tion  ;**  it  was  otherwise  in  the  case 
of  the  head  of  a  religious  house,  as 
he  could  not  make  a  wiU,  Bo.  Ab.  1 . 
615.  And  see  Grant  on  Corpora- 
tions, 629,  633,  sqq. 

(a)  Bacon  Ab.  2.  682,  Customs 
of  Ijondon,  B ;  EowUy  y.  Knight^ 
ntpra. 
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the  nature  the  power  creating  a  corporation  may  impose  on  the  legal 

^ff^^jl^     existence  and  action  of  its  creature. 

person.  First,  of  the  limits  set  to  the  powers  and  liabilities  of 

corporations  by  the  mere  fact  that  they  are  not  natural 
persons.  The  requirement  of  a  common  seal  (of  which 
elsewhere)  is  sometimes  said  to  spring  from  the  artificial 
nature  of  a  corporation.  The  fact  that  it  is  not  known  in 
Scotland  is  however  enough  to  show  that  it  is  a  mere 
positive  rule  of  English  law.  The  correct  and  comprehen- 
sive proposition  is  that  a  corporation  can  do  no  act  except 
by  an  agent  (for  even  if  all  the  members  concur  they  are 
but  agents) ;  and  it  follows  that  it  cannot  do  or  be  answer- 
able for  anything  of  a  strictly  personal  nature.  It  cannot 
commit  a  crime  in  the  strict  sense,  such  as  treason,  felony, 
perjury,  or  offences  against  the  person  (6) ;  though  any  or 
all  of  the  members  or  officers  of  a  corporation  who  should 
commit  acts  of  this  kind  {e.g.y  should  levy  war  against  the 
Queen)  under  colour  of  the  corporate  name  and  authority 
would  be  individually  Hable  to  the  ordinary  consequences. 
*'  Offences,  certainly  offences  of  commission,  are  the  offences 
of  individuals,  not  of  corporations  "  {c).  Nor  can  it  enter 
into  any  strictly  personal  contract  or  relation  ((/),  nor 
undertake  duties  which,  though  it  might  be  strictly 
possible  for  a  corporation  to  perform  them  by  its  officers 

As  to  acta  or  agents,  are  on  the  whole  of  a  personal  kind  (e).    On 

of  agents.  ^^^  other  hand,  though  able  to  act  only  by  an  agent,  it  is 


(b)  Big.  V.  O,  y.  ofEng,  Ry.  Co., 
9  Q.  B.  316,  326 :  nor,  it  is  said, 
can  it  be  exoommunicated,  for  it 
has  no  soul :  10  Go.  Bep.  32  b.  So 
it  cannot  do  homage:  Go.  Litt. 
66  h.  Nor  can  it  be  subject  to  the 
jurisdiction  of  a  customary  court 
whose  process  is  exclusiTeiy  per- 
sonal :  London  Joint  Stock  Bank  v. 
Mayor  of  London^  1  G.  P.  D.  1,  in 
G.  A.  chiefly-  on  other  grounds,  6 
G.  P.  D.  494;  afifirmed  on  this 
point  in  the  House  of  Lords,  6 
App.  Ga.  393.  We  are  not  aware 
that  any  English  writer  has  thought 


it  necessary  to  state  in  terms  that  a 
corporation  cannot  be  married  or 
have  any  next  of  kin.  The  state- 
ment is  to  be  found  in  Savigny, 
Syst.  3.  239;  but  is  in  part  not 
quite  so  old  as  it  looks,  as  in  Roman 
iBLwpatriapoteitasajid  all  the  family 
relations  arising  therefrom  might 
be  acquired  by  Adoption. 

(e)  BramweU,  L.  J.  6  Q.  B.  D. 
at  p.  313. 

(d)  See  note  (b), 

(e)  Ex  parte  Swansea    Friendiy 
Society,  11  Gh.  D.  768. 
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Bubjeot  to  the  same  liabilities  as  any  other  employer  for 
the  acts  of  its  agents  done  in  the  course  of  their  employ- 
ment, and  is  therefore  liable  ex  delicto  for  damage  resulting 
from  their  negligence  in  the  course  of  such  employment, 
and  also  must  answer  for  anything  done  by  them  which, 
though  positively  wrongful  in  itself  under  its  particular 
circumstances,  belongs  to  a  class  of  acts  which  is  authorized 
and  within  the  scope  of  their  business  (/).  And  not- 
withstanding the  apparent  contradiction  of  imputing  a 
fraudulent  intention  to  a  corporate  body,  it  may  be  made 
liable  in  an  action  of  deceit  for  the  fraud  of  its  agent 
committed  in  the  course  of  the  corporation's  affairs  {g). 
And  the  same  principle  is  extended  to  make  it  generally 
subject  to  all  liabilities  incidental  to  its  corporate  existence 
and  acts,  though  the  remedy  may  be  in  form  ex  delicto  or 
even  criminal.  Although  it  cannot  commit  *a  real  crime.  Indictable 
"  it  may  be  guilty  as  a  body  corporate  of , commanding  acts  "^■°™® 
to  be  done  to  the  nuisance  of  the  community  at  large," 
and  may  be  indicted  for  a  nuisance  produced  by  the 
execution  of  its  works  or  conduct  of  its  business  in  an 
improper  or  unauthorized  manner,  as  for  obstructing  a 
highway  or  navigable  river  {h).  A  corporation  may  even 
be  liable  by  prescription,  or  by  having  accepted  such  an 
obligation  in  its  charter,  to  repair  highways,  &c.,  and  may 
be  indictable  for  not  doing  it  (t).    A  corporation  carrying 


(/)  It  is  mmeceBsazy  to  enter  at 
large  npon  the  cases  on  this  head, 
of  which  there  are  a  g^at  number : 
among  the  latest  are  Bayley  y .  Man- 
chettefy  ^.,  Ry.  Co.^  L.  B.  7  0.  P. 
415,  8  C.  P.  148  ;  Moore  t.  Meirop. 
Ry,  Co,,  L.  B.  8  Q.  B.  36  ;  Boling- 
broke  Y.  Swindon  Local  Board,  L.  B. 
9  G.  P.  676 ;  Bdwardt  v.  Midland 
By,  Co.,  6  Q.  B.  D.  287,  where  an 
action  for  malicious  prosecution 
was  held  to  lie. 

(^)  Barwick  y.  Bng,  Joint  Stock 
Bank,  L.  B.  2  Ex.  269 ;  notwith- 
standing dicta  to  the  contrary  in 
Wettem  Bank  of  Scotland  y.  Addie, 
L.  B.  1  Sc.  &  D.  146,  see  the  later 


case  of  Maekay  y.  Commercial  Bank 
of  New  Brunswick,  L.  B.  6  0.  P. 
394.  Sayigny's  statement  that  a 
corporation  cannot  commit  a  **  true 
deUct"  (3.  317)  is  so  qualified  as 
perhaps  not  to  be  inconsistent  with 
the  English  doctrine:  howeyersuoh 
questions  as  haye  arisen  in  recent 
times  on  the  dealings  of  commercial 
coiporations  were  obyiously  not 
present  to  his  mind. 

(A)  Bey.  y.  G,  N,  of  Eny,  By.  Co., 
9  Q.  B.  316 ;  per  Our.  p.  326. 

(»)  See  GrTimt  on  Coiporations, 
277,  283 ;  Angell  &  Ames  on  Cor- 
porations, }§  394-7;  Wms.  Saund, 
1.  614,  2.  473. 
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on  bufiiness  may  likewifle  beoome  liable  to  penalties  im- 
posed by  any  statute  regulating  that  business,  if  it  appears 
from  the  language  or  subject-matter  of  the  statute  that 
corporations  were  meant  to  be  included^  but  not  other- 
wise (k).  A  steamship  company  has  been  held  (on  the 
terms  of  the  particular  statute,  as  it  seems)  to  be  not 
indictable  under  the  Foreign  Enlistment  Act  of  Geo.  3, 
and  therefore  not  entitled  to  refuse  discovery  which  in 
the  case  of  a  natural  person  would  have  exposed  him  to 
penalties  under  the  Act  (/).  As  to  the  difficulty  of  im- 
puting fraudulent  intention  to  a  corporation,  which  has 
been  thought  to  be  peculiarly  great,  it  may  be  remarked 
that  no  one  has  ever  doubted  that  a  corporation  may  be 
relieved  against  fraud  to  the  same  extent  as  a  natural 
person.  There  is  exactly  the  same  difficulty  in  supposiag 
a  corporatioif  to  be  deceived  as  in  supposing  it  to  deceive, 
and  it  is  equally  necessary  for  the  purpose  of  doing  justice 
in  both  cases  to  impute  to  the  corporation  a  certain  mental 
condition — of  intention  to  produce  a  belief  in  the  one  case, 
of  belief  produced  in  the  other — ^which  in  fact  can  exist 
only  in  the  individual  mind  of  the  person  who  is  its  agent 
in  the  transaction  (m).  Lord  Langdale  found  no  difficulty 
in  speaking  of  two  railway  companies  as  "  guilty  of  fraud 
Batoaxmot  and  coUusion,"  though  not  in  an  exact  sense  (n).  How- 
by  acta  of  ©ver  the  members  of  a  corporation  cannot  even  by  giving 
*^^^bOT8**  *^  express  authority  in  the  name  of  the  corporation  make 
when  of  a  it  responsible,  or  escape  from  being  individually  respon- 
popate '"    8^^1®  themselves,  for  a  wrongful  act  (as  trespass  in  remov- 

oharaoter. 


{k)  FharmaceutUal  Society  y,  Lon- 
don and  Provincial  Supply  Aasocia- 
tiont  6  App.  Ga.  857 ;  see  per  Lord 
Blackburn  at  p.  869.  A  coiporation 
oannot  sue  as  a  common  informer 
without  special  statutory  authority : 
Guardians  of  St.  Leonardos,  Shore- 
ditch  V.  Franklin,  3  C.  P.  D.  377. 

(/)  King  of  Two  Sieilica  y.  WiUeox, 
1  Sim.  N.  S.  335. 

(m)  See  per  Lord  Blackburn,  3 
App.  Ca.  1264.   The  difficulty  and 


the  solution  are  both  giyen  by  TJl- 
pian,  D.  4.  3.  de  dolo  malo.  15  §  1. 
oed  an  in  municipes  de  dolo  detur 
actio,  dubitatur.  Et  puto  ex  suo 
quidem  dolo  non  poese  dan ;  quid 
enim  municipes  dolofacere  possunt? 
Sed  si  quid  ad  eos  penrenit  ex  dolo 
eorum  qui  res  eorum  administrant, 
puto  dandam.  A  company  may 
•*  feel  ag'grieyed/'  Ck>mpanie8  Act, 
1880,  43  Vict.  c.  19,  s.  7,8ub.s.  6. 
(m)  12  Bear.  382. 
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ing  an  obstruotion  of  an  alleged  highway)  which  though 
not  a  personal  wrong  is  of  a  class  wholly  beyond  the 
competence  of  the  corporation,  so  that  if  lawful  it  could 
not  have  been  a  corporate  act  (o).  Likewise  it  is  not 
competent  to  the  governing  body  or  the  majority,  or  even 
to  the  whole  of  the  members  for  the  time  being,  of  a  cor- 
poration constituted  by  a  formal  act  and  having  defined 
purposes,  to  appropriate  any  part  of  the  corporate  funds  to 
their  private  use  in  a  manner  not  distinctly  warranted  by 
the  constitution ;  for  it  is  not  to  be  supposed  that  all  the 
members  of  the  corporation  are  equivalent  to  the  corpo- 
ration so  that  they  can  do  as  they  please  with  corporate 
property.  Xiord  Langdale  held  on  this  principle  that  the 
original  members  of  a  society  incorporated  by  charter, 
who  had  bought  up  the  shares  of  the  society  by  agreement 
among  themselves,  were  bound  to  account  to  the  society 
for  the  full  value  of  them  {p).  The  fallacy  of  the  opposite 
assumption  (that  a  corporation  has  no  rights  as  against  its 
unanimous  members)  is  easily  exposed  by  putting  the 
extreme  case  of  the  members  of  a  corporation  being  by 
accident  reduced  till  there  is  only  one  left,  who  thereupon 
unanimously  appropriates  the  whole  corporate  property  to 
his  own  use  {q). 


(o)  Mill  y.  Hatoker,  L.  E.  9  Ex. 
309 ;  no  judgment  on  this  part  of 
the  case  in  Ex.  Oh.  L.  R.  10  Ex.  92. 

(p)  Society  of  Fraetieal  Knowledge 
Y.  Abbott,  2  Beay.  659,  667.  Cp. 
Say.  Syst.  3.  283,  335.  But  it  may 
be  otherwise  if  the  corporation  has 
no  definite  constitution  and  no  rules 
prescribing*  the  application  of  its 
property.  Such  cases  are  sometimeB 
met  with:  Broumy.Dalef  9Gh.D.78. 

{q)  Writers  on  the  civil  law  have 
laid  down  the  powersof  majorities  in 
corporate  affairs  with  an  extraordi- 
nary latitude,  assig^ning  unlimited 
authority  to  the  majority  of  a  pro- 
perly conyened  meeting  in  most 
cases,  and  to  the  wholebody  of  exist- 
ing members  in  any  case.  But  Sa- 
yigny  has  i^own  this  to  be  not  only 
false  in  principle  but  unwarranted 


by  the  Boman  law,  the  authorities 
relied  on  being  in  truth  special 
proyisions  for  the  goyemment  of 
municipal. corporations  which  were 
neyer  intended  to  be  of  unlimited 
application :  Say.  Syst.  3.  329  sqq. 
§§  97-99.  The  illustration  in  our 
text  is  giyen  at  p.  360,  note,  with 
the  remark,  "  Hier  ist  gewiss  Ein- 
stimmigkeit  yorhanden."  Savig- 
ny's  exposition  is  interesting  for 
thadeamess  with  which  he  enforces 
the  fundamental  proposition  that  a 
corporation  is  not  identical  with  the 
sum  of  its  existing  members,  but 
otherwise  it  throws  little  if  any 
light  on  the  problems  arising  from 
the  modem  deyelopment  and  mul- 
tiplication of  corporate  bodies  in 
the  English  and  allied  systems  of 
law. 
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It  is  further  to  be  observed  that  suoh  oases  as  those  last 
mentioned  have  but  a  slight  and  perhaps  a  misleading 
likeness  to  those  where  we  have  to  deteimine  the  rights  of 
strangers  against  the  corporation  arising  out  of  contract  or 
dispositions  of  property.  In  Society  of  Practical  Know- 
ledge V.  Abbott  (r)  the  principle  is  that,  quite  apart  from 
the  nature  of  its  particulear  objects,  a  corporation  does  not 
exist  for  the  sake  of  the  persons  who  are  the  members  at 
any  one  time,  as  is  also  shown  by  the  rule  of  common  law 
that  they  have  no  power  of  their  own  mere  will  to  dissolve 
it.  No  Qorporate  property  can  be  treated  as  the  property 
of  the  members,  or  divisible  among  them,  unless  there 
appears  from  the  nature  and  constitution  of  the  corpo- 
ration an  intention  that  it  shall  be  so  treated.  In  Mill 
V.  Hawker  («),  again,  the  removal  of  an  obstruction  to  a 
highway  is  a  thing  which  by  its  nature  cannot  be  a  cor- 
porate act  at  common  law.  The  common  law  right  is 
founded  on  the  use  of  the  highway  by  the  person  removing 
the  obstruction,  but  a  corporation  cannot  use  a  highway. 
No  doubt  a  corporation  might  have  a  statutory  power  or 
be  under  a  statutory  duty  to  remove  obstructions,  and  the 
true  question  in  the  case  was  whether  any  such  power  or 
duty  had  been  conferred  on  highway  boards.  The  majority 
of  the  court  held  that  it  had  not.  But  if  such  had  been 
the  case,  the  right  so  conferred  would  still  have  been 
wholly  distinct  from  the  right  of  a  natural  person  at  com- 
mon law  to  remove  things  which  obstruct  his  lawful  use 
of  a  highway  {t). 


Ab  limited  We  now  comc  to  consider  the  far  more  diffictdt  and 
^^**Q^*^®  complicated  question  of  special  restrictions.  The  im- 
flioting  portanoe  of  this  subject  lis  quite  modem ;  it  arose  from  the 
corporate    general  establishment  of  railway  companies  and  others  of 

powers. 

(r)  2  Beav.  569.  Molesworth),  and  Leviathan,  pt.  1. 

lt\  L.  B.  9  Ex.  309,  see  at  p.  318.  c.  16 ;  and  on  its  artificial  ohazaoter, 

[t]  On  the  nature  of  corporate  Maine,  Early  Hiatoty  of  In8tita« 

action  in  g^eral  op.  HobbeSySehe-  tiona,  352. 

moth,  "pait  4,  ad  init,  (6.  359,  ed. 
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a  like  nature  inooiporated  by  special  Acts  of  Parliament, 
and  has  been  continued  and  increased  by  the  multiplication 
of  joint  stock  companies,  building  societies,  and  other 
bodies  which  are  incorporated  or  made  ..^'  quasi-corpora- 
tions" under  general  Acts.  On  this  there  have  been  many 
decisions,  much  discussion,  and  some  real  conflict  of  judi- 
cial opinions.  There  are  two  opposite  views  by  which  the 
consideration  of  the  matter  may  be  governed,  and  they 
may  be  expressed  thus : 

1.  A  corporation  is  an  artificial  creature  of  the  law,  and 
has  no  existence  except  for  the  purposes  for  which  it  was 
created.  No  Act  exceeding  the  limits  of  those  purposes 
can  be  the  act  of  the  corporation,  and  no  one  can  be 
authorized  to  bind  the  corporation  to  such  an  act.  In 
each  particular  case,  therefore,  the  question  is :  Was  the 
corporation  empowered  to  bind  itself  to  this  transaction  P 

2.  A  corporation  once  duly  constituted  has  aU  such 
powers  and  capacities  of  a  natural  person  as  in  the  nature 
of  things  can  be  exercised  by  an  artificial  person.  Trans- 
actions entered  into  with  apparent  authority  in  the  name 
of  the  oorporation  are  presumably  valid  and  binding,  and 
are  invalid  only  if  it  can  be  shown  that  the  Legislature  has 
expressly  or  by  necessary  implication  deprived  the  oorpora- 
tion of  the  power  it  naturally  would  have  had  of  entering 
into  them.  The  question  is  therefore :  Was  the  corpora- 
tion/orMci^cfen  to  bind  itself  to  this  transaction  P 

As  Lord  Justice  landley  puts  it  {u)j  the  difference  is  ^'as 
to  whether  the  act  of  incorporation  is  to  be  regarded  as 
conferring  unlimited  powers  except  where  the  contrary  can 
be  shown;  or  whether  alleged  corporate  powers  are  not 
rather  to  be  denied  imless  they  can  be  shown  to  have  been 
conferred  either  expressly  or  by  necessary  implication.'' 

As  we  shall  often  have  to  refer  to  these  views,  we  may 
call  (1)  the  doctrine  of  special  capacitiesy]  and  (2)  the  doc- 
trine of  general  capacity. 

(»)  1.  261. 
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«*  Special  There  is  much  to  be  said  on  principle  for  the  theory  of  spe- 
tiee!"  ~  ^^^  capacities.  Most  if  not  all  corporations  are  established 
for  tolerably  well-defined  purposes,  which  persons  dealing 
with  them  can  ascertain  without  difficulty.  They  are  cer- 
tainly not  intended  to  do  anything  substantially  beyond 
those  purposes,  and  a  reasonable  and  liberal  construction 
of  their  powers  may  be  trusted  to  prevent  the  application 
of  the  doctrine  from  causing  any  real  hardship  {x).  This 
theory  was  the  prevalent  one  in  the  earlier  period  of  the 
discussion.  For  a  while  the  common  law  courts  took  it 
without  question  from  the  courts  of  equity,  where  for 
particular  reasons  to  be  mentioned  afterwards  it  appeared 
in  a  somewhat  more  positive  form  and  was  maintained  for 
a  longer  time  (y).  It  also  seems  to  have  been  taken  for 
granted  by  those  who  framed  the  modem  statutes  defining 
the  powers  of  incorporated  companies  (a)  ;  which,  if  the 
opposite  view  be  correct,  are  redundant  in  permission  and 
defective  in  prohibition. 

<*  General       The  theory  of  general  capacity,  on  the  other  hand,  may 
capacity,    ^^jj  y^  supported  On  principle   as  tending  to  call  the 

attention  of  the  Legislature  more  distinctly  to  the  limits 
it  may  be  proposed  to  assign  to  corporate  powers,  and 
ultimately  to  promote  general  convenience  by  making  those 
limits  more  certain.  It  is  also  favoured  by  the  general 
analogies  of  the  law.  There  is  a  fallacy  latent  in  the  phrase 
of  the  other  theory.  When  we  speak  of  an  artificial  person 
as  a  creature  of  the  law,  we  mean  its  legal  existence,  not 
its  particular  rights  and  capacities.    If  legal  existence  as 

(x)  See  judgment  of  Coleridge,  J.  ever,  this  is  much  qualified  Vf  the 

Mayor  of  Norwich  v.  Norfolk  By.  Co,  note  at  p.  278.)  The  Supreme  Court 

4  E.  &  B.  397,  24  L.  J.  Q.  B.  105,  of  the  U.S.  certainly  seema  to  have 

119.  80  held,  at  aU  events  as  to  corpora- 

(y)  Accordingly  it  was  till  quite  tions  created  by  statute :  Bank  of 

lately  adopted  by  the  best  text-  Augusta  v.  EarU^  13  Fetors,  619, 

writers.    Kent,  Comm.  2.  298—9,  687. 
even  treated  it  as  an  obvious  doo-  (2)  See  L.  B.  9  Ex.  266. 

trine :  (in  the  latter  editions,  how- 
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a  subject  of  rights  and  duties  is  onoe  admitted  by  a  fiction, 
why  not  admit  its  ordinary  incidents  so  far  as  they  are 
physically  possible  P  All  rights  are  in  one  sense  creatures 
of  the  lawy  and  it  is  in  a  special  sense  by  creation  of  the 
law  that  artificial  persons  exist  at  all :  but  when  you  have 
got  your  artificial  person,  why  call  in  a  second  special 
creation  to  account  for  its  rights  P 

This  last  view  seems  on  the  whole  to  have  in  its  favour  Powers  of 
a  preponderance  of  modem  authority.    It  is  subject  how-  J^^ra?^ 
ever  to  an  important  qualification,  finally  established  by  the  ^^^ - 
leading  case,  to  be  more  particularly  spoken  of  afterwards,  pmpoaeB 
of  Aahbury  Bailtcay  Carriage  Co.  v.  Riche  {a) ;  namely,  ®^  "^^'" 
'*  that  where  there  is  an  Act  of  Parliament  creating  a 
corporation  for  a  particular  purpose,  and  giving  it  powers 
for  that  particular  purpose,  what  it  does  not  expressly  or 
impliedly  authorize  is  to  be  taken  as  prohibited  "  {a).   This 
makes  the  confiict  between  the  two  theories  much  less 
sensible  in  practice  than  might  at  first  sight  be  expected. 
The  considerations  on  which  the  qualification  rests  are  in 
themselves  foreign  to  the  law  of  corporations  as  such,  but 
they  are  constantly  present  in  the  modem  cases  and  are 
often  decisive. 

These  considerations  are  derived  (1)  from  the  law  of  BeaBons 
partnership :  (2)  from  principles  of  public  policy.  [Station 

derived^ 

1.  In  trading  corporations  the  relation  of  the  members  i.  From 
or  shareholders  to  one  another  is  in  fact  a  modified  (6)  ^^^^ 
contract  of  partnership,  which  in  the  view  of  courts  of 
equity  is  governed  by  the  ordinary  rules  of  partnership  law 
so  far  as  they  are  not  excluded  by  the  constitution  of  the 
company. 

Now  it  is  a  weU-settled  principle  of  partnership  law  that  Rigrhts  of 
no  majority  of  the  partners  can  bind  a  dissenting  minority,  ^^^f 

(a)  L.  B.  7  H.  L.  653 ;  Lord  of  shareholders,  and  other  things 
Blackburn  \si.  A.  G,  y.  O.  E.  Ry.  which  cannot  (at  least  with  con- 
Co.  5  App.  Ga.,  at  p.  481 ;  cp.  Reg,  venience  or  completeness)  be  made 
V.  Reed^  6  Q.  B.  D.,  at  p.  488.  incident  to  a  partnership  at  common 

(b)  Kamely   by   provisions    for  law. 
transfer  of  shares,  limited  liability 
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Dootrine 
as  to 
limited 


In  public 
oompanies 
limits  of 
directors' 
anthorify 
presamed 
to  be 
known. 


or  even  one  dissenting  partner,  to  engage  the  firm  in  trans- 
actions beyond  its  original  soope  (c).  In  the  case,  there- 
f  ore,  of  a  corporation  whose  members  are  as  between  them- 
selves partners  in  the  business  carried  on  by  the  corporation, 
any  dissenting  member  is  entitled  to  restrain  the  governing 
body  or  the  majority  of  the  company  from  attempting  to 
involve  the  company  in  an  imdertaldng  which  does  not 
come  within  its  purposes  as  defined  by  its  original  con- 
stitution. Courts  of  equity  have  been  naturally  called 
upon  to  look  at  the  subject  chiefly  from  this  point  of  view, 
that  is,  as  giving  rise  to  questions  between  shareholders 
and  directors,  or  between  minorities  and  majorities.^  Such 
questions  do  not  require  the  court  to  decide  whether  an  act 
which  dissentients  may  prevent  the  agents  of  the  company 
from  doing  in  its  name  might  not  nevertheless,  if  so  done 
by  them  with  apparent  authority,  be  binding  on  the  cor- 
porate body,  or  a  contract  so  made  be  enforceable  by  the 
other  party  who  had  contracted  in  good  f  cdth.  This  dis- 
tinction, clear  and  important  as  it  is,  has  not  always  been 
kept  in  sight.  But  further,  according  to  the  law  of  part- 
nership a  partner  can  bind  the  firm  only  as  its  agent :  his 
authority  is  prima  facie  an  extensive  one  ((/),  but  if  it  is 
specially  restricted  by  agreement  between  the  partners,  and 
the  restriction  is  known  to  the  person  dealing  with  him, 
he  cannot  bind  the  firm  to  anything  beyond  those  special 
limits  {e).  Limits  of  this  kind  may  be  imposed  on  the 
directors  or  other  officers  of  a  company  by  its  constitution; 
and  if  that  constitution  is  embodied  in  a  special  Act  of 
Parliament,  or  in  a  deed  of  settlement  or  articles  of  associa- 
tion registered  in  a  public  office  under  the  provisions  of  a 
general  Act,  it  is  considered  that  all  persons  dealing  with 
the  agents  of  the  corporation  must  be  deemed  to  have  notice 
of  the  limits  thus  publicly  set  to  their  authority.    The 


U)  lindley,  1.  600  sqq. 

(4)  liindley,  1.  236 ;  per  Jamas, 
L.  J.  JBaird's  ca.  6  Ch.  733 ;  Story 
on  Agency,  §}  124, 126,  adopted  by 


the  Judicial  Committee  in  Btmk  of 
AuBtraUuia  v.  Brnllat,  6  Moo.  P.  C. 
162,  196. 
(#)  Lmdley,  1.  827  sqq. 
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corporation  is  accordingly  not  bound  by  anything  done  by 
them  in  its  name  when  the  transaction  is  on  the  f  8U)e  of  it 
in  excess  of  the  powers  thus  defined  (/).  And  it  is  im- 
portant to  remember  that  in  this  view  the  resolutions  of 
meetings  however  numerous,  and  passed  by  however  great 
a  majority,  have  of  themselves  no  more  power  than  the 
proceedings  of  individual  agents  to  bind  the  partnership 
against  the  will  of  any  single  member  to  transactions  of  a 
kind  to  which  he  did  not  by  the  contract  of  partnership 
agree  that  it  might  be  bound. 

Irregularities  in  the  conduct  of  the  internal  affairs  of 
the  body  corporate,  even  the  omission  of  things  which  as 
between  shareholders  and  directors  are  conditions  precedent 
to  flie  exercise  of  the  directors*  authority,  will  not  however 
invalidate  acts  which  on  the  face  of  them  are  regular  and 
authorized :  third  parties  dealing  in  good  faith  are  entitled 
to  assume  that  internal  regulations  (the  observance  of  which 
it  may*  be  difficult  or  impossible  for  them  to  verify)  have  in 
fact  been  complied  with  (g). 

These  applications  of  partnership  law  materially  cut 
down  the  results  of  the  common  law  theory  of  general 
capacity  so  far  as  regards  its  application  to  almost  all 
incorporated  companies  of  modem  origin. 

But  it  is  to  be  observed  that  in  the  ordinary  law  of  Asflent  of 

aU  the 

partnership  there  is  nothing  to  prevent  the  members  of  a  memben 
firm,  if  they  are  all  so  minded,  from  extending  or  changing  '^^  ^' 
its  business  without  limit  by  their  unanimous  agreement,  objectioxia 
As  a  matter  of  pure  corporation  law,  the  unanimity  of  the  t^. 
members  is  of  little  importance :  it  may  supply  the  want 
of  a  formal  act  of  the  governing  body  in  some  cases  (A), 
but  it  can  in  no  case  do  more.     As  a  matter  of  mixed 
corporation  and  partnership  law  this  imanimity  may  be  all- 

(/)  Lmdlej,  1.  252.  &c.y  are  incorporated  to  them  and 

(^)  Lindley,  1.  263  sqq.  their  sncoeasors  bj  the^name  of  X, 

(A)  EYen  this   is   in   strictness  then  A  -|-  B  -|-  0  -f-   ^    •    •     &o. 

hardly  consistent  with  the  leading  are  not  =»  X. 

principle  that  if  A,  B,  C.     .    .     . 
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important  as  being  a  ratification  by  all  the  partners  of  that 
which  if  any  one  of  them  dissented  would  not  be  the  act  of 
the  firm :  for  although  the  corporate  body  of  which  they 
are  members  is  in  many  respects  different  from  any  ordinary 
partnership,  it  is  treated,  and  justly  treated,  as  a  partner- 
ship for  this  purpose.  It  appears,  then,  that  the  unanimous 
assent  of  the  members  will  remove  all  objections  founded 
on  the  principles  of  partnership,  and  will  so  far  leaye  the 
corporation  in  full  possession  of  its  common  law  powers. 
There  are  nevertheless  many  transactions  which  even  the 
unanimous  will  of  all  the  members  cannot  make  binding 
as  corporate  acts.  For  the  reasons  which  determine  this 
we  must  seek  farther. 


2.  PubUo 
polioy: 
corpora- 
tions 

formed  for 
special 
purposes.  ^ 
Powers 
must  not 
be  used  to 
defeat 
purposes 
of  incor- 
poration. 


2.  Most  corporations  established  in  modem  times  by 
special  Acts  of  Parliament  have  been  established  expressly 
for  special  purposes  the  fulfilment  of  which  is  considered 
to  be  for  the  benefit  of  the  public  as  well  as  of  the  pro- 
prietors of  the  undertaking,  and  for  this  reason  they  are 
armed  with  extraordinary  powers  and  privileges.  What- 
ever a  corporation  may  be  capable  of  doing  at  common 
law,  there  is  no  doubt  that  imusual  powers  given  by  the 
Legislature  for  a  special  purpose  must  be  employed  only 
for  that  purpose :  if  Parliament  empowers  either  natural 
persons  or  a  corporation  to  take  J.  S.'s  lands  for  a  railway, 
J.  S.  is  not  bound  to  let  them  take  it  for  a  factory  or  to  let 
them  take  an  excessive  quantity  of  land  on  purpose  to  re- 
sell it  at  a  profit  {i).    If  Parliament  confers  immunity  for 


(t)  See  OaUowayY,  Mayor  of 
London,  L.  B.  1  H.  L.  at  p.  43, 
Lord  Carington  y.  Wyeombe  Ry.  Co. 
3  Gh.  377,  381.  Nor  may  a  com- 
pany hold  regattas  or  let  out 
pleasure-boats  to  the  inconvenience 
of  the  former  owner  on  a  piece  of 
water  acquired  by  them  under  their 
Act  for  a  reservoir :  Boatock  v.  N, 
Staffordshire  £v.  Co,  3  Sm.  &  G. 
283y  292 ;  nor  alienateland similarly 
acquired  except  for  purposes  au- 
thorized by  tne  Act:  Mulliner  v. 


Midland  By.  Co.  11  Ch.  D.  611, 
622.  But  a  statutory  corporation 
acquiring  property  takes  it  with 
all  its  rights  and  incidents  as 
against  strangers,  subject  only  to 
the  duty  of  exercising  those  rights 
in  good  faith  with  a  view  to  the 
objects  of  incorporation:  Swindon 
Waterworks  Co.  v.  JFiits  and  Berks 
Canal  Navigation  Co.  L.  R.  7  H  L. 
697,  704,  710  ;  Bonner  v.  O.  IF.  R. 
Co.,  C.  A.,  24  Ch.  D.  1 ;  and  a 
corporation  cannot  bind  itself  not 
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the  obstmction  of  anavigable  riTer  by  bafldingabridgeat 
a  specified  plaoe  that  will  be  no  excuse  for  obstmctiiig  it  in 
the  like  manner  elsewhere.  Moreorer  we  cannot  stop 
here.  It  is  impoflsible  to  say  that  an  incorporation  for 
special  objects  and  with  special  powers  gires  a  restricted 
right  of  using  those  powers,  but  leaves  the  nse  of  ordinaiy 
corporate  powers  without  any  restriction.  The  possession 
of  extraordinary  powers  puts  the  corporation  for  almost  all 
purposes  and  in  almost  all  transactions  in  a  wholly  different 
position  from  that  which  it  would  haye  held  without  them; 
and  apart  from  the  actual  exercise  of  them  it  may  do  many 
things  which  it  was  otherwise  legally  competent  to  do,  but 
which  without  their  existence  it  could  practically  neyer 
have  done.  Any  substantial  departure  from  the  purposes 
contemplated  by  the  Legislature^  whether  involving  on  the 
face  of  it  a  misapplication  of  special  powers  or  not,  would 
defeat  the  expectations  and  objects  with  which  those 
powers  were  given.  When  Parliament,  in  the  public 
interest  and  in  consideration  of  a  presumed  benefit  to  the 
public,  confers  extraordinary  powers,  it  must  be  taken  in 
the  same  interest  to  forbid  the  doing  of  that  which  will 
tend  to  defeat  its  policy  in  conferring  them ;  and  to  forbid 
in  the  sense  not  only  of  attaching  penal  consequences  to 
such  acts  when  done,  but  of  making  them  wholly  void  if 
it  is  attempted  to  do  them.  Accordingly  contracts  of 
railway  companies  and  corporations  of  a  like  public  nature 
which  can  be  seen  to  import  a  substantial  contravention  of 
the  policy  of  the  incorporating  Acts  are  held  by  the  courts 
to  be  void,  and  are  often  spoken  of  as  mala  prohibita^  and 
illegal  in  the  same  sense  thai  a  contract  of  a  natural 
person  to  do  anything  contrary  to  the  provisions  of  an  Act 
of  Parliament  is  illegal  (*).     Others  prefer  to  say  that  the 

to  use  in  the  future  special  powers  2  Ex.  379  ;  and  (Brett  and  Grove, 

which  have  presumably  been  con-  JJ.  concurring)  in  Riehe  y.  Aahbury 

ferred  to  be  used  for  the  public  Ry»  Carriage  Co.  L.  B.  9  Ex.  262, 

good:    Ayr   Harbour   Trustees   v.  266;  Lord  Hatherlej,  s.  o.  nom. 

Oswaldf  8  App.  Ca.  623.  Ashbury  By.  Carriage  Co,  v.  Riehe^ 

(k)  Blackburn,  J.  in  Taylor  v.  L.  R.  7  H.  L.  at  p.  689. 
Chiehestjr  ^  Midhurst  By,  Co,  L.  R. 
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Legifllaturey  acting  indeed  on  motives  of  public  policy,  has 
simply  disabled  the  corporation  from  doing  acts  of  this 
class ;  "  to  regard  the  case  as  one  of  incapacity  to  contract 
rather  than  of  illegality^  and  the  corporation  as  if  it  were 
non-existent  for  the  purpose  of  such  contracts  "  (/). 

The  difference,  however,  is  but  a  verbal  one,  and  both 
modes  of  expression  have  their  convenience.  The  former 
seems  appropriate  in  such  a  case  as  that  where  it  was 
decided  that  the  agreement  of  a  third  person  to  procure  a 
company  to  do  something  foreign  to  its  proper  purposes  is 
illegal  and  void  (m). 


ibterert  of      There  is  another  consideration  of  a  somewhat  similar 

too  pnblio 

as  in-        kind  which  applies  equally  to  what  may  be  called  public 
vefltow.      companies  in  a  special  sense — i.e.y  such  as  are  invested 
with  special  powers  for  carrying  out  defined  objects  of 
public  interest — and  ordinary  joint-stock  companies  which 
have  no  such  powers.    The  provisions  for  limited  liability, 
and  for  the  easy  transfer  of  shares  in  both  sorts  of  com- 
panies must   be  considered,  in  their  modem  form  and 
extent  at  least,  as  a  statutory  privilege.     These  provisions 
also  invest  the  companies  with  a  certain  public  character 
and  interest  quite  apart  from  the  nature  of  their  particular 
objects  in  each  case,  but  derived  from  the  fact  that  they  do 
Buyers  of  professedly  exist  for  particular  objects.    By  far  the  greater 
^^^    part  of  their  capital  represents  the  money  of  shareholders 
and  per-     who  have  bought  shares  in  the  market  without  any  inten- 
giTing       tion  of  taking  an  active  part  in  the  management  of  the 
credit  to     ooucem,  but  on  the  faith  that  they  know  in  what  sort  of 
pany  have  adventure  they  are  investing  their  money,  and  that  the 


(/)  Archibald,  J.  (Keating  and 
Qoain,  J  J.  concurring),  L.  R.  9 
Ex.  293 ;  Lord  Cairns,  L.  B.  7 
H.  L.  at  p.  672  ;  Lord  Selbome,  ib. 
694.  Ana  BramweU,  L.  J.,  rather 
strongly  disapproves  of  calling 
sudi  acts  illegal,  pointing  out  that 
if  Uiey  were  properly  so  called  there 
would  have  been  some  means  of 


restraining  them  in  a  court  of 
common  law  at  the  instance  of  the 
Crown :  A,  G.  v.  G.  E,  Ity,  Co.  11 
Ch.  D.  at  pp.  601 — 3. 

(m)  McGregor  Y,  Dover  ^  Leal Ry, 
Co,  18  Q.  B.  618,  22  L.  J.  Q.  B.  69. 
See  per  Erie,  J.,  in  Mayor  of  Kor- 
tcieh  V.  Norfolk  JRy.  Co,  4  E.  &  B. 
397,  24  L.  J.  Q,  B.  106. 
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oompany's  funds  are  not  being  and  will  not  be  applied  to  a  right  to 
other  objects  than  those  set  forth  in  its  constitution  as  de-  ^t^e 
dared  by  the  Act  of  incorporation,  memorandum  of  assoda-  oompaDy'a 
tion,  or  the  like.  This  is  not  a  mere  repetition  of  the  ob-  objeotaare 
jections  grounded  on  partnership  law ;  the  incoming  share-  J^®"^ 
holder  may  protect  himself  for  the  future,  but  the  mischief 
may  be  done  or  doing  at  the  time  of  the  purchase :  and 
besides  it  may  fairly  be  said  that  persons  other  than  share- 
holders deal  with  the  company  on  the  faith  of  its  adhering 
to  its  defined  objects.  They  are  entitled  to  ''  know  that 
they  are  dealing  with  persons  who  can  only  devote  their 
means  to  a  given  class  of  objects,  and  who  are  prohibited 
from  devoting  their  means  to  any  other  purpose  "  (n).  The 
assent  of  all  those  who  are  shareholders  at  a  given  time  will 
of  course  bind  them  individually,  but  leaves  this  difiSculty 
untouched  (o).  If  I  buy  shares  in  a  company  which  pro- 
fesses to  make  railway  plant  in  England  I  have  a  right  to 
assume  that  its  funds  are  not  pledged  to  pay  for  making  a 
railway  in  Spain  or  Belgium,  and  it  is  the  same  if  dealing 
with  it  as  a  stranger  I  lend  money  or  otherwise  give  credit 
to  it.  Accordingly  the  provisions  of  the  Companies  Act, 
1862,  are  to  be  considered  as  having  been  enacted  in  the 
interests  of  '^  in  the  first  place,  those  who  might  become 
shareholders  in  succession  to  the  persons  who  were  share- 
holders for  the  time  being ;  and  secondly,  the  outside 
public,  and  more  particularly  those  who  might  be  creditors 
of  companies  of  this  kind  "  {p).  The  House  of  Lords  has 
unanimously  decided  (after  an  equal  division  of  opinion  in 
the  Court  of  Exchequer  Chamber)  that  by  the  general 
scheme  and  on  the  true  construction  of  the  Act  a  company 
registered  under  it  is  forbidden  to  enter,  even  with  the 
unanimous  assent  of  the  shareholders  for  the  time  being, 
into  a  contract  foreign  to  its  objects  as  defined  in  the 
memorandum  of  association  (g), 

(fi)  Lord  Hatherley,  L.  B.  7  H.  (p)  Loid  Cairns,  L.  B.  7  H.  L. 

L.  at  p.  684.  at  p.  667. 

(o)  See  L.  B.  9  Ex.  270,  291.  (q)  Atkbury  By.  Carriag$  f  Iron 
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The  reader  is  referred  to  the  Appendix  (r)  for  a  selection 
of  authorities  showing  how  the  doctrine  of  corporate  powers 
here  given  in  outline  has  gradually  been  worked  out. 


Inability 
of  corpo- 
rations 


instra- 
ments. 


It  is  not  proposed  to  enter  on  any  further  discussion  of 
the  particular  oontraots  which  particukr  corporate  bodies 
to  make     j^g^y^  j^q^^  j^^j^  incapable  of  making^.     One  class  of  con- 

neg^otiabld  ,,'*'  *^, 

tracts,  however,  is  in  a  somewhat  peculiar  position  in  this 
respect,  and  requires  a  little  separate  consideration.  We 
mean  the  contracts  expressed  in  negotiable  instruments 
and  governed  by  the  law  merchant.  It  is  said  and  truly 
said  that  as  a  general  rule  a  corporation  cannot  bind  itself 
by  a  negotiable  instrument  («).  The  origin  and  meaning  of 
the  rule  are  easily  misapprehended.  At  first  sight  it  looks 
like  an  obvious  deduction  from  the  doctrine  of  limited 
special  capacities.  If  a  corporation  can  only  make  such 
contracts  bb  it  is  empowered  to  make,  then  it  f oUows  of 
course  that  among  other  things  it  camiot  issue  bills  or 
notes  without  express  or  implied  authority  to  do  so ;  but 
we  have  seen  that  this  ground  is  now  hardly  tenable.  In 
order  to  state  what  we  believe  to  be  the  true  view  we  must 
to  some  extent  anticipate  the  subject  of  the  following 
chapter,  so  far  as  it  relates  to  the  form  of  ooiporate  con- 
Thediffi-  tracts.  The  general  rule  is  that  the  contracts  of  a  cor- 
poration must  be  made  under  its  common  seal,  and  it 
follows  that  a  corporation  oosmoi  prima  fade  be  bound  by 
negotiable  instruments  in  the  ordinary  form.  The  only 
early  authority  which  is  really  much  to  the  point  was 
argued  and  partly  decided  on  this  footing  {t).     Of  late 


oulty  in 

partly 

lonnal. 


Co.  T.  Riehe^  L.  B.  7  H.  L.  663  ;  in 
Ex.  and  £z.  Gh.  L.  B.  9  Ex.  224, 
249. 

(r)  Note  D. 

(»)  A  different  role  prevails  in 
the  United  States,  where  it  is  held 
that  a  corporation  not  expressly 
prohibited  from  so  doing  may  give 
negotiable  promissory  notes  for 
any  of  the  legitimate  purposes  of 
its  incorporation :  JfoM  v.  Averill, 


10  K.  Y.  449,  and  other  autho- 
rities cited  by  Mr.  Weld  in  his 
note  here  in  American  edition. 

{t)  Broughton  y.Maneheater  Water- 
icorka  Co.3B.&  Aid.  1.  The  chief 
point  was  on  the  statutes  giving 
the  Bank  of  England  exclusive 
rights  of  issuing  notes,  &c.,  within 
COTtain  limits,  as  to  which  see 
lindley,  1.  185,  note.  In  Murray 
V.  K  India  Co,  6  B.  &  Aid.  204,  the 
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yean  mooiporated  oompanies  have  issued  doouments  under 
seal  purporting  to  be  negotiable ;  but  by  the  law  merchant 
an  instrument  under  seal  cannot  be  negotiable,  and  it  is 
tiie  better  opinion  that  the  fact  of  the  seal  being  a  cor- 
porate one  makes  no  difference ;  it  cannot  be  taken  as 
merely  equivalent  to  signature  because  the  party  sealing 
is  an  artificial  person  and  unable  to  sign  {u).    Putting  this  Paray  in 
last  question  aside,  however,  there  are  very  many  matters  appUoa- 
about  which  a  corporation  can  contract  without  seal,  and  ^^  ^^ 
in  particular  in  the  case  of  a  trading  corporation  all  things  ordinary 
naturally  incident  to  the  business  it  carries  on.     Why  '^^^^ 
should  not  the  agents  who  are  authorized  to  contract  on  ship 
behalf  of  the  company  in  the  ordinary  course  of  its  business  ^f^^' 
be  competent  to  bind  the  company  by  their  acceptance  or 
indorsement  on  its  behalf,  just  as  a  member  of  an  ordinary 
trading  partnership  can  bind  the  firm  P    There  is  a  two- 
fold answer  to  this  question.     First,  the  extensive  implied 
authority  of  an  ordinaiy  partner  to  bind  his  fellows  cannot 
be  applied  to  the  case  of  a  numerous  association,  whether 
incorporated  or  not,  whose  members  are  personally  un- 
known to  each  other,  and  it  has  been  often  decided  that 
the  managers  of  such  associations  cannot  bind  the  indi- 
vidual members  or  the  corporate  body,  as  the  case  may  be, 
by  giving  negotiable  instruments  in  the  name  of  the  con- 
cern, unless  the  terms  of  their  particular  authority  enable 
them  to  do  so  by  express  words  or  necessary  implication  (x). 
In  the  case  of  a  corporation  this  authority  must  be  sought 


Btatatory  authority  to  iaeae  bills 
was  not  disputed ;  a  difficulty  was 
raised  as  to  the  proper  remedy,  but 
disposed  of  in  the  course  of  argu- 
ment (p.  210).  Other  oases  at  first 
sight  like  these  relate  to  the 
authority  of  particular  agents  to 
bind  a  corporate — or  unincorpo- 
rated— association  irrespective  of 
the  theory  of  corporate  liabilities. 
See  the  next  note  but  one. 

(u)  Crouch  Y.  Credit  Fonder^  L.  B. 
8  Q.  B.  374. 

{x)  As  to  unincorporated  joint 
stock  companies:  Neale  y.  Turion^ 

P. 


4  Bing.  149,  Dickinson  y.  Valpy^  10 
B.  &  G.  128,  Bratnah  y.  Boberts,  3 
Bing.  N.  0.  963,  Bulty.  Morrel,  12 
A.  &  E.  746,  Brown  v.  Byert,  16  M. 
&  W.  252.  As  to  incorporated  oom- 
panies:  Steele  v.  Harmerj  14  M.  & 
W.  831  (in  Ex.  Ch.  4  Ex.  1,  not  on 
this  point),  Thompson  v.  Universal 
Salvage  Co.  1  Ex.  694,  Re  Peruvian 
Rys,  Co.  2  Ch.  617;  cp.  Ex  parte 
City  Bank,  3  Ch.  768,  per  Selwrn, 
L.J.  The  two  last  cases  go  rather 
far  in  the  direction  of  implying 
such  a  power  from  general  words. 
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in  its  constitution  as  set  forth  in  its  special  Act,  articles  of 
And  association,  or  the  like.     Secondly,  the  power  of  even  a 

the  ^  ^    trading  corporation  to  contract  without  seal  is  limited  to 
l)eouli!ur     things  incidental  to  the  usual  conduct  of  its  business.   But 

character  " 

of  the  as  was  pointed  out  by  a  judge  who  was  certainly  not  dis- 
^^^p^  posed  to  take  a  narrow  yiew  of  corporate  powers,  a  nego- 
tiable instrument  is  not  merely  evidence  of  a  contract,  but 
creates  a  new  contract  and  a  distinct  cause  of  action,  and 
"  it  would  be  altogether  contrary  to  the  principles  of  the 
law  which  regulates  such  instruments  that  they  should  be 
vaUd  or  not  according  as  the  consideration  between  the 
original  parties  was  good  or  bad^"  and  it  would  be  most 
inconvenient  if  one  had  in  the  case  of  a  corporation  to 
inquire  "whether  the  consideration  in  respect  of  which 
the  acceptance  is  given  is  sufficiently  connected  with  the 
purposes  for  which  the  acceptors  are  incorporated"  (y). 

The  result  seems  to  be  that  a  corporation  cannot  be 
bound  by  negotiable  instruments  except  in  one  of  the 
following  cases : — 

1.  When  the  negotiation  of  bills  and  notes  is  itself  one 
of  the  purposes  for  which  the  corporation  exists — "  within 
the  very  scope  and  object  of  their  incorporation  "  (s) — as 
with  the  Bank  of  England  and  the  East  India  Company, 
and  (it  is  presumed)  financial  companies  generally,  and 
perhaps  even  all  companies  whose  business  wholly  or 
chiefly  consists  in  buying  and  selling  (z). 

2.  When  the  instrument  is  accepted  or  made  by  an 
agent  for  the  corporation  whom  its  constitution  empowers 
to  accept  bills,  &c.,  on  its  behalf  either  by  express  words 
or  by  necessary  implication. 

The  extent  of  these  exceptions  cannot  be  said  to  be  very 
precisely  defined,  and  in  framing  articles  of  association,  &c., 

(y)  Per  Erie,  G.J.,    Bateman  y.  pain  of    forfeiting   the    nominal 

M%d  Wales  Ry,  Co,,  L.  R.  1  C.  P.  amount  of  the  security :    7   &  8 

499,  509.    Railway  companies  are  Vict.  o.  85,  s.  19. 

expressly  forbidden  to  issue  neg^-  (z)  Per  Montague  Smith,  J.,  L. 

tiable  or    assignable    instruments  R.    1   C.  P.   512;   Ex  parte  City 

without    statutory    authority,    on  Bank,  3  Gh.  758. 
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it  is  therefore  desirable  to  insert  express  and  clear  provisions 
on  this  head. 

In  the  United  States  the  Supreme  Court  has  decided  American 
that  local  authorities  having  the  usual  powers  of  adminis- 
tration and  local  taxation  have  not  any  implied  power  to 
issue  negotiable  securities  which  will  be  indisputable  in 
the  hands  of  a  bond  fide  holder  for  value  (a),  and  has  been 
equally  divided  on  the  question  whether  municipal  corpo- 
rations have  such  power  (b).  It  seems  however  that  in 
American  Courts  a  power  to  borrow  money  is  held  to  carry 
with  it  as  an  incident  the  power  of  issuing  negotiable 
securities  (c). 

The  common  law  doctrine  of  estoppel  {d)^  and  the  kindred  Estoppel 
equitable  doctrine  of  part  performance  («),  apply  to  corpora-  ^rfonn- 
tions  as  well  as  to  natural  persons.    Even  when  the  cor-  *^o®  ^pp^J 
porate  seal  has  been  improperly  affixed  to  a  document  by  rations. 
a  person  who  has  the  custody  of  the  seal  for  other  pur- 
poses, the  corporation  may  be  bound  by  conduct  on  the 
part  of  its  governing  body  which  amounts  to  an  estoppel 
or  ratification,  but  it  will  not  be  bound  by  anything  less  (/). 
The  principles  applied  in  such  cases  are  in  truth  indepen- 
dent of  contract,  and  therefore  no  difficulty  arises  from  the 
want  of  a  contract  under  the  corporate  seal,  or  non-com- 
pliance with  statutory  forms.    But  it  is  conceived  that  no 
sort  of  estoppel,  part  performance,  or  ratification  can  bind 
a  corporation  to  a  transaction  which  the  legislature  has  in 
substance  forbidden  it  to  undertake,  or  made  it  incapable 
of  undertaking. 

(a)  Fbliee   Jury   y.    BrUton,   15       Corporation  y.   Srouffham,  4  App. 
Wallace,  666,  672.  Ca.  at  p.  169.    This  mast  be  oon- 

(b)  The  Mayor  Y,Itajft  19  Wallace,      fined  however  to  cases  where  the 
466.  corporation  is  "  capable  of  being 

(e)  Police   Jury   y.    Britton^    16  bound  by  the  written  contract  of 

Wallaoe,  666,  and  Mr.  Wald's  note  its  directors  as  an   individual  is 

here  in  American  ed.  capable  of  being  bonnd  by  his  own 

(d)  Webb  Y.  Jffeme  Bay  Commit'  contract  in  writing:"  p^  Cotton, 

eionera,  L.  R.  6  Q.  B.  642.  L.J.,   Munt    r.    Wimbledon    Local 

{e)  Wileon  v.  West  Hartlepool  By.  Board,  4  0.  P.  D.  at  p.  62. 

Co,  2D.  J.  8.  476, 493,  per  Turner,  (/)  Bank  of  Ireland  y.   Effaw? 

L.  J. ;  Crook  y.  Corporation  of  Sea*  Charities,  6  H.  L.  C.  389. 
ford,  6  Ch.  661 ;  Melbourne  Banking 
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According  to  the  modem  conception  of  contract,  all 
agreements  which  satisfy  certain  conditions  of  a  general 
kind  are  valid  contracts  and  may  be  sued  upon,  in  the 
absence  of  any  special  legislation  forbidding  particular 
contracts  to  be  made  or  denying  validity  to  them  unless 
made  with  particular  forms  (a).  So  thoroughly  has  this 
conception  established  itself  in  recent  times  that,  having 
made  the  presence  of  a  consideration  one  of  the  general 
conditions  of  a  valid  contract,  we  are  now  accustomed  to 
bring  contracts  under  seal  within  the  terms  of  the  con- 
dition by  saying  that  where  a  contract  is  under  seal  the 
consideration  is  presumed.  Historically  speaking,  this  is 
a  transparent  fiction.  The  doctrine  of  Consideration  in 
its  present  general  form  is  of  comparatively  modem  origin 
even  if  we  look  to  the  history  of  English  law  alone.  The 
ancient  reason  why  a  deed  could  be  sued  upon  lay  not  in 
a  consideration  in  our  present  sense  of  the  word  being 
presumed  from  the  solemnity  of  the  transaction,  but  in  the 
solemnity  itself.  The  forms  of  sealing  and  delivery  come 
down  to  us  from  a  time  when  the  general  theory  of  the 
law  started  from  a  different  or  even  opposite  point  to  our 
own.    The  fundamental  aasumption  of  ancient  law  (when 


(a)  Gp.  s.  10  of  the  Indian  Con- 
traot  Act:  /'AU  agreements  are 
contracts  [i .  e,  enforceable  by  law, 
8.  2y  sab-B.  A.]  if  thej  are  made  by 
the  free  consent  of  parties  compe- 
tent to  contract,  for  a  lawful  con- 


sideration and  with  a  lawful  object, 
and  are  not  hereby  einpressly  de- 
clared to  be  Toid."  (Then  follows 
a  clause  saring  all  formalities  re- 
quired in  particular  cases  by  the 
law  of  British  India.) 
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it  has  got  so  far  as  to  recognize  contract  at  all)  is  that  the  law  re- 
validity  of  a  contract  depends,  not  upon  the  substance  of  ^mai°  ^ 
the  transaction,  but  upon  its  fulfilling  certain  conditions  of  oontraote. 
form,  and  being  established  by  one  or  other  of  certain 
strictly  specified  modes  of  proof.    When  we  come  to  that 
subject  in  a  later  part  of  this  chapter,  the  reader  will  find 
that  the  law  relating  to  the  form  of  corporate  contracts  is 
still  going  through  a  process  of  struggling  development 
not  altogether  unlike  that  which  took  place  in  earlier  times 
with  regard  to  the  contracts  of  naturflJ  persons.     Both  in  Informal 
the  Broman  law  as  presented  to  us  in  the  Digest  and  ^onable 
Institutes,  and  in  the  English  law  of  the  thirteenth,  and  o^^y  ^ 
even  down  to  the  latter  part  of  the  fifteenth  century,  this  in  Boman 
primitive  doctrine  that  formal  oontraote  alone  give  rise  to  ^^^ 
actions  is  at  the  base  of  the  whole  leannng  of  contracts,  law. 
Considerable  classes  of  informal  contracts  are  excepted  on 
various  grounds  which  are  practically  reducible  to  ''  con- 
venience amounting  almost  to  necessity  "  (a  phrase  which 
we  here  introduce  by  anticipation  from  the  modem  learn- 
ing as  to  the  informal  contracts  of  corporations).    But  the 
exceptions  are  not  as  yet  connected  by  any  recognized 
general  principle.     In  the  English  system,  so  far  as  one 
can  now  judge,  they  are  decidedly  narrower  in  statement 
and  less  important  in  practice  than  in  the  Boman. 

In  England  we  find  this  theory  expressed  by  Bracton  in 
almost  purely  Boman  language  (b),  which  is  substantially 
repeated  in  Fleta.  How  far  the  theory  was  directly  bor- 
rowed, or  how  far  it  already  existed  as  a  genuine  parallel 
development  of  English  legal  ideas  with  which  the  au- 
thorities of  the  civil  law  were  found  in  great  measure  to 
coincide,  may  perhaps  be  doubtful  {c).  At  any  rate  the 
correspondence  is  so  close  that  some  statement  of  the 

{b)  In   BriHon   the  sobstantial  bnt  diaaiipears.    fCap.DeDette,  1. 

correspondence  remains,    but  the  166,  ed.  rTioholls.) 
details  are  much  more  modified  to  {e)  See    Giiterbock,    Henr.    de 

salt  the  real  facts  of  English  prao-  Bracton,  §  18,  pp.  107-8,   where 

tioe,  e.g.  the  verbal  Stipulation  all  the  parallel  is  accurately  stated. 
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Roman  dootrine  in  its  general  effect  (d)  is  almost  necessary 
to  make  its  English  counterpart  intelligible. 

The  Formal  contracts  (legitimae  conventiones)  gave  a  right 

d^^Se.  ^^  action  irrespective  of  their  subject-matter.  In  Justinian's 
time  the  only  kind  of  formal  contract  in  use  was  the  Sti- 
pulation {e)y  or  Ycrbal  contract  by  question  and  answer,  the 
question  being  put  by  the  creditor  and  answered  by  the 
debtor  (as  Dari  spondes  P  spondeo :  Promittis  ?  promitto  : 
Fades?  faciam).  The  origin  and  early  history  of  the 
Stipulation  are  uncertain.  In  our  authorities  it  appears 
as  a  formal  contract  capable  of  bemg  appHed  to  auy  kind 
of  subject-matter  at  the  pleasure  of  the  parties.  Its 
application  was  in  coimse  of  time  extended  by  the  follow- 
ing steps.  1.  The  question  and  answer  were  not  required 
ito  be  in  Latin  (/).  2.  An  exact  verbal  correspondence 
between  them  was  not  necessary  (g),  3.  An  instrument 
in  writing  purporting  to  be  the  record  of  a  Stipulation 
was  treated  as  strong  evidence  of  the  Stipulation  having 
actually  taken  place  (h). 
Nudum  Informal  agreements  (pacta)  did  not  give  any  right  of 

Md  MiMa.  action  without  the  presence  of  something  more  than  the 


(rf)SaYigpy,  Obi.  2.  196  sqq. 
Compare  Sir  H.  Maine's  aoooant  in 
his  ohapter  on  the  Early  History  of 
Contract,  which  is  in  close  agree- 
ment with  Savigny's. 

{e)  The  litterarum  ohligatio  (Gai. 
8. 128)  was  obsolete.  What  appears 
under  that  title  in  the  Institutes 
(3.  21)  is  a  general  rule  of  evi- 
dence unconnected  with  the  ancient 
usage.  The  derivation  of  the 
Stipulation  from  the  nexum  is 
tempting,  but  has  been  shown,  I 
think,  tu  be  untenable.  It  is  aban- 
doned by  Ihering  (Geist  des  rdm. 
B.  1.  263,  2.  684),  Kuntze  (£x- 
ourae  iiber  rom.  B.,  pp.  470,  474, 
476),  Qirtanner  (Die  Stipulation, 
ftcKiel,  1869),  and(independently, 
it  seems)  by  Mr.  Hunter  (Boman 


Law,  pp.  364—368).  It  seems 
quite  possible  that  the  earliest  type 
of  contract  is  to  be  sought  in  cove- 
nants made  between  independent 
tribes  or  families.  Cf.  Gai.  3.  94 
on  the  use  of  the  word  spondeo  in 
treaties.  If  this  were  so,  one 
would  expect  the  covenant  to  be 
confirmed  by  an  oath,  of  which 
Prof.  Muirhead  (on  Gai.  3.  92) 
finds  a  trace  on  other  grounds  in 
the  form  promittis  f  promitto, 
(/)  Gai.  3.  93,  I.  3.  16,  de  v.  o. 

{(j)  C.  8.  38.  de  cont.  et  oomm. 
stipul.  10. 

(A)  C.  8.  38.  de  cont.  et  comm. 
stipul.  14,  I.  3.  19.  de  inut.  stipul. 
{  12. 
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mere  fact  of  the  agreement.  This  something  more  was 
called  caum.  Practically  the  term  oovers  a  somewhat 
wider  ground  than  our  "  consideration  executed :  "  but  it 
has  no  general  notion  corresponding  to  it,  at  least  none  co- 
extensive with  the  notion  of  conlract;  it  is  simply  the 
mark,  whatever  that  may  be  in  the  particular  case,  which 
distinguishes  any  particular  class  of  agreements  from  the 
common  herd  of  pacta  and  makes  them  actionable.  In- 
formal agreements  not  coming  within  any  of  the  privileged 
classes  were  called  nuda  pacta  and  could  not  be  sued  on  (t). 

The  further  application  of  this  metaphor  by  speaking  of 
the  causa  when  it  exists  as  the  clothing  or  vesture  of  the 
agreement  is  without  classical  authority  but  very  common: 
it  is  adopted  to  the  full  extent  by  our  own  early  writers  (A*). 
The  metaphor  is  in  itself  natural  enough,  and  not  confined 
to  legal  usage  :  in  Sir  H.  Holland's  posthumous  essays  we 
read  of  '^  a  naked  inference  now  clothed  with  a  positive 
cause  "  by  the  discoveries  of  spectrum  analysis. 

The  term  nudum  pactum  is  sometimes  used,  however, 
with  a  special  and  rather  different  meaning,  to  express  the 
rule  of  the  civil  law  that  a  contract  without  delivery  will 
not  pass  property  (/). 

The  privileged  informal  contracts  were  the  following :  what 
1.  Meal  contracts,  where  the  causa  consisted  in  the  delivery  ^°^J[^ 
of  money  or  goods :   namely,  mutui  datio^  commodatum^  enforce- 
depositum^  pignuSj  corresponding  to  our  bailments.     This 
class  was  expanded  within  historical  times  to  cover  the 


able. 


(i)  They  gave  rise  howeyer  to 
imperfect  or  *' natural*'  oblig^tionB 
which  had  other  leg^  effects. 

(k)  "ObUgatio  quatuor  speciee 
habet  quibuB  contrahitur  et  plura 
veatimenta,"  Bracton,  99a.  <'  Obli- 
gadoun  deit  estre  vestue  de  v. 
manerea  de  gamisementz, '  *  Britton 
1.  156.  Austin  (2.  1016,  3rd  ed.) 
speaks  per  ineuriam  of  the  right  of 
action  itself,  instead  of  that  which 
girea   the    right,    as    being   the 

clothing."      (The  notion  some- 


<i 


times  met  with  that  if  a  contract 
by  Terbal  question  and  answer  was 
good,  a  contract  in  writing  must 
be  good  a  fortiori^  is  of  course  a 
mere  modem  invention.) 

(/)  Austin,  2. 1002.  Traditionibus 
et  usucapionibus  dominia  rerum, 
non  nudis  pactis,  transferuntur. 
God.  2.  3.  de  pactis,  20.  But  the 
context  is  not  preserred,  and  the 
particular  jMir^tim  in  question  may 
have  been  nudum  in  the  general 
sense  too. 
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so-called  innominate  contracts  denoted  by  the  fonnula 
Do  ut  de8f  &o.  (^7^),  so  that  there  was  an  enforceable  obliga- 
tion re  contracta  wherever,  as  we  should  saj,  there  was  a 
consideration  executed :  yet  the  procedure  in  the  different 

2.  Consensiuil  contracts,  being  contracts  of  constant 
occurrence  in  daily  life  in  which  no  causa  was  required 
beyond  the  nature  of  the  transaction  itself.  Four  such 
contracts  were  recognized,  the  first  three  of  them  at  all 
events  from  the  earliest  times  of  which  we  know  anything, 
namely,  Sale,  Hire,  Partnership,  and  Mandate.  (Emptio 
Yenditio,  Locatio  Conductio,  Societas,  Mandatum)  (o).  To 
this  class  great  additions  were  made  in  later  times.  Sub- 
sidiary contracts  (pacta  adiecta)  entered  into  at  the  same 
time  and  in  connexion  with  contracts  of  an  already  enforce- 
able class  became  likewise  enforceable :  and  divers  kinds 
of  informal  contracts  were  specially  made  actionable  by  the 
Edict  and  by  imperial  constitutions,  the  most  material  of 
these  being  the  constitutum,  covering  the  English  heads  of 
account  stated  and  guaranty.  Justinian  added  the  pactum 
donationis^  it  seems  with  a  special  view  to  gifts  to  pious 
uses  (jt>).  Even  after  all  these  extensions,  however,  matters 
stood  thus  :  "  The  Stipulation,  as  the  only  formal  agree- 
ment existing  in  Justinian's  time,  gave  a  right  of  action. 
Certain  particular  classes  of  agreements  also  gave  a  right 
of  action  even  if  informally  made.  All  other  informal 
agreements  {nuda  pacta)  gave  none.  This  last  proposition, 
that  nuda  pacta  gave  no  right  of  action,  may  be  regarded 
as  the  most  characteristic  principle  of  the  Bomau  law  of 


(m)  Aut  enim  do  tibi  ut  des,  aut 
do  ut  facias,  aut  f aoio  ut  des,  aut 
f ado  ut  facias  ;  in  quibus  quaeritur 
quae  oblig^atio  naacatur.  D.  19.  5. 
de  praescr.  Terbis,  5  pr.  and  see 
Vangerow,  Pand.  §  699  (3.  234,  7th 
ed.).  Blackstone  (Oonun.  2.  444) 
took  this  formula  for  a  classification 
of  a// valuable  considerations,  and 
his  blunder  has  been  copied  without 
reflection  by  later  writers. 


(n\  Dig.  1.  c.  {§  1-4. 

(o)  I  have  altered  the  statement 
here  in  deference  to  Prof.  Muir- 
head's  opinion  (on  Gai.  3.  216)  that 
the  actio  mandati  was  oomparatiyely 
modem. 

(p).  C.  8.  64,  de  donat.  36,  §  6. 
The  establishment  of  emphjrteusis 
as  a  distinct  species  of  contract  is 
of  minor  importance  for  our  present 
purpose. 
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Contract "  (q).  We  may  now  see  the  importanoe  of  bearing 
in  mind  that  in  Eoman,  and  therefore  also  in  early  English 
law,  nudum  pactum  does  not  mean  an  agreement  made 
without  consideration. 

So  far  the  Eoman  theory.  When  it  came  to  be  adopted  ¥^^ 
or  revived  in  Western  Christendom,  what  happened  in  ""  ""' 
G-ermany  was,  according  to  Savigny,  that  the  form  of  the 
Stipulation  being  foreign  and  unsupported  by  any  real 
national  custom  like  that  which  kept  it  alive  among  the 
llomans,  never  foimd  its  way  into  practice  :  and  as  there 
was  nothing  to  put  in  its  place,  the  distinction  between 
formal  and  informal  agreements  disappeared  (r).  The 
conclusion  is  that  in  the  modem  Eoman  law  of  Germany 
the  requirement  of  causa  does  not  exist.  But  this  con- 
clusion is  by  no  means  undisputed;  in  fact  there  is  a 
decided  conflict  of  opinion  among  modem  writers,  though 
the  greater  weight  of  authorities  appear  to  be  for  the 
proposition  here  stated.  It  has  even  been  maintained  that 
a  causa  was  required  for  the  full  validity  of  a  Stipulation 
in  the  Eoman  law  itself  (s).  Something  of  the  same  kind 
seems  to  have  happened  in  Scotland,  where  no  considera- 
tion is  needed  to  make  a  contract  binding:  this  is  qualified 
however  by  the  rule  that  a  gratuitous  promise  cannot  be 
proved  by  oral  evidence,  but  only  by  writing  (t).  In 
French  jurisprudence  on  the  other  hand  the  Eoman  causa 
has  persisted  (though  in  a  pretty  liberal  interpretation)  as 
a  needful  ingredient  of  every  binding  contract.  Instead  of 
pacta  becoming  legitimae  conventioneSy  the  legitimae  convene 
tiones  have  simply  vanished. 

But  our  English  authors  did  find  something  to  put  in  Corre- 
the  place  of  the  Stipulation :  namely  the  solemnities  of  a  ^gUah^ 

{q)  Sav.  ObL  2.  231.  Prof.  Mnir-  (r)  Sav.  ObL  2.  239. 

head,   on  Gai.   3.  134,  says  that  («)  See  Yangerow,  Pand.  {  600 

«<  amongst  peregrins  a  nudum  pae*  (3.  244). 

turn  was  creatiye  of  action :  ' '  whioh  {fy  Erskine,  Pr.  of  Law  of  So.  Bk» 

I  do  not  understand.  3,  Tit.  2,\\\  Bk.  4,  Tit.  2,  §  11. 
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^xjirinein  deed.  Many  things  tend  to  show  that  in  old  English 
&c.  '  and  Anglo-Norman  times  a  writing  was  regarded  only  as 
one  of  the  possihle  modes  of  proof  known  to  the  law. 
The  notion  of  the  valne  of  a  deed  being  in  its  formality 
came  in  later,  but  it  was  well  established  before  the  thir- 
teenth century.  As  early  as  Glanvill  we  find  that  a  man's 
seal  is  conclusive  against  him  (u),  Bracton  after  setting 
forth  almost  in  the  very  words  of  the  Institutes  how 
"  Verbis  contrahitur  obligatio  per  stipulationem  "  (r),  &c. 
adds:  ^'Et  quod  per  scripturam  fieri  possit  stipulatio 
et  obligatio  yidetur,  quia  si  scriptum  fuerit  in  instru- 
mento  aliquem  promisisse,  perinde  habetur  ac  si  interro- 
gatione  praecedente  responsum  sit "  (x).  There  is  no 
doubt  that  he  means  only  a  writing  under  seal,  though 
it  is  not  so  expressed :  Fleta  does  say  in  so  many  words 
that  a  writing  unsealed  will  not  do  (y).  The  equivalent 
for  the  Eoman  Stipulation  being  thus  fixed,  the  classes  of 
Beal  and  Consensual  contracts  are  recognized,  in  the  terms 
of  Eoman  law  so  far  as  the  recognition  goes:  but  the 
Consensual  contracts  are  so  meagrely  handled  that  it  looks 
as  if  they  were  introduced  only  for  form's  sake  (s).  We 
hear  of  nothing  corresponding  to  the  later  Boman  exten- 
sions of  the  validity  of  informal  agreements.     Such  agree- 


(u)  L.  10,  c.  12. 


One  may  doubt  whether  an 
English  court  ever  in  fact  enforced 
or  would  have  enforced  a  Stipula- 
tion proper,  as  well  as  whether  it 
ever  entertained  an  *' actio  legis 
Aquiliae  de  hominibus  per  f  eloniam 
oocisis,"  fo.  103  6.  As  to  Brac- 
ton's  use  of  Roman  names  for 
forms  of  action  compare  Bigelow, 
Leading  Cases  on  the  Law  of 
Torts,  p.  686.  The  foUowing  wild 
marginal  note  occurs  in  an  early 
14th  centuiy  MS.  of  Bracton  in 
the  Cambridge  University  Library 
(Bd.  7.  6} :  Differt  pactum  a  con- 
ventione  quia  pactum  solum  oon- 
sistit  in  sermombus,  ut  in  stipula- 
tionibus,  conventio  tam  in  sermone 
quam  in  opere,  ut  cum  in  scriptis 
redigitur. 


(x)  99  b,  100  a. 

(y)  Lib-  2,  c.  60,  §  26.  Non 
solum  sufficiet  scriptura  nisi  sigilli 
munimine  stipulantis  roboretur 
cum  testimonio  fide  dignorum 
praesentium.  The  wrong  use  of 
ttipulana  for  the  covenantor  deserves 
remark.  Cp.  Kemble,  Cod.  Dipl. 
no.  623  (▲.!>.  979),  <his  testibus 
aatipulanUbus,*  where  the  word  has 
no  distinct  meaning  at  all. 

(e)  Giiterbock  (p.  113)  justly  re- 
marks that  what  Bracton  says  of 
the  Contract  of  Saleinanother  place 
(fo.  61  b)  shows  that  it  was  not  a 
true  consensual  contract  in  his  view. 
The  passage  is  curious,  inasmuch 
as  it  contradicts  the  modem  law  of 
England  in  nearly  all  points,  and 
the  dvU  law  in  most. 
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ments  in  general  give  no  right  of  action :  in  Glanvill  it 
is  expressly  said :  ^'  Privatas  oonventiones  non  solet  curia 
domini  regis  tueri "  (a),  in  a  context  suggesting  that  in  his 
time  eyen  the  regular  consensual  contracts  of  the  civil  law 
fell  within  the  proposition.  In  Braoton  too,  notwithstand- 
ing his  elaborate  copying  of  Eoman  sources,  we  read: 
*'  ludicialis  autem  esse  potent  stipulatio,  vel  conventionalis: 
iudicialis,  quae  iussu  iudicis  fit  ycI  praetoris.  Conyentio- 
nalisy  quae  ex  conyentione  utriusque  partis  concipitur,  nee 
iussu  iudicis  vel  praetoris,  et  quarum  totidem  sunt  genera 
quot  paene  (b)  rerum  contrahendarum,  de  quibus  omnibus 
omnino  curia  regis  se  non  intromittit  nisi  aliquando  de  gratia^* 
(fo.  lOOfl). 

The  sum  of  the  matter  seems  to  have  been  thus.    As  to  Eemedies 
formal  contracts :  A  contract  imder  seal  could  be  enforced  ^^i^ 
by  action  of  debt  {placitum  de  debiio).    It  was  a  good  isthcen- 
defence  that  the  party's  seal  had  been  lost  and  affixed  by  ^T' 
a  stranger  without  his  knowledge,  at  least  if  the  owner  ooyenant. 
had  given  public  notice  of  the  loss  {c) :  but  not  if  it  had 
been  misapplied  by  a  person  in  whose  custody  it  was ;  for 
then,  it  was  said,  it  was  his  own  fault  for  not  having  it  in 
better  keeping.    This  detail  shows  how  much  more  archaic 


(a)  lib.  10,  0.  18,  and  more  foUy 
ib.  0.  8.  "  Curia  domini  regit  " 
18  significant,  for  the  eoclesiasti- 
oal  courts  did  take  oog^nizanoe  of 
breaches  of  informal  agreements 
as  being  against  good  conscience, 
ib.  c.  12,  and  see  Blaokstone*s 
Comm.  1.  62,  and  authorities  there 
dted,  and  Archdeacon  Hale's  Series 
of  Precedents  and  Proceedings, 
where  several  instances  will  be 
found.  It  is  worth  noting  that 
thej  seem  to  cease  after  the  end  of 
the  15th  century,  t.  e.  when  the 
action  of  assumpsit  in  the  temporal 
courts  had  become  well  established, 
and  therefore  the  spiritual  courts 
would  have  been  prohibited  from 
entertaining  such  matters,  as  they 
had  already  been  prohibited  from 
entertaining  suits  nominally  pro 
henone  Jidei^  but  really  equivalent 


to  actions  of  debt  or  the  like :  Y.  B. 
38  H.  6,  29,  pi.  11. 

{b)  This  is  evidently  the  true 
reading:  the  printed  book  has 
poenaey  a  mere  printer's  misreading, 
as  I  suspect,  of  pene^  which  is  given 
by  the  best  MiSS.  Bracton  was 
copying  the  language  of  I.  3.  18, 

(c)  Glanvill  (L.  10,  c.  12)  has  not 
even  this :  Britton,  1, 164, 166,  as  in 
the  text.  **  Pur  ceo  qe  il  ad  oonu 
le  fet  estre  soen  en  partie,  soit 
agard^  pur  le  pleyntif  et  se  purveye 
autre  f oiz  le  def endaunt  de  meillour 

firdeyn."  Cp.  Fleta,  1.  6,  o.  33, 
2  ;  c.  34,  }  4.  That  the  practice 
of  publishing  formal  notice  in  case 
of  loss  really  existed  is  shown  by 
the  example  g^ven  in  Blount's  Xiaw 
Dictionary,  s.v.  Sigillumy  dated  18 
Ric.  2. 


140 


FORM  OF  CONTRACrr. 


Debt  on 
simple 
contracti 
detinue, 


English  law  still  was  than  the  developed  Boman  system 
from  which  it  borrowed  much  of  its  language :  and  also 
that  delivery  was  not  then  known  as  one  of  the  essential 
requisites  of  a  deed.  As  to  informal  contracts ;  An  action 
of  debt  might  be  brought  for  money  lent,  or  the  price  of 
goods  sold  and  delivered,  and  an  action  of  detinue  (which 
was  but  a  species  of  debt)  for  chattels  bailed  (d).  And 
probably  an  action  of  debt  might  be  maintained  for  work 
done  or  on  other  consideration  completely  executed.  At 
least  the  contractus  tnnominati  {do  ut  des^  &c.)  are  distinctly 
recognized  by  the  text-writers,  though  in  Bracton  strangely 
out  of  their  natural  place,  under  the  head  of  conditional 
grants  (Bracton  186,  19a;  Fleta  1.  2,  c.  60,  §  23)  {e). 
About  two  centuries  later  we  find  it  quite  clear  that  an 
action  of  debt  will  lie  on  any  consideration  executed, 
though  the  term  is  not  used,  and  also — which  marks  a 
decided  advance  since  Bracton's  time — that  on  a  contract 
for  the  sale  of  either  goods  or  land  an  action  may  be  main- 
tained for  the  price  before  the  goods  are  delivered  or  seisin 
given  of  the  land  (/). 

Obligations  quari  ex  contractu  might  in  some  cases  at 
least  be  enforced  by  action  of  debt.  Such  an  action 
brought  to  recover  money  paid  on  a  failure  of  consideration 
was  held  good  in  form  (though  there  was  in  fact  a  covenant), 
T.  B.  21  &  22  Ed.  1,  p.  600  (EoUs  ed.),  A.D.  1294,  where 
it  is  also  said  that  money  paid  as  the  price  of  land  might 
be  recovered  back  in  an  action  of  debt  if  the  seller  would 


{d )  For  the  predfle  difference  in 
the  doTeloped  forma  of  pleading  see 

Ser  Maule,  J.  15  G.  B.  203.  The 
ecision  of  the  C.  A.  in  Bryant  y. 
Herbert,  3  G.  P.  D.  389,  that  an 
action  for  wrongful  detention  is 
*< founded  on  tort"  within  the 
meaning  of  the  Gonnty  Gourt  Acts 
is,  and  professes  to  be,  beside  Uie 
historiciu  question.  Mr.  Justice 
O.  W.  Holmes,  of  Massachusetts, 
has  most  inffeniouslj  connected 
the  historical  hmits  of  the  action  of 
debt  with  the  method  of  proof  re- 


quired of  the  plaintiff  in  theabeence 
of  a  deed.  **  The  Gonmum  Law," 
Boston,  1881,  pp.  256,  tqq. 

{e)  In  Bracton  fo.  19a,  lines  14, 
15  in  ed.  1569,  n  (the  second]  ,jiowMn< 
and  ut  repetere  possim  are  corrupt. 
The  true  readings,  oonjectunulj 
restored  long  affo  by  Giiterbock,  and 
in  fact  given  almost  id^iticaUj  b j 
the  beet  MSS.,  are  lerf  .  .  .  po$aiM 
.  .  .  fum  ut  repetere  pauim, 

(/)  Y.  B.  Mich.  37  H.  6  rA.D. 
1459],  8,  pi.  18,  by  Prisot,  G.  J. 
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not  enfeoflp  the  buyer.  This  action  was  probably  a  direct 
imitation  of  the  Eoman  Gondictions,  and  must  not  bo 
confused  with  the  modem  action  of  assumpsit  on  the 
"  common  counts." 

The  action  of  account  was  also  in  use,  see  52  Hen.  3  Aocount. 
(Stat  Marlb.)  c.  17,  13  Ed.  1  (Stat.  Westm.  2)  c.  23.  It 
seems  to  have  been  for  a  long  time  a  remedy  of  wide  appli- 
cation (sometimes  exclusively,  sometimes  concurrently  with 
debt)  to  enforce  claims  of  the  kind  which  in  modem  times 
have  been  the  subject  of  actions  of  assumpsit  for  money 
had  and  received  or  the  like.  It  covered  apparently  all 
sorts  of  cases  where  money  had  been  paid  on  condition  or 
to  be  dealt  with  in  some  way  prescribed  by  the  person 
paying  it  (see  cases  in  1  Eol.  Abr.  116).  One  must  not 
be  misled  by  the  statement  that  ''no  man  shall  be  charged 
in  account  but  as  guardian  in  socage,  bailifi  or  receiver  " 
(11  Co.  Eep.  89,  Co.  Lit.  172  a) :  for  it  is  also  said  "a 
man  shall  have  a  writ  of  aocount  against  one  as  bailiff  or 
receiver  where  he  was  not  his  bailiff  or  receiver :  for  if  a 
man  receive  money  for  my  use  I  shall  have  an  account 
against  him  as  receiver ;  or  if  a  man  deliver  money  unto 
another  to  deliver  over  unto  me,  I  shall  have  an  account 
against  him  as  my  receiver "  (P.  N.  B.  116  Q).  This 
action  might  be  brought  by  one  partner  against  another 
(i6.  117  D).  At  common  law  it  could  not  be  brought  by 
executors,  except,  it  seems,  in  the  case  of  merchants,  nor 
against  them  unless  at  the  suit  of  the  Crown  (Co.  Lit.  90  6, 
and  see  Harl  of  Devonshire's  ca.  11  Eep.  89)  :  but  it  was 
made  applicable  both  for  and  against  executors  by  various 
statutes  to  which  it  is  needless  to  refer  particularly  (g). 
In  modem  times  this  action  was  obsolete  except  as  between 
tenants  in  common  (h). 

On  informal  executory  agreements  there  was  in  general 
no  remedy  in  the  King's  Courts.  The  Ecclesiastical  Courts 

{/j  The  aotion  is  given  against      s.  27. 
execaton  hy  i  &  5  Ann.  o.  3  (Rev.  (A)  See  Lindley  on  Partnership, 

9tat. ;  4  Ann.  c.  16  in  Boffhead)      2.  1022,  note  k. 
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however  took  notice  of  them  (see  note  p.  139  supra) :  and 
it  may  well  be  that  executory  mercantile  contracts  were 
also  recognized  in  the  special  courts  which  administered 
Where  no  the  law  merchant.     But  we  cannot  here  attempt  to  throw 
oommon*    a^J  ligW  ou  that  which  Lord  Blackburn  has  found  to  be 
law.  QQQ  Qf  I'j^Q  obscurest  passages  in  the  history  of  the  English 

law  (»).  Also  there  are  traces  of  exceptions  by  local  custom. 
We  read  in  F.  N.  B.  146  A.  that  "  in  London  a  man  shall 
have  a  writ  of  covenant  without  a  deed  for  the  covenant 
broken,"  but  the  authorities  referred  to  do  not  bear  this 
out  (i). 
Later  in-        Jt  is  not  without  significance  that  when  a  general  remedy 
of  aasump-  was  at  last  found  indispensable  it  was  introduced  in  the 
*^*'  form  of  an  action  nominally  ex  delicto.     It  was  a  new 

variety  of  trespass  on  the  case  that  ultimately  became  the 
familiar  action  of  assumpsit  and  the  ordinary  way  of 
enforcing  simple  contracts.  The  final  prevalence  of  assump- 
sit over  debt,  like  that  of  trover  over  detinue  (/),  was  no 
doubt  much  aided  by  the  defendant  not  being  able  to  wage 
his  law  and  by  certain  other  advantages :  but  the  reason  of 
its  original  introduction  was  to  supply  a  remedy  where 
debt  would  not  lie  at  all.  This  was  not  effected  without 
some  failures.  In  the  first  recorded  case  (m),  the  action  was 
against  a  carpenter  for  having  failed  to  build  certain  houses 
as  he  had  contracted  to  do.    The  writ  ran  thus :  "  Quore 


(i)  Blackl)am  on  the  Contract  of 
Sale,  207-208.  In  addition  to  the 
quotation  there  from  the  Year  Book 
of  £d.  4,  see  now  Y.  B.  21  &  22 
£d.  1,  p.  458. 

(*)  The  Year  Book  27  H.  6.  10, 
pi.  6,  shows  only  that  hy  the  custom 
of  London  a  covenant  to  repair  by 
the  lessor  was  implied  in  leases:  the 
case  in  1  Leo.  2  shows  a  custom  at 
Bristol  '*  that  convenlio  ore  tenua 
facta  shall  bind  the  ooTOnantor  as 
strongly  as  if  it  were  made  by 
writing,"  which  being  taken 
strictly  was  held  not  to  bind 
executors. 

(/)  See   per   Martin,   B.,   Bur^ 


roughes  ▼.  Bayne^   5  H.  &  N.   at 
p.  301. 

(m)  Mich.  2  H.  4,  3  4,  pi.  9, 
see  Keeves  Hist.  Engf.  Law  (ed. 
Finlason),  2.  508,  and  1  G.  P. 
Cooper,  Appx.  549,  where  sub- 
sequent cases  are  also  coUected  and 
tnmslated.  Actions  of  trespass  on 
the  case  had  previously  been 
aUowed  for  malfeasance  by  the 
negligent  performance  of  contracts 
(for  which  it  is  still  held  that  there 
is  an  alternative  remedy  in  con- 
tract and  in  tort),  but  an  action  for 
mere  non-feasance  was  a  novelty. 
See  Bigelow,  L.  C.  on  Law  of  Torts, 
586. 
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oum  idem  [the  defendant]  ad  quasdam  demos  ipsius 
Liaurentii  [the  plaintiff]  bene  et  fideliter  infra  certum 
tempus  de  novo  construend'  apud  Grimesby  assumpsisset, 
praediotus  tamen  T.  domes  ipsius  L.  infra  tempus  praedic- 
tum,  &c.,  construere  non  curavit  ad  dampnum  ipsius 
Laurentii  deoem  libr',  &o."  The  report  proceeds  to  this 
effect : — 

"  Tirwit. — Sir,  you  see  well  that  his  count  is  on  a 
covenant,  and  he  shows  no  such  thing :  judgment. 

Oascoigne. — Seeing  that  you  answer  nothing,  we  ask 
judgment  and  pray  for  our  damages. 

Tirtcit. — This  is  covenant  or  nothing  {ceo  est  merement 
un  covenant), 

BrencJiesleyy  J, — ^It  is  so :  perhaps  it  would  have  been 
otherwise  had  it  been  averred  that  the  work  was  begun 
and  then  by  negligence  left  unfinished. 

{Hank/ordf  J.  observed  that  an  action  on  the  Statute 
of  Labourers  might  meet  the  case.) 

Rickhilly  J. — For  that  you  have  counted  on  a  covenant 
and  show  none,  take  nothing  by  your  writ  but  be  in 
mercy." 

This  was  followed  by  at  least  one  similar  decision  (n),  but 
early  in  the  reign  of  Henry  VI.  a  like  action  was  brought 
against  one  Watkins  for  failure  to  build  a  mill  within  the 
time  for  which  he  had  promised  it,  and  two  out  of  three 
judges  (Babington,  0.  J.,  and  Cockaine,  J.)  were  decidedly 
in  favour  of  the  action  being  maintainable  and  called  on 
the  defendant's  counsel  to  plead  over  to  the  merits  (o). 
Martin,  JT.  dissented,  insisting  that  an  action  of  trespass 
would  not  lie  for  a  mere  non-feasance :  a  difficulty  by  no 
means  frivolous  in  itself.  "  If  this  action  is  to  be  main- 
tained on  this  matter,"  he  said,  "  one  shall  have  an  action 
of  trespass  on  every  agreement  that  is  broken  in  the 
world."    This  however  was  the  very  thing  sought,  and 

(n)  Mioh.   11  H.  4.  33,  pi.  60.  (0)  Hil.  3H.  6,  36,  pi.  33. 

And  see  Billow,  L.  C.  587. 
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Rule  that 
deeds  may 
not  be 
written  on 
wood,  &o.: 
Bu^^sted 
ongin 
thereof. 


Require- 
ments of 
form  now 
treated  as 


SO  it  oame  to  pass  in  the  two  following  reigns,  when  the 
general  application  of  the  action  of  assumpsit  was  weU 
estahlished  (see  Beeves,  3. 182,  403).  But  only  in  1596 
was  it  finally  decided  that  assumpsit  was  admissible  at  the 
plaintiff's  choice  where  debt  would  also  lie  (p).  The  fiction 
of  the  action  being  founded  on  trespass  was  abolished  by 
the  Common  Law  Procedure  Act. 

We  need  not  stop  to  consider  the  requisites  of  a  deed, 
but  it  may  be  noticed  that  when  the  books  {e.  g.  Shepp. 
Touohst.  54)  say  a  deed  must  be  written  on  parchment  or 
paper,  not  on  wood,  &c.,  this  is  not  due,  as  a  modern  reader 
might  at  first  sight  think,  to  mere  exuberance  of  fancy  or 
abundance  of  caution.  The  key  is  to  be  found,  we  believe, 
in  the  common  use  of  wooden  tallies  as  records  of  contracts 
in  the  middle  ages,  and  in  the  fuller  statement  of  Fitzher- 
bert  (F.  N.  B.  122  I)  that  if  such  a  tally  is  sealed  and 
delivered  by  the  party  it  will  not  be  a  deed.  The  Tear 
Books  there  referred  to  show  that  attempts  were  in  fact 
made  to  rely  on  sealed  tallies  as  equivalent  to  deeds. 
These  tallies  were  no  doubt  written  upon  as  well  as 
notched,  so  that  nothing  could  be  laid  hold  of  to  refuse 
them  the  description  of  deeds  but  the  fact  of  their  being 
wooden :  the  writing  is  expressly  mentioned  in  one  case  (^), 
and  the  Exchequer  tallies  used  till  within  recent  times 
were  likewise  written  upon  (r). 

The  foregoing  sketch  has  shown  how  in  the  ancient  view 
no  contract  was  good  (as  indeed  no  act  in  the  law  was) 
unless  it  brought  itself  within  some  favoured  class  by 


(p)  SladeU  ca.  4  Co.  Rep.  91  a,  in 
Ex.  Ch.  It  was  stiU  later  before  it 
was  admitted  that  the  substantial 
cause  of  aotion  in  assumpit  was  the 
contract.  O.  W.  Holmes,  The 
Common  Law,  284—287. 

(q)  Trin.  12  H.  4.  23,  pi.  3.  The 
other  citations  we  have  been  able 
to  yerify  are  Pasch.  25  E.  3.  83 
(wrongly  referred  to  as  40  in  the 
last  ease  and  in  the  margin  of 
Fitzh.),  pi.  9,  where  the  reporter 


notes  it  is  said  to  be  [bj  custom] 
otherwise  in  London;  and  Trin. 
44  Ed.  3.  21,  pi.  23. 

(r)  See  account  of  them  in  Penny 
Cyclopaedia,  s.  y.  TaUy.  The  use  of 
tallies  appears  not  to  be  obsolete  on 
the  Continent.  The  Frendi  (art. 
1333)  and  Italian  (art.  1332)  CiyU 
Codes  expressly  admit  them  as  evi* 
deuce  between  traders  who  keep 
their  accounts  in  this  way. 
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Batiflfying  particular  conditions  of  form,  or  of  evidence,  or  the  exoep- 
both.    The  modem  view  to  which  the  law  of  England  has  ^^^' 
now  long  come  round  is  the  reverse,  namely  that  no  con- 
tract need  be  in  any  particular  form  unless  it  belongs  to 
some  class  in  which  a  particular  form  is  specially  required. 

Before  we  say  anything  of  these  classes  it  must  be  men-  Oontraots 
tioned  that  contracts  imder  seal  are  not  the  only  formal  ^ 
contracts  known  to  English  law.  There  are  certain  so- 
called  "  contracts  of  record "  which  are  of  a  yet  higher 
nature  than  contract  by  deed.  The  judgment  of  a  Court 
of  Becord  is  treated  for  some  purposes  as  a  contract :  and  a 
recognizance,  i.e.  "a  writing  obligatory  acknowledged 
before  a  judge  or  other  officer  having  authority  for  that 
purpose  and  enrolled  in  a  Court  of  Becord,"  is  strictly  and 
properly  a  contract  entered  into  with  the  Crown  in  its 
judicial  capacity.  The  statutory  forms  of  security  known 
as  statutes  merchant,  statutes  staple,  and  recognizances  in 
the  nature  of  a  statute  staple,  were  likewise  of  record,  but 
they  have  long  since  fallen  out  of  use  («). 

The  kinds  of  contracts  subject  to  restrictions  of  form  are 
these:  . 

(1).  At  common  law,  the  contracts  of  corporations.  The  Contnots 
rule  that  such  oontraots  must  in  general  be  under  seal  is  JL^  ^ 
remarkable  as  not  being  an  institution  of  modem  positive  forms, 
law  but  a  survival  from  a  time  when  the  modem  doctrine 
of   contracts   was   yet  unformed.     Of  late  years  great 
encroachments  have  been  made  upon  it,  which  have  pro- 
bably not  reached  their  final  limits;  as  it  stands,  the  law 
is  in  a  state  of  transition  or  fluctuation  on  some  points,  and 
demands  careful  consideration.    Both  the  historical  and  the 
practical  reason  lead  us  to  give  this  topic  the  first  place. 

(2).  Partly  by  the  law  merchant  and  partly  by  statute, 
the  peculiar  contracts  expressed  in  negotiable  instruments. 

(«)  As  to  Contracts  of  Becord,      of  statutes  xnerolianty  &o.  2  Wins, 
see  Anson,  p.  43,  and  for  an  account      Saund.  2 1 6-222. 

P.  L 
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(3).  By  statute  only — 

A.  The  various  contracts  within  the  Statute  of  Frauds. 
Certain  sales  and  dispositions  of  property  are  regulated  by 
other  statutes,  but  mostly  as  transfers  of  ownership  or  of 
rights  good  against  third  persons  rather  than  as  agreements 
between  the  parties. 

B.  Marine  insurances. 

C.  Transfer  of  shares  in  companies  (generally). 

D.  Acknowledgment  of  debts  barred  by  the  Statute  of 
Limitation  of  James  I. 

E.  Marriage :  This,  although  we  do  not  mean  to  enter 
on  the  subject  of  the  Marriage  Acts,  must  be  mentioned 
here  to  complete  the  list. 

1.  As  to  Contracts  of  Corporations, 

Corpora-        The  doctrine  of  the  common  law  was  that  corporations 

Old  rule:    oould  bind  themselves  only  imder  their  common  seal, 

^^eraU      ^^^P''  ^^  smaU  matters  of  dcdly  occurrence,  as  the  appoint- 

zeqnired.    ment  of  household  servants  and  the  like  {t).     The  principle 

of  these  exceptions  being,  in  the  words  of  the  Court  of 

Exchequer  Chamber,  "convenience  amounting  almost  to 

necessity  "  (t«),  the  vast  increase  in  the  extent,  importance, 

and  variety  of  corporate  dealings  which  has  taken  place  in 

modem  times  has  led  to  a  corresponding  increase  of  the 

exceptions.    Before  considering  these,  however,  it  is  well  to 

cite  an  approved  judicial  statement  of  the  role,  and  of  the 

reasons  that  may  be  given  for  it : — 

**  The  seal  is  required  as  authentioating  tlie  concurrence  of  the  whole 
bodj  corporate.  If  the  legislature,  in  erecting  a  body  corporate,  invest 
any  member  of  it,  either  expressly  or  impliedly,  with  authority  to  bind 
the  whole  body  by  his  mere  signature  or  otherwise,  then  undoubtedly  the 
adding  a  seal  would  be  matter  purely  of  form  and  not  of  substance. 
Everyone  becoming  a  member  of  such  a  corporation  knows  that  he  is 
liable  to  be  bound  in  his  corporate  character  by  such  an  act ;  and  persons 

(0  1  Wms.  Saund.  616,  616,  and  y.  SoberUon,  5  M.  &  Gr.  182. 
Bee  old  authorities  collected  in  notes  (m)  Church  ▼.  Imperial  Oas,  ^. 

to  Arnold  v.  Mayor  of  FooU^  4  M.  &  Company ,  6  A.  &  E.  846,  861. 
€^.  876,  and  Fishmonyert*  Company 
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dealing  "witli  ilie  oorpoiation  know  that  by  saoh  an  act  tlie  body  will  be 
bound.  But  in  other  cases  the  seal  is  the  only  anthentio  evidenoe  of  what 
the  cozporation  has  done  or  agreed  to  do.  The  resolution  of  a  meeting, 
howerer  nnmeronsly  attended,  is,  after  all,  not  the  act  of  the  whole  body. 
Every  member  knows  he  is  bound  by  what  is  done  under  the  corporate 
seal  and  by  nothing  else.  It  is  a  great  mistake,  therefore,  to  speak  of  the 
necessity  for  a  seal  as  a  reUc  of  ignorant  times.  It  is  no  such  thing: 
either  a  seal  or  some  substitute  for  a  seal,  which  by  law  shall  be  taken  as 
oonduslTely  eyidendng  the  sense  of  a  whole  body  oozporate,  is  a  necessity 
inherent  in  the  very  nature  of  a  corporation  "  (r). 

It  is,  no  doubt,  a  matter  of  ^^  inherent  necessity  "  that 
an  artificial  person  can  do  nothing  save  by  an  agent ;  and 
the  common  seal  in  the  agent's  custody,  when  an  act  in 
the  law  purports  to  be  the  act  of  the  corporation  itself,  or 
his  authority  under  seal^  when  it  purports  to  be  the  act  of 
an  agent  for  the  corporation,  is  in  English  law  the  recog- 
nized symbol  of  his  authority.  But  there  is  no  reason  in 
the  nature  of  things  why  his  authority  should  not  be 
manifested  in  other  ways :  nor  is  the  seal  of  itself  con- 
clusive, for  an  instrument  to  which  it  is  in  fact  affixed 
without  authority  is  not  binding  on  the  corporation  (x). 
On  the  other  hand,  although  it  is  usual  and  desirable  for 
the  deed  of  a  corporation  to  be  sealed  with  its  proper 
corporate  seal,  it  is  laid  down  by  high  authorities  that  any 
seal  will  do  {y).  A  company  under  the  Companies  Act, 
1862,  must  hare  its  name  engraved  in  legible  characters 
on  its  seal,  and  any  director,  &c.,  using  as  the  seal  of  the 
company  any  seal  on  which  the  name  is  not  so  engraved 
is  subject  to  a  penalty  of  50/.  (ss.  41,  42) :  but  this  would 
not,  it  is  conceived,  prevent  instruments  so  executed  from 


(v)  Ma/ycr  of  Ludlow  y.  Charlton^ 
6  M.  &  W.  815,  823,  adopted  by 
Pollock,  B.,  in  Mayor  of  Kidder » 
mituter  t.  Hardwiek,  L.  B.  9  £z.  at 
p.  24,and  see  per  Keating,  J.,^fM<if» 
Y.  Guardians  of  Bethnal  Oreen,  L. 
K.  9  C.  P.  at  p.  95. 

(x)  Bank  of  Ireland  y.  JEvans' 
CharUiet,  6  H.  L.  0.  389. 

(y)  10  Co.  B^.  30i,  Shep^. 
ToQohst.    67.     let    the    rule  is 


doubted.  Grant  on  Corp.  69,  but 
onlY  on  the  ground  of  oonYenience 
and  without  any  authority.  The 
like  rule  as  to  sealing  by  an  indi- 
Yidual  is  quite  dear  and  at  least 
as  old  as  Bracton:  Non  multum 
refert  utrum  [carta]  proprio  Yel 
aUeno  sigillo  sit  signata,  cum  semel 
a  donatore  coram  testibus  ad  hoo 
Yocatis  reoognita  et  oonoessa  fnerit, 
fo.  38a.  Cp.  Britton,  1.  267. 
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Modem 
exoep* 
tdoziB. 
Bank  of 
Columbia 
V.  Patter- 
son 

(Supreme 
Court, 
U.S.) 


binding  the  oompanj  (s).  The  seal  of  a  building  society 
incorporated  under  the  Building  Societies  Act,  1874 
(37  &  38  Vict.  0.  42,  s.  16,  sub-s.  10),  "  shaU  in  all 
oases  bear  the  registered  name  thereof,"  but  no  penalty 
or  other  consequence  is  annexed  to  the  non-observance  of 
this  direction. 

'^^We  now  turn  to  the  exceptions.  According  to  the 
modem  authorities  it  is  now  established,  though  not  till 
after  sundry  conflicting  decisions,  that  the  "  principle  of 
oonyenience  amounting  almost  to  necessity  "  will  cover  all 
contracts  which  can  fairly  be  treated  as  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  exists: 
and  that  in  the  case  of  a  trading  corporation  all  contracts 
made  in  the  ordinary  course  of  its  business  or  for  purposes 
connected  therewith  fall  within  this  description.  The  same 
or  even  a  wider  conclusion  was  much  earlier  arrived  at  in 
the  United  States.  As  long  ago  as  1813  the  law  was  thus 
stated  by  the  Supreme  Court : — 

'*  It  would  seem  to  be  a  sound  rule  of  law  that  whererer  a  corporation 
is  acting  within  the  scope  of  the  legitimate  purposes  of  its  institution  aU 
parole  contracts  made  by  its  authorized  agents  are  express  promises  of  the 
corporation,  and  all  duties  imposed  on  them  by  law,  and  all  benefits 
conferred  at  their  request,  raise  implied  promises  for  the  enforcement  of 
which  an  action  may  well  lie  "  (a). 

Kot  so  In  England  this  rule  still  holds  good  only  for  trading 

E^land     corporations,  and  perhaps  also  for  non-trading  corporations 

established  in  modem  times  for  special  purposes.     The 

former  conflict  of  decisions  is  much  reduced,  but  there 


(z)  Notwithstanding  the  statutory 
penal^,  there  is  an  instance  on  re- 
cord of  the  priyate  seal  of  a  director 
being  used  when  the  company  had 
been  so  recently  formed  that  there 
had  been  no  time  to  make  a  proper 
seal,  GrayY,  Lewis,  8  Eq.  at  p.  631. 
The  lilce  direction  and  penalty  are 
contained  in  the  Industrial  and 
Proyident;8ocieties  Act,  1876,  39  & 
40  Vict.  c*.  45,  ss.  10,  sub-s.  1,  and 
18,  sub-s.  2.  As  to  execution  of 
deeds  abroad  by  companies  under 


the  Acts  of  1862  and  1867,  see  the 
Companies  Act,  1862,  s.  66,  and  the 
Companies  Seals  Act,  1864  (27  Vict. 
c.  19);  in  Scotland,  the  Conveyanc- 
ing (Scotland)  Act,  1874,  37  &  38 
Vict.  c.  94,  s.  66. 

(a)  Bank  of  Columbia  ▼.  Faitenon, 
7  Cranch,  299,  306.  It  is  also  held 
by  the  American  authorities  that 
the  appointment  by  a  corporation  of 
an  agent,  officer,  or  attorney  need 
not  be  under  seal. 
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remains  the  inoonvenient  distinotion  of  two  if  not  three 
different  rules  for  corporations  of  different  kinds. 

As  oonoems  trading  corporations  the  law  may  be  taken  Trading 
as  settled  by  the  unanimous  decisions  of  the  Court  of  S^™' 
Common  Pleas  and  of  the  Exchequer  Chamber  in  South  Contracts 
of  Ireland  Colliery  Co,  v.   Waddle  (6).     The  action  was  of  buainefls 
brought  by  the  company  against  an  engineer  for  non-  f[^*  g*^ 
delivery  of  pumping  machinery,  there  being  no  contract  Ireland 
imder  seal.    Bovill,  C.  J.  said  in  the  Court  below  that  it  co^  ^ 
was  impossible  to  reconcile  all  the  decisions  on  the  subject:  Waddle, 
but  the  exceptions  created  by  the  recent  cases  were  too 
firmly  established  to  be  questioned  by  the  ecurlier  deci- 
sions, which  if  inconsistent  with  them  must  be  held  not  to 
be  law : — 

"These  exceptionB  apply  to  aU  contracts  by  trading  corporations 
entered  into  for  the  purposes  for  which  they  are  incorporated.  A 
company  can  only  carry  on  business  by  agents, — managers  and  others ; 
and  if  the  contracts  made  by  these  persons  are  contracts  which  relate  to 
objects  and  purposes  of  the  company,  and  are  not  inconsistent  with  the 
rules  and  regpilations  which  govem  their  acts(r),  they  are  valid  and 
binding  upon  the  company,  though  not  under  seal.  It  has  been  urged 
that  the  exceptions  to  the  -  general  rule  are  still  limited  to  matters  of 
frequent  occurrence  and  small  importance.  The  authorities  however  do 
not  sustain  the  argument." 

The  decision  was  affirmed  on  appeal  without  hearing  Gases 
counsel  for  the  plaintiffs,  and  Cockbum,  C.  J.  said  the  ^rwSS!^ 
defendant  was  inyiting  the  Court  to  reintroduce  a  relic  of 
barbarous  antiquity.     It  is  submitted  that  the  following 
cases  must  since  this  be  considered  as  overruled : — 

EoMi  London  JFaterworks  Co.  ▼.  BaUey^  4  Bing.  283.  Action  for  non- 
delivery of  iron  pipes  ordered  for  the  company's  works  ((Q.    Expressly 


{b)  L.  B.  8  0.  P.  463,  in  Ex.  Gh. 
4  G.  P.  617.  Most  if  not  all  of  the 
previous  authorities  are  there  re- 
ferred to. 

(e)  This  qualification  is  itself 
subject  to  the  rule  established  by 
Royal  Brxtiih  Bank  y.  Turquand,  6 
E.  &  B.  237 ;  26  L.  J.  Q.  B.  327, 
and  similar  cases,  and  mentioned  at 


B122  above.  For  details  see  Note 
,  in  Appendix. 

{d\  The  directors  were  authorized 
by  tne  incorporating  Act  of  Parlia- 
ment to  make  contracts ;  but  it  was 
held  that  this  only  meant  they 
might  affix  the  seal  without  calling 
a  meeting. 
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said  In  the  Court  below  to  be  no  longer  law,  per  IContagne  Smith,  J. 
See  L.  R.  3  C.  P.  475. 

ffomertham  y.  Wolverhampton  Waiencorki  Co,  6  Ex.  137,  20 L.J.  Ex.  198. 
Contract  nnder  seal  for  erection  of  machinery :  price  of  extra  work  don 
with  appioTal  of  the  company's  engineer  and  accepted,  bat  not  within 
the  terms  of  the  sealed  contract,  held  not  recoverable. 

I>iffgle  Y.  London  #  BlaekwaU  JRy,  Co.  6  Ex.  442,  19  L.  J.  Ex.  308. 
Work  done  on  railway  in  alterations  of  permanent  way,  &o. :  this  case 
already  much  doubted  in  Senderton  y.  Australian  Boyal  Mail  %c,  Co.  6  E. 
&  B.  409,  24  L.  J.  Q.  B.  322,  which  is  now  confirmed  in  its  full  extent 
by  the  principal  case. 

Probably  Finlay  y.  Bristol  ^  Exeter  Ry,  Co,  7  Ex.  409,  21  L.  J.  Ex.  117, 
where  it  was  held  that  against  a  corporation  tenancy  could  in  no  case  be 
inferred  from  payment  of  rent  so  as  to  admit  of  an  action  for  use  and 
occupation  without  actual  occupation. 

Also  London  Dock  Co,  y.  Sinnott,  8  E.  &  B.  347,  27  L.  J.  Q.  B.  129, 
where  a  contract  for  scayenging  the  company's  docks  for  a  year  was 
held  to  require  the  seal,  as  not  being  of  a  mercantile  nature  nor  with 
a  customer  of  the  company,  can  now  be  of  little  or  no  authority  beyond 
its  own  special  circumstances :  see  per  Boyill,  C.  J.  L.  B.  3  C.  P.  471. 

Even  iu  the  House  of  Lords  it  has  beoi  assumed  and  said,  though 
fortunately  not  decided,  that  a  formal  contract  under  seal  made  with  a 
railway  company  cannot  be  subsequently  varied  by  any  informal  mutual 
consent :  Midland  Q.  W,  By,  Co,  of  Ireland  v.  Johnson,  6  H.  L.  C.  798, 
812. 

Cases  The  following  oases  are  affirmed  or  not  oontradicted. 

*  '  Some  of  them  were  deoided  at  the  time  on  narrower  or 
more  particular  grounds,  and  in  one  or  two  the  trading 
character  of  the  corporation  seems  immaterial : — 

Beverley  y.  Lincoln  Gas  Co,  6  A.&  E.  829.  Action  against  the  company 
for  price  of  gas  meters  supplied. 

Chureh  v.  Imperial  Oas  Co,  ib,  846,  in  Ex.  Ch.  Action  by  the  company 
for  breach  of  contract  to  accept  gas.  A  supposed  distinction  between 
the  liability  of  corporations  on  executed  and  on  executory  contracts  was 
exploded. 

Copper  Miners  of  England  v.  Fox,  16  Q.  B.  229,  20  L.  J.  Q.  B.  174. 
Action  (in  effect)  for  non-acceptance  of  iron  rails  ordered  from  the 
company.  The  company  had  in  fact  for  many  years  given  up  copper 
mining  and  traded  in  iron,  but  this  was  not  within  the  scope  of  its 
incorporation. 

Lowe  y.  L.  #  N,  W.  By.  Co.  18  Q.  B.  632,  21  L.  J.  Q.  B.  361.  The 
company  was  held  liable  in  an  action  for  use  and  occupation  when 
there  had  been  an  actual  occupation  for  corporate  purposes,  partly  on 
the  g^und  that  a  parol  contract  for  the  occupation  was  within  the  statu- 
tory powers  of  the  directors  and  might  be  presumed :  cp.  the  next  case. 
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Faulinsi  y.  Z.  #  K.  W.  My.  Co.  8  Ex.  867,  23  L.  J.  Ex.  105.  Sleepers 
supplied  to  an  order  from  the  eng^eer's  office  and  aooepted :  there 
was  no  doubt  that  the  contract  could  under  the  Companies  Clauses  Con- 
solidation Act  be  made  by  the  directors  without  seal,  and  it  was  held 
that  the  acceptance  and  use  were  evidence  of  an  actual  contract. 

Hendenon  v.  Australian  £oyal  Mail  Co,  6  £.  &  B.  409,  24  L.  J.  Q.  B. 
322.  Action  on  agreement  to  pay  for  bringing  home  one  of  the  com- 
pany's ships  from  Sydney.  Here  it  was  distinctly  laid  down  that 
"  where  the  making  of  a  certain  description  of  contracts  is  necessary  and 
incidental  to  the  purposes  for  which  the  corporation  was  created  "  such 
contracts  need  not  be  under  seal  (by  Wightman,  J.) :  '*  The  question  is 
whether  the  contract  in  its  nature  is  directly  connected  with  the  purpose 
of  the  iucorporation  "  (by  Erie,  J.). 

Amtralian  Boyal  Mail  Co,  y.  Marutti^  11  Ex.  228,  24  L.  J.  Ex.  273. 
Action  by  the  company  on  agreement  to  supply  proyisions  for  its  pas- 
senger ships. 

Seuter  y.  JSleetrio  Telegraph  Co.  6  E.  &  B.  341,  26  L.  J.  Q.  B.  46: 
Where  the  chief  point  was  as  to  the  ratification  by  the  directors  of  a  con- 
tract made  originally  with  the  chairman  alone,  who  certainly  had  no 
authority  to  make  it. 

Ebbw  Vale  Company^e  case^  8  Eq.  14,  decides  that  one  who  sells  to  a 
company  goods  of  the  kind  used  in  its  business  need  not  ascertain  that 
the  company  means  so  to  use  them,  and  is  not  prevented  from  enforcing 
the  contract  even  if  he  had  notice  of  an  intention  to  use  them  otherwise. 

As  concerns  non-trading  corporations,  the  question  has  Non- 
never  been  decided  by  a  Court  of  Appeal.  But  the  weight  *™^^flr^ 
of  the  most  recent  authorities,  together  with  the  analogy  tions. 
of  those  last  considered,  seems  to  give  a  sufficient  warrant  created 
for  the  statement  made  above,  that  all  contracts  necessary  ^o'  special 
and  incidental  to  the  purposes  for  which  the  corporation  state  of  ' 
exists  may  be  made  without  seal,  at  least  when  the  corpo-  S^*J^e- 
ration  has  been  established   for  special   purposes  by  a  ceesary 
modem  statute  or  charter.     On  the  rule  as  thus  limited  ^ent^" 
the  latest  case  is  Nicholson  v.  Bradfield  Union  {e)j  where  it  oo^tracts 
was  held  that  a  corporation  is  liable  without  a  contract  seal, 
under  seal  for  goods  of  a  kind  which  must  be  from  time  to 
time  required  for  corporate  purposes,  at  all  events  when 
they  have  been  actually  supplied  and  accepted.    Earlier 
decisions  are  as  follows : — 


{e)  L.  B.  1  Q.  B.  620. 
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Sandert  ▼.  St,  KeoVt  Utiitm,  8  Q.  B.  810,  16  L.  J.  M.  0. 104.  Iron  gates 
for  workhouBe  supplied  to  order  without  seal  and  accepted. 

Faine  t.  Strand  Uniony  ib.  326, 16  L.  J.  M.  G.  89,  is  really  the  same  way, 
though  at  first  sight  eontra :  the  decision  being  on  the  ground  that 
making  a  plan  for  rating  purposes  of  one  parish  within  the  union  was  not 
incidental  to  the  purposes  for  which  the  guardians  of  the  union  were  in- 
corporated :  they  had  nothing  to  do  with  either  making  or  collecting  rates 
in  the  several  parishes,  nor  had  they  power  to  act  as  a  corporation  in 
matters  confined  to  any  particular  parish. 

Clarks  T.  Cuehfield  Vnum,  21  L.  J.  Q.  B.  349  (in  the  Bail  Court,  by 
Wightman,  J.)  Builders'  work  done  in  the  workhouse.  The  former  cases 
are  reviewed. 

Eaigh  y.  North  Brierly  Union,  E.  B.  &  E.  873,  28  L.  J.  Q.  B.  62.  An 
accountant  employed  to  investigate  the  accounts  of  the  union  was  held 
entitled  to  recover  for  his  work  as  '*  incidental  and  necessary  to  the 
purposes  for  which  the  corporation  was  created,"  by  Erie,  J.,  Grompton, 
J.  doubting. 

In  direct  opposition  to  the  foregoing  we  have  only  one  decision,  but  a 
considered  one,  LampreU  v.  Billerieay  Union,  3  Ex.  283,  18  L.  J.  Ex.  282. 
Building  contract  under  seal,  providing  for  extra  works  on  written  direc  - 
tions  of  the  architect.  Extra  work  done  and  accepted  but  without  such 
direction.  Held,  with  an  expression  of  regret,  that  against  an  individual 
this  might  have  given  a  good  distinct  cause  of  action  on  simple  contract, 
but  this  would  not  help  the  plaintiff,  as  the  defendants  could  be  bound 
only  by  deed. 

Swnt  V.  Wimbledon  Local  Board  (G.  A.)  4  C.  P.  D.  48.  Whether  the 
preparation  of  plans  for  new  offices  for  an  incorporated  local  Board,  which 
plans  were  not  acted  on,  is  work  incidental  and  necessary  to  the  purposes 
of  the  Board,  quaere.  The  actual  decision  was  on  the  ground  that  con- 
tracts above  the  value  of  60/.  were  imperatively  required  by  statute  to  be 
under  seaL 

Municipal     With  regard  to  munioipal  corporations  (and  it  is  presumed 
ti '^""  •  ^*^®'  corporations  not  created  for  definite  public  purposes) 
Old  rule      the  ancient  rule  seems  to  be  still  in  force  to  a  creat  extent. 
^J^^'     An  action  will  not  lie  for  work  done  on  local  improve- 
ments (/),  or  on  an  agreement  for  the  purchase  of  tolbby 
auction  {g)^  without  an  agreement  under  seal.    The  Court 
of  Common  Fleas  held  (in  1876)  that  where  a  munioipal 
corporation  owns  a  graving  dock  a  contract  to  let  a  ship 
have  the  use  of  it  need  not  be  imder  the  corporate  seal. 

(/)  Mayor  of  Luiloio  v.  Charlton,  (^)  Mayor   of  Kiddermintter   v. 

6  M.  &  W.  816.  .        Hardwiek,  L.  B.  9  Ex.  13. 
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This  was  put  however  on  the  ground  that  the  case  does 
fall  within  the  ancient  exception  of  convenience  resting  on 
the  frequency  or  urgency  of  the  transaction.  The  admis- 
sion of  a  ship  into  the  dock  is  a  matter  of  frequent  and 
ordinary  occurrence  and  sometimes  of  urgency  (A). 

There  has  also  been  little  disposition  to  relax  the  rule  ^^J^"J^" 
in  the  case  of  appointments  to  offices,  and  it  seems  at  offices  by 
present  that  such  an  appointment,  if  the  office  is  of  any  ^^^' 
importance,  must  be  imder  the  corporate  seal  to  give  the 
holder  a  right  of  action  for  his  salary  or  other  remunera- 
tion.   This  appears  by  the  following  instances : — 

Appointment  of  attorney :  Arnold  v.  Mayor  of  Foole,  4  H.  &  i^r.  860. 
It  is  true  that  the  oorporation  of  London  appoints  an  attorney  in  court 
•withont  deed,  but  that  is  because  it  is  matter  of  record :  see  pp.  882,  896. 
But  after  an  attorney  has  appeared  and  acted  for  a  coiporation  the 
oorporation  cannot,  aa  againti  the  other  party  to  the,  action,  dispute  his 
authority  on  this  ground :  FavieU  ▼.  E,  C.  By,  Co.  2  Ex.  344,  17  L.  J. 
Ex.  223,  297.  Kor  oan  the  other  party  dispute  it  after  taking  steps  in 
the  action :  Thamee  Haven,  ^c.  Co.  ▼.  HaU,  5  H.  &  Gr.  274.  Op.  Beg.  y. 
Justices  of  Cumberland,  17  L.  J.  Q.  B.  102. 

Grant  of  military  pension  by  the  East  India  Company  in  its  political 
capadty :  Gibeon  t.  E.  I.  Co.  6  Bing.  K.  G.  262. 

InoreaBe  of  town  clerk's  salary  in  lieu  of  compensation :  Beg.  y.  Mayor 
of  Stamford,  6  Q.  B.  434,  L.  J.  Dig.  6,  422. 

Office  with  profit  annexed  (coal  meter  paid  by  dues)  though  held  at  the 
pleasure  of  the  coiporation :  Smith  ▼.  Cartwright,  6  Ex.  927,  20  L.  J. 
Ex.  401.  (The  action  was  not  against  the  corporation  but  against  the 
person  by  whom  the  dues  were  alleged  to  be  payable.  The  claim  was 
also  wrong  on  another  ground.) 

Oollector  of  poor  rates :  Smart  y.  West  Ham  Union,  10  Ex.  867,  24  L. 
J.  Ex.  201 ;  but  partly  on  the  ground  that  the  guardians  had  not  under- 
taken to  pay  at  all,  the  salary  being  charg^ed  on  the  rates ;  and  wholly  on 
that  ground  in  Ex.  Oh.,  11  Ex.  867,  26  L.  J.  Ex.  210. 

Olerk  to  master  of  workhouse :  Austin  y.  Guardians  of  Bethnal  Green, 
L.  B.  9  0.  P.  91. 

JhmsUm  y.  Imperial  Gas  Light  Cb.  S  B.  &  Ad.  125,  as  to  directors'  fees 
yoted  by  a  meeting ;  but  chiefly  on  the  ground  that  the  fees  were  neyer 
intended  to  be  more  than  a  gratuity. 

Cope  y.  Thames  Haven,  ^e.  Co.  3  Ex.  841,  18  L.  J.  Ex.  345:  agent 
appointed  for  a  spedal  negotiation  with  another  company  not  allowed  to 

(A)  WeUs  y.  BTtngston'upon'Hull,  L.  B.  10  0.  P.  402. 
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No  equity 
to  enioroe 
informal 
agreement 
against 
corpora- 
tion. 

Bight  of 
corpora- 
tions to 
sue  on 
contracts 
executed. 

Tenancy 
and  occu- 
pation. 


recover  for  his  work,  the  contract  not  being  under  seal  nor  in  the 
statutory  form,  viz.  signed  by  three  directors  in  pursuance  of  a  resolution, 
although  by  another  section  of  the  special  Act  the  directors  had  full 
power  to  "  appoint  and  displace  ...  all  such  managers,  officers, 
agents  ...  as  they  shall  think  proper."  It  seems  difficult  to 
support  the  decision ;  this  was  not  like  an  appointment  to  a  continuing 
office ;  and  cp.  lUff.  y.  Justices  of  Cumberland,  17  L.  J.  Q.  B.  102,  where 
under  yery  similar  enabling  words  an  appointment  of  an  attorney  by 
directors  without  seal  was  held  g^ood  as  against  third  parties. 

It  has  been  deoided  (as  indeed  it  is  obvious  in  prinoiple) 
that  inability  to  enforce  an  agreement  with  a  corporation 
at  law  by  reason  of  its  not  being  under  the  corporate  seal 
does  not  create  any  jurisdiction  to  enforce  it  in  equity  (»). 

The  rights  of  corporations  to  sue  upon  contracts  are 
somewhat  more  extensive  than  their  liabilities.  When 
the  corporation  has  performed  its  own  part  of  the  contract 
so  that  the  other  party  has  had  the  benefit  of  it,  the 
corporation  may  sue  on  the  contract  though  not  originally 
boimd  {k).  For  this  reason,  if  possession  is  given  under 
a  demise  from  a  corporation  which  is  invalid  for  want  of 
the  corporate  seal,  and  rent  paid  and  accepted,  this  will 
constitute  a  good  yearly  tenancy  (/)  and  will  enable  the 
corporation  to  enforce  any  term  of  the  agreement  which  is 
applicable  to  such  a  tenancy  {m)f  and  a  tenant  who  has 
occupied  and  enjoyed  corporate  lands  without  any  deed 
may  be  sued  for  use  and  occupation  («).  Conversely  the 
presumption  of  a  demise  from  year  to  year  from  payment 
and  acceptance  of  rent  is  the  same  against  a  corporation 
as  against  an  individual  landlord :  ^^  where  the  corporation 


(t)  Kirk  y.  Bromley  Union,  2 
Phill.  640  ;  Crampton  y.  Varna  By, 
Co.  7  Ch.  662. 

(k)  Fishmongers*  Co.  r.  Bobertson, 
6  H.  &  Gr.  131.  The  judgment  on 
this  point  is  at  pp.  192-6 ;  but  the 
dictum  contained  in  the  passage 
*'£yen  if  .  .  .  against  themselyes,'* 
pp.  192-3  (extending  £he  right  to 
sue  without  limit)  is  now  oyer- 
ruled.  Qee  Mayor  of  Kidderminster 
y.  Hardwiek,  L.  B.  9  Ex.  13,  21. 


(I)  Wood  y.  TaU,  2  B.  &  P.  N.  E. 
247. 

(m)  Eeeles.  Commrs,  y.  Merral,  L. 
B.  4  Ex.  162.  By  Kelly,  C.  B., 
this  is  correlatiye  to  the  tenant's 
right  to  enforce  the  agreement  in 
equity  on  the  g^und  of  part  per- 
formance, sedqu. 

(»)  Mayor  of  Stafford  y.  Till,  4 
Bing.  75.  The  like  as  to  tolls, 
Mayor  of  Carmarthen  y.  Zetois,  6  C. 
&  P.  608,  but  see  Setj.  Maiming's 
note,  2  M.  &  Or.  249. 
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have  acted  as  npon  an  executed  contract,  it  is  to  be  pre- 
sumed against  them  that  everything  has  been  done  that 
was  necessary  to  make  it  a  binding  contract  upon  both 
parties,  they  having  had  all  the  advantage  they  would 
have  had  if  the  contract  had  been  regularly  made ''  {o). 
And  a  person  by  whose  permission  a  corporation  has 
occupied  lands  may  sue  the  corporation  for  use  and  occu- 
pation (p).  In  the  case  of  a  yearly  tenancy  the  presump-  Corpora- 
tion is  of  an  actual  contract,  but  the  liability  for  use  and  on^uasi- 
occupation  is  rather  quasi  ex  contractu  {q).  It  is  settled  that  °®^^^^J* 
in  general  a  cause  of  action  on  a  ^'  contract  implied  in 
law,''  as  it  is  inconveniently  called  in  our  books,  is  as  good 
against  a  corporation  as  against  a  natural  person.  Thus  a 
corporation  may  be  sued  in  an  action  for  money  received 
on  the  ground  of  strict  necessity ;  '^  it  cannot  be  expected 
that  a  corporation  should  put  their  seal  to  a  promise  to 
return  moneys  which  they  are  wrongfully  receiving  "  (r). 
It  was  held  much  earlier  that  trover  could  be  maintained 
against  a  corporation — a  decision  which,  as  pointed  out  in 
the  case  last  cited,  was  analogous  in  principle  though  not 
in  form  (a).  Sometimes  it  is  stated  as  a  general  rule  that 
corporations  are  liable  on  informal  contracts  of  which  they 
have  in  fact  had  the  benefit :  but  the  extent  and  existence 
of  the  supposed  rule  are  doubtful  (t). 

Forms  of  contracting  otherwise  than  under  seal  are  Statutory 
provided  by  many  special  or  general  Acts  of  Parliament  ©oj^wt. 
creating  or  regulating  corporate  companies,  and  contracts 


(o)  Doe  d.  Tenmngton  y.  Tanien^ 
12  Q.  B.  998,  1013, 18  L.  J.  Q.  B. 
49. 

(p)  Lowe  y.  L,  %  N.  W.  J2y.  Co, 
18  Q.  B.  632,  21  L.  J.  Q.  B.  361. 

(q)  The  liability  exuted  at  oom- 
mon  law,  and  the  statute  1 1 G^.  2, 
0.  19,  8.  14,  made  the  remedy  by 
action  on  the  case  oo-extenaive  witn 
that  by  action  of  debt,  see  Oibwn  y. 
Kirk,  1  Q.  B.  850,  10  L.  J.  Q.  B. 
297.  Sinoe  the  G.  L.  P.  Act  the 
statute  seems  in  fact  superfluous. 


(r}  Hall  y.  Mayor  of  Stoanoea,  5 
Q.  B.  626,  649,  13  L.  J.  Q.  B.  107. 
The  like  of  a  quati  corporation  em- 
powered to  sue  and  be  sued  by  an 
oflftcer,  Jefferyo  y.  Gurr,  2  B.  &  Ad. 
833. 

(»)  Tarborouffh  y.  Bank  of  Eng^ 
land,  16  East,  6.  See  early  cases  of 
trespass  against  corporations  cited 
by  Lord  ^enborough  at  p.  10. 

(0  Hunt  y.  Wimbledon  Local 
Board  (0.  A.),  4  0.  P.  D.  at  pp.  63, 
57. 
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duly  mode  in  those  forms  axe  of  course  valid.  But  a 
statute  may,  on  the  other  hand,  contain  restrictive  provi- 
sions as  to  the  form  of  corporate  contracts,  and  in  that 
case  they  must  be  strictly  followed.  Enactments  requiring 
contracts  of  local  corporate  authorities  exceeding  a  certain 
value  to  be  in  writing  and  sealed  with  the  corporate  seal 
are  held  to  be  imperative,  even  if  the  agreement  has  been 
executed  and  the  coiporation  has  had  the  full  benefit  of 
it  (tt).  The  general  results  seem  to  stand  thus : — 
Snmmary  Jq  ti^e  absence  of  enabling  or  restrictive  statutory  pro- 
visions, which  when  they  exist  must  be  carefully  attended 
to— 

A  trading  corporation  may  make  without  seal  emy  con- 
tract incidental  to  the  ordinary  conduct  of  its  business ; 
but  it  cannot  bind  itself  by  negotiable  instruments  unless 
the  making  of  such  instruments  is  a  substantive  part  of 
that  business,  or  is  provided  for  by  its  constitution  (y). 

A  non-trading  corporation,  if  expressly  created  for  special 
purposes,  may  make  without  seal  any  contract  incidental 
to  those  purposes;  if  not  so  created,  cannot  (it  seems) 
contract  without  seal  except  in  cases  of  immediate  necessity, 
constant  recurrence,  or  trifling  importance. 

In  any  case  where  an  agreement  has  been  completely 
executed  on  the  part  of  a  corporation,  it  becomes  a  con- 
tract on  which  the  corporation  may  sue. 

The  rights  and  obligations  arising  from  the  tenancy  or 
occupation  of  land  without  an  express  contract  apply  to 
corporations  both  as  landlords  and  as  tenants  or  occupiers 
in  the  same  manner  (s)  and  to  the  same  extent  as  to 
natural  persons. 

{u)  Frend  t.  Dennett,  4  G.  B.  N.  1875,    applies    only  to    contracts 

8.  676,  27  L.  J.  G.  P.  814  ;  Sunt  known  at  the  time  of  making  them 

▼.  JTimbUiion  Local  Boards  3  G.  P.  to  exceed  the  specified  "  yaliie  or 

D.  208,  in  G.  A.  4  G.  P.  D.  48;  amount"  of  50/. 

Twmg  ^  Co,  ▼.  Mayor  of  Learning'  (y)  See  p.  130,  ntpra. 

Ga.  517.     In  Eaton  t.  (e)  Aamiming  Finlay  t.   Brieiol 


ton,  8  App.  Ga.  517.     In  Eaton  t. 
Basker  (C.  A.),  7  Q.  B.  D.  529,  it 


emd  Exeter  By.  Co,  7  Ex.  409,  21 
was  decided  that  a  proyision  of  this      L.  J.  £x.  117,  not  to  be  now  law. 
kind    in  the  Publio  Health  Act, 
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A  corporation  is  bound  by  an  obligation  implied  in  law 
whenever  under  the  like  oirouinstanoes  a  natural  person 
would  be  so  bound. 

It  is  muoh  to  be  wished  that  the  whole  subject  should 
be  reviewed  and  put  on  a  settled  footing  by  the  Court  of 
Appeal,  and  that  those  cases  which  are  atreadj  yirtuallj 
overruled  should  be  expressly  declared  to  be  no  longer  of 
authority  (a). 

2.  Negotiable  instruments.  Negoti- 
The  peculiar  contracts  undertaken  by  the  persons  who  J^Jj^ta. 

issue  or  indorse  negotiable  instruments  must  by  the  nature 
of  the  case  be  in  writing.  Fart  of  the  definition  of  a 
biU  of  exchange  is  that  it  is  an  xmconditional  order  in 
writiag  (b).  The  acceptance  of  a  bill  of  exchange,  though 
it  may  be  verbal  as  far  as  the  law  merchant  is  concerned, 
is  required  by  statute  to  be  in  imting  and  signed  (o). 

3.  As  to  purely  statutory  forms.  Statate  of 
A.  Contracts  within  the  Statute  of  Frauds.                      Frauda. 
To  write  a  commentary  on  the  Statute  of  Frauds  would 

be  beyond  the  scope  of  this  work.  It  may  be  convenient 
however  to  state  as  shortly  as  possible,  so  far  as  contracts 
are  concerned,  the  contents  of  the  statute  and  some  of  the 
leading  points  established  on  the  construction  of  it. 

The  statute  (29  Car.  2,  c.  3)  enacts  that  no  action  shall 
be  brought  on  any  of  the  contracts  specified  in  the  4th 
section  *^  unless  the  agreement  upon  which  such  action 
shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  l^im  law- 
fully authorized."  The  contracts  comprised  in  this  section 
are — 

ot.  Any  special  promise  by  an  executor  or  administrator  Fromues 

(a)  See  per  Lord  Blackbnm,  8  {h)  Bills  of  Exchange  Act,  1882 

App.  Ca.  at  p.  623,  asTeeing  with  (45  &  46  Viot.  c.  61),  a.  3.  So  of 
Lindley,  L.  J .  8  Q.  B.  JD.  at  p.  685.      promiflsoiy  notes,  s.  83. 

(e)  lb,  B.  17. 
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bjezeoa- 
tor,  &o. 


^'  to  answer  damagee  out  of  his  own  estate."  No  difficulty 
has  arisen  on  the  words  of  the  statute,  and  the  chief 
observation  to  be  made  is  the  almost  self-eyident  one 
(which  equally  applies  to  the  other  cases  within  the 
statute)  that  the  existence  of  a  written  and  signed  memo- 
randum  is  made  a  necessary  condition  of  the  agreement 
being  enforceable,  but  will  in  no  case  make  an  agreement 
any  better  than  it  would  have  been  apart  from  the  statute. 
A  good  consideration,  a  real  consent  of  the  parties  to  the 
same  thing  in  the  same  sense,  and  all  other  things  neces- 
sary to  make  a  contract  good  at  common  law  are  still 
required  as  much  as  before  {d). 


Guaraii" 
ties. 


j3.  "  Any  special  promise  to  answer  for  the  debt  default 
or  miscarriages  of  another  person." 

On  this  the  principal  points  are  as  follows.  A  promise 
is  not  within  the  statute  unless  there  is  a  debt  &c.  of  some 
other  person  for  which  that  other  is  to  remain  liable 
(though  the  liability  need  not  be  a  present  one) :  for  there 
can  be  no  contract  of  suretyship  or  guaranty  unless  and 
until  there  is  an  actual  principal  debtor.  '^  Take  away  the 
foundation  of  principal  contract,  the  contract  of  suretyship 
would  fail"  (e).  Where  the  liability,  present  or  future, 
of  a  third  person  is  assumed  as  the  f  oimdation  of  a  contract, 
but  does  not  in  fact  exist,  then,  independently  of  the 
statute,  and  on  the  principle  of  a  class  of  cases  to  be  ex- 
plained elsewhere,  there  is  no  contract.  On  the  other  hand 
a  promise  to  be  primarily  liable,  or  to  be  liable  at  all  events, 
whether  any  third  person  is  or  shall  become  liable  or  not, 
is  not  within  the  statute  and  need  not  be  in  writing. 
Whether  particular  spoken  words,  not  in  themselves  con- 
clusive, e,g.  "  Go  on  and  do  the  work  and  I  will  see  you 
paid,"  amount  to  such  a  promise  or  only  to  a  guaraniy  is 


{d)  As  to  these  contracts  of  eze> 
ontors,  2  Wms.  Exors.  Pt.  4,  Bk. 
2,  0.  2,  i  1. 


{e)  MounUtephen  v.  Latcemanf  L. 
B.  7  Q.  B.  196,  202  (in  Ex.  Ch.) 
per  Willes,  J.,  affd.  L.  B.  7  H.  L. 
17  nom.  Lakeman  y.  MounUiephm, 
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a  question  of  f aot  to  be  determined  by  the  droumstanoes 
of  the  case(/). 

Nor  is  a  promise  within  the  statute  unless  it  is  made 
to  the  principal  creditor:  "The  statute  applies  only  to  pro- 
mises made  to  the  person  to  whom  another  is  answer- 
able "  (^)  or  is  to  become  so. 

A  mere  promise  of  indemnity  is  not  within  the  sta- 
tute (h)f  though  any  promise  which  is  in  substance  within 
it  cannot  be  taken  out  of  it  by  being  put  in  the  form  of  an 
indemnity  (t). 

A  contract  to  give  a  guaranty  at  a  future  time  is  as  much 
within  the  statute  as  the  guaranty  itself  (J). 

y.  "Any  agreement  made  upon  consideration  of  mar-  A^ree- 
riage."    A  promise  to  marry  is  not  within  these  words,  the  J^^ecm- 
consideration  being  not  marriage,  but  the  other  party's  sideration 
reciprocal  promise  to  marry.    For  further  remarks  on  the  rfa^" 
effect  of  this  clause  see  Chapter  XII.,  on  Agreements  of 
Imperfect  Obligation,  infra. 

In  the  old  books  we  frequently  meet  with  another  sort 
of  difficulty  touching  agreements  of  this  kind;  it  was  much 
doubted  whether  matrimony  were  not  so  purely  spiritual  a 
matter  that  all  agreements  concerning  it  must  be  dealt 
with  only  by  the  ecclesiastical  courts :  the  type  of  these 
disputed  contracts  is  a  promise  by  A.  to  B.  to  pay  B.  10/.  if 
he  will  marry  A.'s  daughter.    But  this  by  the  way  {k). 


(f)  See  n.  (^),  sttpra, 

{})  Easttcood  y.  Kenyon,  11  A.  & 
E.  438,  446;  ooncess.  Cripps  t. 
HarinoUy  4  B.  &  S.  414,  32  L.  J. 
Q.  B.  381  (Ex.  Ch.). 

(A)  CrippsY.  SartnoU  (last  note}; 
Wildes  V.  Dudlowy  19  Eq.  198. 

(»)   Cripps  V.  Hartnoll, 

(J)  Mallet  V.  BaUfnan,  L.  R.  1 
C.  P.  163  (Ex.  Ch.).  See  further  on 
thiBolAuse,  1  Wins.  Saund.  229-235, 
1  Sm.  L.  C.  311,  note  to  Birkmyr  v. 
Da/null,  Smith,  Merc.  Law,  466-9 
(8th  ed.). 

(k)  Such  promise  may  be  sued  on 
in  the  King's  Ck>ut  if  by  deed.  22 
Ass.  lOly  pi.  70 ;  otherwise  ix  he 


had  promised  10/.  with  his  daughter 
in  marriaffe,  then  it  should  be  in 
the  Court  Christian ;  Trin.  45  Ed. 
3.  24,  pi.  30 ;  action  good  without 
specialty  where  the  marriage  had 
taken  place,  Mich.  37  H.  6.  8,  pi. 
18 ;  contra  (not  without  dissent) 
Trin.  17  Ed.  4.  4,  pi.  4.  In 
Bracton's  time  the  exclusive  juris- 
diction of  the  spiritual  courts  ap- 
pears to  have  been  admitted :  '*  ad 
forum  seculare  trahi  non  debet  per 
id  quod  minus  est  et  non  principale 
id  quod  primum  et  principale  est  in 
f oro  ecdesiastico,  ut  si  ob  causam 
matrimonii  peconia  promittatur, 
lioet  yideatur  prima   fade   quod 
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Interests 
inland. 


i.  ^*  Any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  oonoeming  them."  This 
clause  is  usuallj  and  conveniently  considered  as  belonging 
to  the  topic  of  Vendors  and  Purchasers  of  real  estate;  and 
the  reader  is  referred  to  the  well-known  works  which  treat 
of  that  subject  (k).  Questions  have  arisen,  however, 
whether  sales  of  growing  crops  and  the  like  were  sales  of 
an  interest  in  lands  within  the  4th  section  or  of  goods 
within  the  17th ;  and  these  cases  are  accordingly  discussed 
by  Lord  Blackburn  and  Mr.  Benjamin  in  their  expositions 
of  the  17th  section  (/).  A  sale  of  tenant's  fixtures,  being 
a  sale  only  of  the  right  to  sever  the  fixtures  from  the  free- 
hold during  the  term,  is  not  within  either  section  {m). 


By  the  1st  and  2nd  sections  of  the  statute  leases  for 
more  than  three  years,  or  reserving  a  rent  less  than  two- 
thirds  of  the  improved  value,  must  be  in  writing  and 
signed  by  the  parties  or  their  agents  authorized  in 
writing^  and  now  by  8  &  9  Yict.  c.  106,  s.  3,  they  must 
be  made  by  deed.  But  an  informal  lease,  though  void  as 
a  lease^  may  be  good  as  an  agreement  for  a  lease  (?;). 


Agree-  £.  '^  Any  agreement  that  is  not  to  be  performed  within 

to*be*per-  *^®  Bpace  of  one  year  from  the  making  thereof." 
formed  « Is  not  to  be,"  not  "  is  not "  or  "  may  not  be."    This 

means  an  agreement  that  on  the  face  of  it  cannot  be  per- 


withina 
year. 


cognitio  super  cataUis  et  debitis 
pertineat  ad  forum  seoulare,  tamen 
propter  id  quod  mains  est  et  dignius 
trahitur  cog^tio  pecuniae  promissae 
et  debitae  ad  forum  ecclesiasticumi 
et  ubi  [?  ibi]  locum nonhabet prohi- 
bition cumdebitumsit  de  testamento 
Tel  matrimonio :"  fol.  175  a.  It 
should  beremembered  that  ordinary 
debts  were  still  indirectly  enforced 
in  the  spiritual  courts  by  the  im- 
position of  penance. 

(>fc)  As  to  an  agreement  collaUral 
to  a  demise  of  land  not  being  within 
the  statute,  see  Morgan  t.  Griffith, 


L.  R.  6  Ex.  70 ;  Brskine  y.  Adeane, 
8  Ch.  766 ;  AyeU  v.  Duke,  L.  R.  10 
Q.  B.  174.  As  to  the  distinction 
between  a  demise  and  a  mere  lioenoe 
or  agreement  for  the  use  of  land 
without  any  change  of  possession, 
Welis  V.  KingtUm-upm^Hull.  L.  R. 
10  C.  P.  402. 

(/)  Blackburn  on  the  Contract  of 
Sale,  9—21,  Benjamin  on  Sale, 
106—122 ;  MarthaU  v.  Green,  I  0. 
P.  D.  35.  And  see  1  Wms.  Saund. 
395. 
(m)  Zee  y.  Gaskell,  1  Q.  B.  D.  700, 
(fi)  Dart,  V.  &  P.  1,  198. 
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formed  within  a  year.  An  agreement  capable  of  being 
performed  within  a  year,  and  not  showing  any  intention  to 
put  gS  the  performance  till  after  a  year,  is  not  within  this 
clause  (o).  Nor  is  an  agreement  within  it  which  is  com- 
pletely performed  by  one  party  within  a  year  (/?).  An 
agreement  is  not  excluded  from  the  operation  of  the  clause 
by  being  made  determinable  on  a  contingency  that  may 
happen  within  a  year  (g).  /         . 

The  seventeenth  section  of  the  statute  (sixteenth  in  the  A£ioB.i7. 
Bevised  Statutes,  but  it  wUl  probably  keep  its  accustomed 
name)  (r)  is  extended  by  Lord  Tenterden's  Act,  9  GFeo.  4, 
0.  14,  s.  7,  and  as  so  extended  includes  all  executoiy  sales 
of  goods  of  the  value  of  10/.  and  upwards,  whether  the 
goods  be  in  existence  or  not  at  the  time  of  the  contract. 
Its  effect  is  thoroughly  discussed  and  explained  by  Lord 
Blac&bum  (on  the  Contract  of  Sale,  5 — 119)  and  in  Mr. 
Benjamin's  later  work  (Book  1,  Part  2,  pp.  87—229).  We 
will  here  only  refer  very  briefly  to  the  question  of  what  is 
a  sufficient  memorandum  of  a  contract  within  the  Statute. 
Mr.  Benjamin  exhibits  (p.  193,  sqq.)  the  curious  difference  The 
in  the  judicial  interpretation  of  the  "  agreement "  of  which  memoran- 
a  memorandum  or  note  is  required  by  s.  4,  and  the  "  bar-  dum." 
gain "  of  which  a  note  or  memorandum  is  required  by 
s.  17.  The  '^  agreement "  of  s.  4  includes  the  considera- 
tion of  the  contract,  so  that  a  writing  which  omits  to 
mention  the  consideration  does  not  satisfy  the  words  of 
that  section :  but  the  ''  bargain  "  of  s.  17  does  not.  So 
far  as  regards  guaranties,  however,  this  construction  of 
s.  4  having  been  found  inconvenient  is  excluded  by  the 
Mercantile  Law  Amendment  Act,  1856,  19  &  20  Yict. 
c.  97,  8.  3,  which  makes  it  no  longer  necessary  that  the 

(o)  Smith  Y.  NeaUy  2  C.  B.  N.  S.  [a)  EUy  ▼.  JPoaitive  Aaturanee  Co. 

67,  26  L.  J.  C.  P.  143.  1  Ex.  D.  20. 

(v)  Ckirry  y.  Seminff,  4  Ex.  631,  (r)  The diffeienoe  ariaes  from  the 

19  li.  J.  Ex.  63.  See  no  tee  to  Feter  preamble  and  the  enacting  part  of 
v.  CompUm,  1  Sm.  L.  C.  336.  a.  13  being  separately  numbered  as 

13  and  14  in  former  editions. 

P.  M 
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consideration  for  a  "  epeoial  promise  to  answer  for  the  debt 
default  or  misoairiage  of  another  person  "  should  appear 
in  writing  or  by  necessary  inference  from  a  written  docu- 
ment (s). 

The  note  or  memorandum  under  the  4th  as  well  as  the 
17th  section  must  show  what  is  the  contract  and  who  are 
the  contracting  parties  {f)y  but  it  need  be  signed  only  by 
the  party  to  be  charged,  whether  under  the  4th  or  the  17th 
section :  it  is  no  answer  to  an  action  on  a  contract  evi- 
denced by  the  defendant's  signature  to  say  that  the  plain- 
tiff has  not  signed  and  therefore  could  not  be  sued,  and  if 
a  written  and  duly  signed  proposal  is  accepted  by  word  of 
mouth  the  contract  itself  is  completed  by  such  acceptance 
and  the  writing  is  a  sufficient  memorandum  of  it  (u).  It 
has  also  been  decided  that  an  acknowledgment  of  a  signa- 
ture previously  made  by  way  of  proposal,  the  document 
having  been  altered  in  the  meantime  and  the  party  having 
assented  to  the  alterations,  is  equivalent  to  an  actual 
signature  of  the  document  as  finally  settled  and  as  the 
record  of  the  concluded  contract.  The  signature  con- 
templated by  the  statute  is  not  the  mere  act  of  writing,  but 
the  writing  coupled  with  the  party's  assent  to  it  as  a  sig- 
nature to  the  contract:  and  the  effect  of  the  parol  evidence 
in  such  a  case  is  not  to  alter  an  agreement  made  between 
the.  parties  but  to  show  what  the  condition  of  the  docu- 
ment was  when  it  became  an  agreement  between  them  (x). 
Moreover  it  matters  not  for  what  purpose  the  signature  is 


(«)  See  also  an  artiole  by  Mr. 
Jtustioe  Stephen  and  the  present 
writer  in  the  Law  Quarterly  Ke- 
yiew,  Jan.  1885,  and  the  notes  to 
Birhnyr  ▼.  Darnell  and  Wain  v. 
Warltersy  in  Sm.  L.  C. 

It)  WiUiama  v.  Bymet,  1  Moo. 
P.  0.  N.  S.  164,  NewellY.  Radford, 
L.  R.  3  C.  P.  62,  WiUiama  v.  Jor- 
dan,  6  Gh.  D.  617 ;  and  as  to  snffi- 
dency  of  deBGoription  otherwise 
than  by  name,  SaU  v.  Lambert ,  18 
Eq.  1,  Potter  Y,  IH^ld,  ib.  4,  Cbm- 
mins  V.  Scott,  20  Eq.  11,  Beer  v. 


London  ^  Parte  Hotel  Co.  ib.  412, 
Boeeiter  y.  Miller,  3  App.  Ca.  1124, 
Catling  v.  King  (0.  A.),  6  Ch.  D. 
660.  As  to  what  is  sufficient  de- 
scription of  the  property  sold  under 
s.  4,  Shardlow  v.  CottereU,  0.  A.  20 
Ch.  D.  90. 

(ii)  Smith  V.  Neale,  2  0.  B.  N.  S. 
67,  26  L.  J.  C.  P.  143,  Seuee  v. 
Ficksley,  in  Ex.  Ch.  L.  R.  1  Ex. 
342. 

(^  Stewart  v.  JBddowet,  L.  R.  9 
C.  P.  811. 
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added,  sinoe  it  is  leqnired  only  as  evidenoe,  not  as  belong- 
ing to  the  substanoe  of  the  contract.  It  is  enough  that 
the  signature  attests  the  document  as  that  which  contains 
the  terms  of  the  contract  (t/).  Nor  need  the  particulars 
required  to  make  a  complete  memorandum  be  all  con- 
tained in  one  document :  the  signed  document  may  in- 
corporate others  by  reference,  but  the  reference  must 
appear  from  the  writing  itself  and  not  have  to  be  made  out 
by  oral  evidence :  for  in  that  case  there  would  be  no  record 
of  a  contract  in  writing,  but  only  disjointed  parts  of  a 
record  pieced  out  with  unwritten  evidence  (2).  One  who 
is  the  agent  of  one  party  only  in  the  transaction  may  be 
also  the  agent  of  the  other  party  for  the  purpose  of  signa- 
ture {a).  There  is  considerable  authority  (though  short 
of  an  actual  decision)  for  holding  that  the  Statute  of  f^^* 
Frauds  does  not  apply  to  deeds.  Signature  is  unnecessary  within  the 
for  the  validity  of  a  deed  at  conmion  law,  and  it  is  not  S***^*®- 
likely  that  the  legislature  meant  to  require  signature 
where  the  higher  and  more  formal  solemniiy  of  sealing  (as 
it  is  in  a  legal  point  of  view)  is  already  present  (6).  But 
as  in  practice  deeds  are  always  signed  as  well  as  sealed, 
and  distinctive  seals  are  hardly  ever  used  except  by 
corporations,  the  absence  of  a  signature  would  nowadays 
add  considerably  to  the  difficulty  of  supporting  a  deed  im- 
peached on  any  other  ground. 

The  law  as  to  the  sale  and  disposition  of  personal  chattels  BOls  of 
is  affected,  in  addition  to  the  Statute  of  Frauds,  by  the 
Bills  of  Sale  Acts,  1878  and  1882,  41  &  42  Yict.  c.  31, 


(y)  Jonet  Y.  Viehria  Graving  Dock 
Co.  2  Q.  B.  D.  814, 323.  It  maybe 
doubted  whether  this  view  of  the 
statute  does  not  tend  to  thrust  con- 
tracts upon  parties  hj  surprise  and 
contrary  to  their  real  intention. 

(e)  See  I'eiree  y.  Corf,  L.  B.  9  Q. 
B.  210,  Kronheim  t.  Johntotif  7 
Ch.  D.  60,  leather  Cloth  Co.  y. 


Eimmimui,  L.  B.  10  Q.  B.  140. 

(a)  As  to  this,  Murphy  y.  JBoeti^ 
L.  B.  10  Ex.  126. 

(*)  Cheny  y.  Heming,  4  Ex.  631, 
19  L.  J.  Ex.  631.  Blackstone  (2. 
306,  and  see  note  in  Stephen's 
Oomm.,  1.  610,  6th  ed.)  assumed 
signature  to  be  necessary. 
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45  &  46  Yict.  0.  43 :  but  the  subject  is  too  special  to  be 
entered  on  here. 

Tranafers  Transfers  of  British  ships  are  required  by  the  Merchant 
andropV-  Shipping  Act,  1854  (s.  55  sqq.)  to  be  in  the  form  thereby 
right.  prescribed.  Assignments  of  copyright  are  directly  or 
indirectly  required  by  the  various  statutes  on  that  subject 
to  be  in  writmg  (c),  and  in  the  case  of  sculpture  by  deed 
attested  by  two  witnesses  (54  Oreo.  3,  c.  56,  s.  4).  But  an 
executory  agreement  for  an  assignment  of  copyright 
apparently  need  not  be  in  writing.  And  informal  executory 
agreements  for  the  sale  or  mortgage  of  ships  seem  now  to 
be  valid  as  between  the  parties,  though  under  earlier  Acts 
it  was  otherwise,  and  it  is  doubtful  whether  at  common  law 
a  sale  without  writing  would  pass  the  property  (d). 

Sale  of  There  is  "  An  Act  to  avoid  Horse-steaUng  "  of  31  Eliz. 

m^riket^  c.  12,  which  prescribes  sundry  forms  and  conditions  to  be 
overt.  observed  on  sales  of  horses  at  fairs  and  markets :  and 
'*  every  sale  gift  exchange  or  other  putting  away  of  any 
horse  mare  gelding  colt  or  filly,  in  fair  or  market  not  used 
in  all  points  according  to  the  true  meaning  aforesaid  shall 
be  void."  The  earUer  Act  on  the  same  subject,  2  &  3  Phil. 
&  Mary,  o.  7,  only  deprives  the  buyer  of  the  benefit  of  the 
peculiar  rule  of  the  common  law  touching  sales  in  market 
overt.  These  statutes  are  believed  to  be  in  practice 
inoperative. 

Marine  B.  Marine  Insurances. 

'^^^Bma^i».      By  3Q  Yvk.  c.  23,  s.  7,  marine  insurances  must  (with  the 

exception  of  insurances  against  owner's  liability  for  certain 

accidents)  be  expressed  in  a  policy. 

(<;)  Zeyland  y.  Stewart^  4  Gh.  D.  (d)  Maude  and  Follook  on  Mer- 

419,  and  as  to  designs  Jeunti  ▼.      chant  Shipping,  4th  ed.  pp.  42,  65, 
£ekhardtf  8  Ch.  D.  404.  66.    And  see  the  Amendment  Act 

of  1862,  26  at  26  Vict.  o.  63,  s.  3. 
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But  the  words  are  not  so  strict  as  those  of  the  repealed 
statutes  on  the  same  subject,  and  the  preliminary  "  slip," 
which  in  practice  though  not  in  law  is  treated  as  the  real 
contract,  has  for  many  purposes  been  recognized  by  recent 
decisions.  These  will  be  spoken  of  in  another  place  under 
the  head  of  Agreements  of  Imperfect  Obligation  (Chap. 

xn). 

0.  Transfer  of  Shares.  ''5^^^ 

of  Sharoe. 

There  is  no  general  principle  or  provision  applicable  to 
the  transfer  of  shares  in  all  companies.  But  the  general 
or  special  Acts  of  Parliament  gOTeming  classes  of  com- 
panies or  particular  companies  always  or  almost  always 
prescribe  forms  of  transfer. 

In  cost-book  mining  companies  it  seems  that  no  par- 
ticular form  is  needed  and  an  executory  contract  for  the 
sale  of  shares  need  not  as  a  rule  be  in  writing.  It  would 
be  useless  to  enter  here  into  details:  the  reader  will 
find  full  information  in  Lord  Justice  Ldndley's  treatise, 
1.  703  sqq. 

Assuming  joint-stock  partnerships  with  transferable 
shares  to  be  lawful  at  common  law  (which  is  the  better 
opinion)  their  shares  should  be  transferable  without 
writing  in  the  absence  of  agreement  to  the  contrary.  But 
for  reasons  elsewhere  given  this  is  now  of  no  practical 
importance. 

• 

D.  Acknowledgment  of  barred  debts.  ■^"??**® 

^^  ,       ,  pay  de bt 

The  operation  of  the  Statute  of  Limitation,  21  Jac.  1,  barred  by 
c.  16,  in  taking  away  the  remedy  for  a  debt  may  be  excluded  Lunit^. 
by  a  subsequent  promise  to  pay  it,  or  an  acknowledgment  ^on. 
from  which  such  promise  can  be  implied.    The  promise  or 
acknowledgment  if  express  must  be  in  writing  and  signed 
by  the  debtor  (9  Oreo.  4,  c.  14,  s.  1)  or  his  agent  duly 
authorized  (19  &  20  Vict.  c.  97,  s.  13).    The  subject  calls 
for  mention  here,  especially  as  the  promise  or  aoknowledg- 
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ment  is  for  some  purposes  a  new  oontraot.    But  we  say 

more  of  it  under  the  head  of  Agreements  of  Imperfect 

Obligation,  Ch.  XII.  below. 

Foieign         A  short  accoimt  of  some  of  the  foreign  laws  which 

lo^iuto*  correspond  more  or  less  closely  to  our  Statute  of  Frauds 

Stat,  of      ifl  given  in  the  Appendix  (Note  E.). 


(    167    ) 


CHAPTER  IV. 

CoNSIDEItATION. 

The  following  description  of  Gonsideration  was  given  by  Gonaidera- 
the  Exchequer  Chamber  in  1876 :  "  A  valuable  oonsidera-  *^°°»^*^*' 
tion,  in  the  sense  of  the  law,  may  consist  either  in  some 
right,  interest,  profit,  or  benefit  accruing  to  the  one  party, 
or  some  forbearance,  detriment,  loss,  or  responsibilify, 
given,  suffered,  or  undertaken  by  the  other  "  (a). 

The  second  branch  of  this  judicial  description  is  really 
the  more  important  one.  Consideration  means  not  so 
much  that  one  party  is  profited  as  that  the  other  abandons 
some  legal  right  in  the  present,  or  limits  his  legal  freedom 
of  action  in  the  future,  as  an  inducement  for  the  act  or 
promise  of  the  first.  It  does  not  matter  whether  the  party 
accepting  the  consideration  has  any  actual  benefit  thereby 
or  not :  it  is  enough  that  he  accepts  it,  and  that  the  party 
giving  it  does  thereby  imdertake  some  burden,  or  lose 
something  which  in  contemplation  of  law  may  be  of  value. 

An  act  or  forbearance  of  the  one  party,  present  or 
promised,  is  the  price  for  which  the  promise  of  the  other 
is  bought,  and  the  promise  thus  given  for  value  is  enforce- 
able. 

In  the  phrase  of  our  mediaeval  books — a  phrase  which 
appears  to  be  peculiar  to  English  usage  (6) — there  must 
be  quid  pro  quo.    But  when  the  quid  is  once  established, 

(a)  Currie  v.  Misa,  L.  B.  10  Ex.  Board  y.  Marrow  Gas  Co.  L.  R.  10 

at  p.  162,  per  Cur.  zeferrizijr  to  Q.  B.  92,  96 ;  and  the  definitioiiB  of 

Com.  Dig.  Action  on  the   Case,  the  I.  C.  A.  in  Note  A,  in  the  Ap- 

AflsnmpBit  B.  1 — 15.    Cp.  Evans,  pendix  below. 
Appendix  to  Fothier  on  Obliga*  {b)  Ducange  knows  it  only  as  an 

tions,  Ko.  2,  and  Edgware  Highway  EngUah  term. 


Gratui- 
tous 
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the  quantum  is  for  the  judgment  of  the  parties  themselves. 
The  law  will  be  satisfied  that  there  is  a  real  and  lawful 
bargain,  but  it  leaves  parties  to  measure  their  bargains  for 
themselves.  In  some  eases,  no  doubt,  the  rule  is  strained 
either  way.  Both  as  to  what  is  and  as  to  what  is  not 
consideration  it  is  possible  to  bring  together  illustrations 
which  make  the  law  seem  irrational.  These  matters  must 
be  considered  presently.  The  main  idea  of  the  law,  how- 
ever, is  quite  intelligible  and  reasonable  in  its  ordinary 
application. 
An  informal  and  gratuitous  promise,  however  strong 
promises,  may  be  the  motives  or  even  the  moral  duty  on  which  it  is 
foimded,  is  not  enforced  by  English  courts  of  justice  at 
all.  Even  a  formal  promise,  that  is  a  promise  made  by 
deed,  or  in  the  proper  technical  language  a  covenant,  is 
deprived,  if  gratuitous,  of  some  of  their  most  effectual 
remedies. 
Fluctoa-  The  early  history  of  the  law  of  Consideration  is  sin- 
dootrine.  gularly  obscure,  both  as  to  its  origin  and  as  to  the 
manner  in  which  it  was  developed  (6) :  and  it  was  a  long 
and  gradual  process,  even  in  modem  times,  to  settle  the 
doctrine  in  all  points  as  we  now  have  it.  A  curious 
illustration  of  the  extent  to  which  it  was  left  open  as 
Pillausv.  late  as  the  last  century  is  furnished  by  Pillam  v.  Van 
^^rop,  Mierop  {c).  The  actual  decision  was  on  the  veiy  sound 
principle  (characteristic,  as  we  shall  see,  of  our  law)  that 
<<any  damage  to  another  or  suspension  or  forbearance 
of  his  right  ifi  a  foundation  for  his  undertaking,  and 
will  make  it  binding,  though  no  actual  benefit  accrues  to 
the  party  undertaking"  {d).  But  Lord  Mansfield  threw 
out  the  suggestion  (which  Wilmot,  J.  showed  himself 
inclined  to  follow,  though  not  wholly  committing  him- 
self  to  it)  that  there  is  no  reason  why  agreements  in  tenting^ 
at  all  events  in  commercial  affairs,  should  not  be  good 


{b)    The    historical     discussion      pendix.    See  Note  F. 
which  formerly  stood  here  in  the  (e)  3  Burr.  1664.  (A.D.  176£ 

text  is  BOW  transferred  to  the  Ap-  (d)  Per  Yates,  J.  at  p.  1674. 
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without  any  oonsideratioii.  "  A  nudum  pactum  does  not 
exist  in  the  usage  and  law  of  merchants.  I  take  it  that 
the  ancient  notion  about  the  want  of  consideration  was  for 
the  sake  of  eyidence  only  ...  in  commercial  oases 
amongst  merchants  the  want  of  consideration  is  not  an 
objection  "  (e).  It  is  true  that  this  was  and  has  remained 
a  solitary  dictum  barren  of  results;  its  anomalous  cha- 
racter was  rightly  seen  at  the  time  and  it  has  never  been 
followed  (/) ;  but  the  fact  that  such  an  opinion  could  be 
expressed  at  all  from  the  bench  is  sufficiently  striking. 
This  suggestion  of  setting  up  a  new  class  of  Formal  Con- 
tracts (for  such  would  have  been  the  effect)  came,  as  it 
was,  too  late  to  have  any  practical  influence.  But  if  it  had 
occurred  a  century  or  two  earlier  to  a  judge  of  anything 
like  Lord  Mansfield's  authority^  the  whole  modem  de- 
velopment of  the  English  law  of  contract  might  have  been 
changed,  and  its  principles  might  have  been  (with  only 
minute  theoretical  differences)  aasimilated  to  those  of  the 
law  of  Scotland. 

Another  point  of  great  importance  remained  open  even  Ptomifles 
in  practice  down  to  a  much  later  time.    The  anomalous  o^^^^ 
doctrine  that  the  existence  of  a  previous  moral  obligation  duty : 
is  enough  to  support  an  express  promise  was  held  by  i^(£^ 
eminent  judges  a  few  generations  back,  and  was  overruled  ^.  ^ 
only  in  1840  by  the  decision  of  the  Exchequer  Chamber  v.Kmyon. 
that  <'  a  mere  moral  obUgation  arising  from  a  past  benefit 
not  conferred  at  the  request  of  the  defendant "  is  not  a 
good  consideration  (g),    A  question  stiU  not  free  from  un-  ^^  «»- 
certainty  is  whether  a  past  benefit  is  in  any  case  a  good  ineffeo- 

tual. 

(e)  3  Burr.  1669—70.  tain,    as   oontraota   in   writing." 

(/)  In  1778  it  was  distinctly  oon-  Prof.  LangdeU  ingenionaly  argaes 

tradicted  by  the  opinion    of  the  (Summary,  §{49, 60)  that  contracts 

Judges  delivered  to  the  House  of  goremed    by   the   law  merchant 

Lords  in  Mann  y.  Hughetf  7  T.  B.  ought  on  principle  to  need  no  con- 

360,  n  :  '*  All  contractts  are,  b^  the  sideration ;  but  nis  arg^ument  is,  as 

laws   of    England,    distingoished  he   himself   admits,    against   the 


into  ag^reements  by  specialty  and  whole   current   of   authority  and 

agreements  by  parol ;  nor  is  there  opinion  for  at  least  a  century, 

any  such  third  cUss,  as  some  of  the  [g)  Eattwood  y.  Kenyan,  11  A.  & 

counsel  have  endeayoored  to  main-  E.  438,  446. 
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Supposed 
excep- 
tions: 
Lamp- 
leigh  V. 
Brath- 
wait. 


Perform- 
anoeof 
another's 
legal  duty. 


Acknow- 
ledgment 
of  barred 
debts. 


oonfiidGration  for  a  subsequent  promise.  On  prinoiple  it 
should  not  be  (A) .  For  the  past  service  was  either  rendered 
without  the  proxmsor's  consent  at  the  time,  or  with  his 
oonsent  but  without  any  intention  of  nUimiTig  a  reward  as 
of  right,  in  neither  of  whioh  cases  is  there  any  f  oimdation 
for  a  contract  (t) ;  or  it  was  rendered  with  the  promisor's 
consent  and  with  an  expectation  known  to  him  of  reward 
as  jusUy  due,  in  whioh  case  there  were  at  once  all  the 
elements  of  an  agreement  for  reasonable  reward.  It  is 
said,  however,  that  services  rendered  on  request,  no  definite 
promise  of  reward  being  made  at  the  time,  are  a  good  con- 
sideration for  a  subsequent  express  promise  in  which  the 
reward  is  for  the  first  time  defined.  But  there  is  no  satis- 
factory modem  instance  of  this  doctrine,  and  it  would 
perhaps  now  be  held  that  the  subsequent  promise  is  only 
evidence  of  what  the  parties  thought  the  service  worth  (k). 
It  is  also  said  that  the  voluntary  doing  by  one  party  of 
something  which  the  other  was  legally  bound  to  do  is  a 
good  consideration  for  a  subsequent  promise  of  recompense. 
But  the  authority  for  this  proposition  is  likewise  foimd  to 
be  unsatisfactory.  Not  only  is  it  scanty  in  quantity,  but 
the  decisions,  so  far  as  they  did  not  proceed  on  the 
now  exploded  ground  that  moral  obligation  is  a  suffi- 
cient consideration,  appear  to  rest  on  facts  establishing 
an  actual  tacit  contract  independent  of  any  subsequent 
promise. 

Another   exceptional    or  apparentiy  exceptional  case 
which  certainly  exists  is  that  of  a  debt  barred  by  the 


i 


A)  Cp.  LangdeU,  op.  dt.  §  91. 

«)  *  *  it  is  not  reasonable  that  one 
man  should  do  another  a  kindness, 
and  then  ohuge  him  with  a  recom- 
pense."    1  Wins.  Sannd.  366. 

(k)  Lampleigh  y.  Brathwaitf  Hob. 
105,  and  1  Sm.  L.  0. ;  see  ^i^r  Erie, 
0.  J.,  13  0.  B.  N.  S.  at  p.  740. 
The  case  of  Bradford  ▼.  JRouhton, 
dedded  by  the  Irish  Court  of  Ex- 
dieqner  in  1858,  will,  for  English 
lawyers  at  least,  hardly  outweigh 
this  dictum.    At  an  earlier  time 


there'was  a  diff erenoe  between  debt 
and  assumpsit  in  this  respect:  it 
was  hdd  that  a  past  consiaeration 
would  not  support  an  action  of  debt, 
but  (on  the  tneory  that  in  assump- 
sit ttxe  contractual  relation  of  ttie 
parties  was  not  the  cause  of  action, 
but  only  a  sort  of  inducement  of  it) 
that  it  was  enough  for  assumpsit. 
Marsh  y.  Saimfordf  2  Leon.  Ill, 
Sidenham  y.  Worlington^  ib.  224 ; 
O.  W.  Holmes,  The  Common  Law, 
286,  297. 
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Statute  of  Liinitation,  on  whioh  the  remedy  may  be 
restored  by  a  new  promise  on  the  debtor's  part.  The 
theoiy  is  ihat  the  legal  remedy  is  lost  but  the  debt  is  not 
destroyed,  and  the  debt  subsisting  in  this  dormant  condi- 
tion is  a  good  consideration  for  a  new  promise  to  pay  it. 
This  is  not  logically  satisfying,  for  obviously  there  is 
no  real  equivalent  for  the  new  promise,  and  the  only 
motive  that  can  generally  be  assigned  for  it  is  the  feeling 
that  it  would  be  morally  wrong  not  to  pay.  It  would  be 
better  to  say  at  once  that  the  law  of  limitation  does  not 
belong  to  substantive  law  at  all,  but  is  a  special  rule  of 
procedure  made  in  favour  of  the  debtor,  who  may  waive 
its  protection  if  he  deliberately  chooses  to  do  so  (/). 

Historically  the  truth  of  the  matter  seems  to  be  that 
suitors  and  judges  have  made  attempts  in  various  direc- 
tions to  strain  legal  principle  for  the  purpose  of  making 
people  fulfil  promises  or  pay  for'  services  which  could  not 
easily  be  said  to  have  been  really  contracted  for,  but  which 
also  represented  benefits  they  were  never  intended  to  have 
for  nothing.  These  attempts  were  in  part  favoured  by 
the  confused  and  fictitious  manner  in  which  all  quasi- 
contractual  transactions  were  treated ;  request,  considera* 
tion,  and  promise  having  become,  instead  of  the  names  of 
real  facts,  counters  for  pleaders  to  play  with.  In  many 
cases  the  enterprise  failed,  in  some  it  succeeded.  The 
residue  of  successes  appears  in  a  few  anomalous  rules  still 
laid  down  by  the  text-writers  (w). 

The  Indian  Contract  Act  (s.  25)  (n)  has  not  only  pre- 


(0  See  more  on  this  point  in 

ch.  xn. 

(m)  This  topic  is  excellently  dia- 
ctused  by  Sir  W.  B.  Anson  (Frin- 
dpleB  of  the  English  Law  ox  Gon- 
tx«ct,  91—98). 

(»)  An  agreement  made  without 
consideration  is  Yoid,  unless 

( 1 )  It  is  expressed  in  writing  and 
registered  under  the  law  for  the 
time  being  in  force  for  the  registra- 
tion oi  assurances,  and  is  made  on 
account  of  natural  lore  and  affec- 


tion between  parties  standing  in  a 
near  relation  to  each  other ;  or  un- 
less 

(2)  It  is  a  promise  to  compensate, 
wholly  or  in  part,  a  person  who  has 
already  voluntarily  done  something 
for  the  promisor,  or  something 
which  the  promisor  was  legally 
compellable  to  do ;  or  unless 

{Z)  It  is  a  promise  made  in 
writing,  and  signed  by  the  person 
to  be  charged  therewith,  or  by  his 
agent  generally  oi<  specially  au- 
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served  but  extended  the  rales  of  English  law  as  to  the 
validity  of  promises  to  give  a  recompense  for  benefits 
already  received.  But  it  has  rightly  discarded  the  fiction 
of  a  past  consideration,  and  treats  these  rules  as  positive 
exceptions  to  the  principle  that  an  agreement  made  with- 
out consideration  is  void.  It  keeps,  however,  the  doubt- 
ful doctrine  that  a  consideration  executed  on  actual  re- 
quest will  support  a  subsequent  express  promise  (s.  2, 
subs.  d). 
Adequacy  Throughout  our  authorities  it  is  treated  as  an  "  demon- 
^^  W  P™<ripl«  that  the  law  will  not  enter  into  an  inquiry 
not  in-  as  to  the  adequacy  of  the  consideration  "  (o).  The  idea  is 
2aS^  characteristic  not  only  in  English  positive  law  but  in  the 
English  school  of  theoretical  jurisprudence  and  politics. 
Hobbes  says :  '^  The  value  of  all  things  contracted  for  is 
measured  by  the  appetite  of  the  contractors,  and  therefore 
the  just  value  is  that  which  they  be  contented  to  give"  {p). 
And  the  legal  rule  is  of  long  standing,  and  illustrated  by 
many  cases.  "  When  a  thing  is  to  be  done  by  the  plain- 
tiff, be  it  never  so  small,  this  is  a  sufficient  consideration  to 
ground  an  action  "  (q).  ^'  A.  is  possessed  of  Blackacre,  to 
which  B.  has  no  manner  of  right,  and  A.  desires  B.  to 
release  him  all  his  right  to  Blackacre,  and  promises  him  in 
consideration  thereof  to  pay  him  so  much  money ;  surely 
this  is  a  good  consideration  and  a  good  promise,  for  it  puts 
B.  to  the  trouble  of  making  a  release  "  (r).  The  following 
are  modem  examples.  If  a  man  who  owns  two  boilers 
allows  another  to  weigh  them,  this  is  a  good  consideration 
for  that  other's  promise  to  give  them  up  after  such  weigh- 
ing in  as  good  condition  as  before.  ^'The  defendant" 
said  Lord  Denman  '^  had  some  reason  for  wishing  to  weigh 

thorized  in  that  behalf,  to  pay  (o)  JTestlakt  y.  Adanu,  6  0.  B. 
whoUy  or  in  part  a  debt  of  whioh  K.  S.  248,  265,  24  L.  J.  G.  P.  271, 
the  creditor  might  haye  enforced  per  Bylea,  J. 
pajrment  but  for  the  law  for  the  (p)  Leviathan,  pt.  1,  c.  15. 
umitation  of  Buita.  {q)  Sturlyn  v.  Albany,  Oro.  EUfl. 
In  any  of  these  oases,  sobh  an  67,  and  see  Cro.  Car.  70,  and  mar- 
agreement  is  a  oontraot.  ginal  references  there. 

(r)  Holt,  G.  J.  12  Mod.  459. 
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the  boilersy  and  he  oould  do  so  only  by  obtaining  permis- 
sion from  the  plaintiff,  whioh  he  did  obtain  by  promising 
to  return  them  in  good  condition.  We  need  not  inquire 
what  benefit  he  expected  to  derive  "  («).  So  parting  with 
the  possession  of  a  document,  though  it  had  not  the  value 
the  parties  supposed  it  to  have  (^),  and  the  execution  of  a 
deed  (u)^  though  invalid  for  want  of  statutory  requisites  {x)^ 
have  been  held  good  considerations.  In  the  last-mentioned 
case  the  justice  of  the  decision  was  very  plain :  the  deed 
was  an  apprenticeship  indenture  which  omitted  to  set  forth 
particulars  required  by  the  statute  of  Anne  then  in  force  {y) : 
the  apprentice  had  in  fact  served  his  time,  so  that  the 
benefit  of  the  consideration  had  been  fully  enjoyed.  In 
like  manner  a  licence  by  a  patentee  to  use  the  patented 
invention  is  a  good  consideration  though  the  patent  should 
turn  out  to  be  invalid  (z).  In  the  Supreme  Court  of  the 
United  States  a  release  of  a  supposed  right  of  dower,  which 
the  parties  thought  necessary  to  confirm  a  title,  has  been 
held  a  good  consideration  for  a  promissory  note  (a).  The 
modem  theory  of  the  obligation  incurred  by  a  bailee  who 
has  no  reward  is  that  the  bailor's  delivery  of  possession  is 
the  consideration  for  the  bailee's  promise  to  keep  or  cany 
safely.  The  bailor  paxts  with  the  present  legal  control  of 
the  goods ;  and  this  is  so  far  a  detriment  to  him,  though  it 
may  be  no  benefit  to  the  bailee,  and  the  bailee's  taking  the 
goods  is  for  the  bailor's  use  and  convenience  (6).  Decided  ^^ame  rule 
cases  in  equity  to  the  same  effect  are  not  wanting.  It  has  ^  ®^^  ^  • 
been  held  that  a  transfer  of  railway  shares  on  which  nothing 


(t)  Bainiridge  y.  FimuUme,  8  A. 
&  E.  743. 

(4  Haiffh  T.  Brooks  (Q.  B.  and 
Ex.  Gh.),  10  A.  &  E.  309, 320,  334. 
Or  letting  the  promiflor  retain  poe- 
seasion  of  a  doonment  to  which  the 
promiaee  is  entitled:  ffart  v.  MileSf 
4  C.  B.  N.  S.  871,  27  L.  J.  0.  P. 
218. 

(«)  Gp.  Jonsi  T.  JFaiUf  9  CI.  & 
P.  101. 

(z)  See  note  (o),  p.  172. 


(y)  8  Ann.  c.  6  (9  in  BnfEh.)  rep. 
Inland  Bevenne  Kepeal  Act,  1870, 
33  &  34  Vict.  c.  99.  See  now  the 
Stamp  Act,  1870,  33  &  34  Vict.  c. 
97,  6. 40. 

{z)  Zawes  t.  Furssr,  26  L.  J. 
Q.  B.  25. 

(a)  8yk0tY,Chadwiek,lSWBSlace, 
141. 

(b)  O.  W.  Hohnee,  The  Common 
Law,  291  aqq.  HiBtoricallj  the 
explanation  is  different,  ib.  196. 
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has  been  paid  is  a  good  coiisideration  {c) ;  and  that  if  a 
person  indebted  to  a  testator's  estate  pays  the  probate 
and  legacy  duty  on  the  amount  of  the  debt,  this  is  a  good 
oonsideration  for  a  release  of  the  debt  by  the  residuary 
legatees  (d) :  a  strong  case,  for  this  view  was  an  after- 
thought to  support  a  transaction  which  was  in  origin  and 
intention  certainly  gratuitous,  and  in  substance  an  incom- 
plete voluntary  release ;  the  payment  was  simply  by  way 
of  indemnity,  it  being  thought  not  right  that  the  debtor 
should  both  take  his  debt  out  of  the  estate  and  leave  the 
estate  to  pay  duty  on  it.  The  consent  of  liquidators  in  a 
voluntary  winding-up  to  a  transfer  of  shares  is  a  good  con- 
sideration for  a  guaranty  by  the  transferor  for  the  payment 
of  the  calls  to  become  due  from  the  transferee  (e).  An 
agreement  to  continue — «.  e,  not  to  detennine  immediately 
— an  existing  service  terminable  at  will,  is  likewise  a  good 
consideration  (/).  The  principle  of  all  these  cases  may  be 
summed  up  in  the  statement  made  in  so  many  words  by 
the  judges  in  more  than  one  of  them,  that  the  promisor 
has  got  all  that  he  bargained  for.  There  has  been  another 
rather  peculiar  case  in  equity  which  was  to  this  effect.  An 
agreement  is  made  between  a  creditor,  principal  debtor, 
and  surety  under  a  continuing  guaranty,  by  which  no  new 
undertaking  is  imposed  on  tiie  surety,  but  additional 
remedies  are  given  to  the  creditor,  which  he  is  to  enforce 
if  requested  to  do  so  by  the  surety.  Held  that  if  by  his 
own  negligence  the  creditor  deprives  himself  of  the  benefit 
of  these  remedies,  the  surety  is  discharged.  The  real 
meaning  of  what  is  there  said  about  consideration  seems 
to  be  that,  as  between  the  creditor  and  the  surety,  it  is  not 
Contan-      material  (g) .    It  has  been  suggested  that  on  a  similar 

gent  oon- 

{c)  CheaU  v.  Kenward,  3  De  G.  &  518. 

J.  27.  (g)   Watson  v.  Allcock,  4  D.  M.  Q. 

(d)  Taylor  v.  Manners y  I  Ch.  48,  242.  The  guaranty  was  deter- 
by  Turner,  L.  J.  ditb.  Knight  Bruce  minable  by  notice  from  the  surety, 
L.  J.  and  it  was  suggested  byway  of  sup- 

(e)  Cleve  t.  Financial  Corporation^  plying  a  new  consideraticin  that  on 
16  Eq.  363,  375.  the  faith  of  the  creditor's  increased 

(/)  Gravely  v.  Barnard^  18  Eq.      remedy  the  surety  might  in  fact 


sideration. 
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principle  the  oonsideration  for  a  promise  may  be  contin- 
gent, that  isy  it  may  consist  in  the  doing  of  something  by 
the  promisee  which  he  need  not  do  unless  he  chooses,  but 
which,  being  done  by  him,  the  contract  is  complete  and 
the  promise  binding.  But  no  such  doctrine  is  necessary. 
If  a  tradesman  agrees  to  supply  on  certain  terms  such 
goods  as  a  customer  may  order  during  a  future  period,  the 
better  opinion  is  that  this  is  not  a  promise,  but  an  offer. 
He  cannot  sue  the  customer  for  not  ordering  any  goods, 
but  if  the  customer  does  order  any  the  condition  of 
the  offer  is  fulfilled,  and  the  offer  being  thus  accepted, 
there  is  a  complete  contract  which  the  seller  is  bound  to 
perform  (A). 

Inadequacy  of  consideration  coupled  with  other  things  Inade- 
may  however  be  of  great  importance  as  evidence  of  fraud  ^^JJ^XifwI 
or  the  like,  when  the  validity  of  a  contract  is  in  dispute :  in  Equity: 
and  it  has  been  considered  (though  the  better  opinion  is  xi. 
otherwise)  to  be  of  itself  sufficient  ground  for  refusing 
specific  performance.   This  subject  wiU  be  examined  under 
the  head  of  Undue  Influence,  Ch.  XI.,  post. 

Eeciprocal  promises  may  be,  and  in  practice  constantly  Bedprooal 
are,  the  consideration  for  one  another,  and  so  constitute  a  Sora!^ 


binding  contract.    It  is  said  that  in  order  to  be  a  good  Bideration. 
oonsideration  a  promise  must  be  a  promise  to  do  something  poflsibie: 
which  the  promisor  has  the  means  of  performing ;  but  this  ^^'^^^ 
proposition,  though  affirmed  by  an  authority  little  short  of 
judicial  {i),iB  unwarrantably  wide.   The  true  limitation,  it 
is  submitted,  is  that  the  thing  promised  must  be  in  itself 
possible,  and  such  as  the  promisor  is  kgallt/  competent  to 
perform;  this  last  point  is  what  the  cases  cited  for  the 


have  abetained  from  detenmning 
it.  But  Bnrely  thiii  will  not  do : 
the  true  groiiiid  ia  the  creditor's 
origixial  duty  to  the  surety,  which 
ooTers  Bubseqaently  aoquiivd  rights 
and  remedies. 

(A)  O,  N,  By.  Co.  v.  JTttham, 
L.  K.  9  C.  P.  16.  Cp.  ChicagoJ 
(7.  E.  By.  Co.  v.  Dane,  43  N.  Y, 


(4  Hand)  240,  where  it  was  rightly 
held  that  a  ^feneral  assent  to  an 
offer  of  this  kmd  (not  undertaking 
to  order,  or  as  in  the  partioolar 
case  tender  to  be  carried,  any  de- 
finite quantity  of  goods)  did  not  of 
itself  constitate  a  contract, 
(t)  2  Wms.  Saond.  430. 
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general  statement  really  go  to  show,  though  certainly  there 
are  some  diota  much  more  largely  expressed  {k).  In  this 
form  the  proposition  is  completely  covered  by  the  general 
law  touching  impossible  and  unlawful  agreements,  and  we 
know  of  nothing  that  requires  us  to  lay  down  any  wider 
rule  as  part  of  the  distinct  learning  of  consideration.  There 
is  certainly  no  general  rule  that  a  promise  cannot  be  sued 
on  unless  the  promisor  had  in  fact  the  means  of  performing 
it  when  he  made  it ;  and  if  we  said  that  the  undertaking 
of  a  legal  liability  is  not  to  be  deemed  a  consideration 
unless  the  liability  be  substantial,  we  should  be  setting  up 
in  another  shape  the  often  exploded  supposition  that  the 
adequacy  of  the  consideration  can  be  inquired  into. 
MuBt  be  It  is  certain  hov^e^er  that  a  promise  which  is  to  be  a 
able.  good  consideration  for  a  reciprocal  promise  must  be  such  aa 
can  be  enforced ;  it  must  therefore  be  not  only  lawful  and 
in  itself  possible,  but  reasonably  definite.  Thus  a  promise 
by  a  son  to  his  father  to  leave  off  making  complaints  of  the 
father's  conduct  in  family  affairs  is  no  good  consideration 
to  support  an  accord  and  satisfaction,  for  it  is  too  vague  to 
be  enforced  (/).  And  upon  a  conveyance  of  real  estate 
without  any  pecuniary  consideration  a  covenant  by  the 
grantee  to  bmld  on  the  land  granted  such  a  dwelling-house 
as  he  or  his  heirs  shall  think  proper  is  too  vague  to  save 
the  conveyance  from  being  voluntary  within  27  Eliz.  c.  4  (m). 
Must  not  For  the  same  reason,  neither  the  promise  to  do  a  thing 
^ing  one  ^^^  ^^  actual  doing  of  it  will  be  a  good  consideration  if 
is  already  it  is  a  thing  which  the  party  is  already  bound  to  do  either 
ggneraiiy     by  the  general  law  or  by  a  subsisting  contract  with  the  other 


or  to  the 
promisee 
to  do. 


{k)  Haslam  v.  Sherwood,  10  Bing.  (/)    White  y.  Bluett,  23  L.  J.  Ex. 

640,  Nerot  y.  WaUaee,  3  T.  B.  17,  86 :  thia  aeems  the  ratio  decidendi^ 

where  the  diota  of  Xord  Kenyon,  though  so  expressed  only  by  Parke, 

G.  J.  and  Ashhurst,  J.  are  tnose  B.  who  asked  in  the  course  of  aigu- 

jneant   in   the  text.    Buller  and  ment,  "Is  an  agreement  by  a  father 

Grose,  J  J.  confined  their  judgments  in  consideration  that  his  son  wiU 

to  the  true  ground  of  the  ease,  vit.  not  bore  him  a  binding  contract  F  " 

that  the  agreement  then  in  question  (m)  Bother  y.   Willianu,  20  Eq. 

wastl^a/asbeingagainstthepolicy  210. 
of  the  bankrupt  laws. 
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party  (n) .  It  is  obyious  that  an  express  promise  by  A.  to  B. 
to  do  something  which  B.  can  already  ocdl  on  him  to  do  can 
in  contemplation  of  law  produce  no  fresh  advantage  to  B. 
or  detriment  to  A.  But  the  doing  or  undertaking  of  any- 
thing beyond  what  one  is  already  bound  to  do,  though  of 
the  same  kind  and  in  the  same  transaction,  is  a  good  con- 
sideration. A  promise  of  reward  to  a  constable  for  render- 
ing services  beyond  his  ordinary  duty  in  the  discovery  of 
an  offender  is  binding  (o) :  so  is  a  promise  of  extra  pay  to 
a  ship's  crew  for  continuing  a  voyage  after  the  number  of 
hands  has  been  so  reduced  by  accident  as  to  make  the 
voyage  unsafe,  so  that  the  crew  are  not  bound  to  proceed 
under  their  original  articles  (p).  Again  there  will  be  con- 
sideration enough  for  the  promise  if  an  existing  right  is 
altered  or  increased  remedies  given.  Thus  an  agreement 
to  give  a  debtor  time  in  consideration  of  his  paying  the 
same  interest  that  the  debt  already  carries  is  inoperative, 
but  an  agreement  to  give  time  or  accept  reduced  interest 
in  consideration  of  having  some  new  security  would  be  good 
and  binding.  The  common  proviso  in  mortgages  for  reduc- 
tion of  interest  on  punctual  payment — t.  e.,  payment  at  the 
very  time  at  which  the  mortgagor  has  covenanted  to  pay 
it — seems  to  be  without  any  consideration,  and  it  is  con- 
ceived that  if  not  under  seal  such  a  proviso  could,  not  be 
enforced  {q).  Again  the  rule  does  not  apply  if  the  promise 
is  in  the  nature  of  a  compromise,  that  is  if  a  reasonable 
doubt  exists  at  the  time  whether  the  thing  promised  be 
already  otherwise  due  or  not,  though  it  should  be  afterwards 
ascertained  that  it  was  so.  The  reason  of  this  will  be  more 
conveniently  explained,  so  far  as  it  needs  explanation, 
when  we  speak  presently  of  forbearance  as  a  consideration. 

(»)  See  Leake,  618 ;  and,  besideB  (p)  Hartley  t.  Pantonby,  7  E.  ft 

authorities  there  giyen,  Deacon  y.  B.  872,  26  L.  J.  Q.  B.  322. 

Gridley,  16  0.  B.  296,  24  L.  J.  0.  P.  (q)  This  could  be  at  onoe  pro- 

17,  and  the  judgment  on  the  7th  vided    against,    however,    if     so 

plea  in  Mallalieu  y.   Hodgson,    16  desired,   by  fixing  the  times  for 

Q.  B.  689,  20  L.  J.  Q.  B.  339.  "  punctual  payment  *'  a  single  day 

(o)  England  Y,  Davidton,  11  A.  &  earlier  than  those  named  in   the 

E.  866.  mortgagor's  covenant. 

P.  > 
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Promise 
of  a  thing 
one  is 
bound  to 
a  third 
perton  to 
do. 


Shadwell 
V.  Shad- 
well. 


In  the  case  where  the  party  is  abeady  bound  to  do  the 
same  thing,  but  only  by  contract  with  a  third  person,  there 
is  some  difference  of  opinion.  The  new  promise  puiports 
to  create  a  new  and  distinct  right,  which,  if  really  created, 
must  always  be  of  some  value  in  law,  and  may  be  of 
appreciable  value  in  fact.  B.  may  well  be  much  interested 
in  A.'s  performing  his  contract  with  C,  but  yet  so  that  the 
circumstances  which  give  him  an  interest  in  fact  do  not 
give  him  any  interest  which  he  can  assert  in  law.  The 
power  to  daim  A.'s  performance  in  his  own  right  will  then 
be  valuable  to  him,  and  why  may  he  not  entitle  himself  to 
it  by  contract,  and  bind  himself  to  pay  for  itP  This 
opinion  has  been  expressed  and  acted  on  in  the  Court  of 
Exchequer  (r),  and  seems  implied  in  the  judgment  of  the 
majority  of  the  Court  of  Common  Pleas  in  a  case  decided 
some  weeks  earlier  («),  which  affords  a  curious  modern 
example  of  a  dass  of  agreements  already  mentioned  as 
having  in  former  times  given  rise  to  much  litigation  and 
even  to  conflicts  of  jurisdiction.  An  uncle  wrote  to  his 
nephew  in  these  terms :  ^'  I  am  glad  to  hear  of  your  in- 
tended marriage  with  E.  N. ;  and  as  I  promised  to  help 
you  at  starting  I  am  happy  to  tell  you  that  I  will  pay  to 
you  one  hundred  and  fifty  pounds  yearly  during  my  life," 
subject  to  a  contingency  not  material  to  be  now  stated. 
The  marriage  took  place,  and  for  several  years  this  annuity 
was  paid ;  after  which  it  fell  into  arrear,  the  uncle  died, 
and  the  nephew  sued  his  executors.  It  was  pleaded 
amongst  other  things  that  the  marriage  was  not  at  the 
testator's  request  and  that  there  was  no  consideration  for 
the  promise.  Erie,  C.  J.  and  Keating,  J.  held  (but  with- 
out saying  in  terms  that  the  existence  of  the  engagement 
to  marry  at  the  date  of  the  uncle's  promise  could  make  no 
difference)  that  on  the  whole  the  marriage  must  be  taken 
to  have  been  at  the  testator's  request,  and  so  was  a  suffi- 


(r)  Scotson  v.  Feffff,  6  H.  &  N. 
296,  30  L.  J.  Ex.  226. 


(«)  Shadwell  y.  Shadwell,  9  G.  B. 
N.  S.  159,  30  L.  J.  C.  P.  146.  Bed 
^.  as  to  the  decision  on  the  facts. 


PROMISE  TO  PERFORM  CONTRACT  WITH  THIRD  PERSON.  179 

oient  consideration.  Byles,  J.  dissented,  thinking  that  as 
no  express  request  appeared,  so  none  oonld  be  implied,  for 
the  nephew  was  already  bound  to  the  marriage  and  the 
unole  knew  it :  he  stated  the  rule  to  be  that  a  promise  to 
do  what  one  is  already  bound,  though  only  to  a  third  per- 
son, to  dO|  cannot  be  a  consideration  {t) ;  and  he  seemed 
disposed  to  treat  it  as  a  matter  of  public  policy. 

The  reasoning  of  these  cases  assumes  that  a  promise  to 
A.  to  perform  an  existing  duty  to  B.  is  itself  enforceable 
by  A.,  which  is  not  clear  on  principle,  and  has  not  been 
directly  decided.  Perhaps  the  best  explanation  is  that  the 
promise  to  perform  an  existing  contract  with  B.  is  to  be 
read  as  being  or  including  a  promise  not  to  exercise  the 
right  of  rescinding  it  with  B.'s  consent  (u). 

The  doctrine  of  Consideration  has  been  extended  with  R^ea  as 
not  very  happy  results  beyond  its  proper  scope,  which  is  Bideration 
to  govern  the  formation  of  contracts,  and  has  been  made  ff^e^dis. 
to  regulate  and  restrain  the  discharge  of  contracts.    For  charge  of 
example,  where  there  is  a  contract  of  hiring  with  a  stipula-  *'^*'^'*- 
tion  that  the  wages  due  shall  be  forfeited  in  the  event  of 
the  servant  being  drunk,  a  promise  not  imder  seal  to  pay 
the  wages  notwithstanding  a  forfeiture  is  not  binding 
without  a  new  consideration  {x).  It  is  the  rule  of  English 
law  that  a  debt  of  100/.  may  be  perfectly  well  discharged 
by  the  creditor's  acceptance  of  a  beaver  hat  or  a  pepper- 
corn, or  of  a  negotiable  instrument  for  a  less  sum  (^),  at  the 
same  time  and  place  at  which  the  100/.  are  payable,  or 
of  ten  shillings  at  an  earlier  day  or  at  another  place,  but 
that  nothing  less  than  a  release  under  seal  wiU  make  his 
acceptance  of  99/.  in  money  at  the  same  time  and  place  a 
good  discharge  (z) :  although  modem  decisions  have  con- 

U)  And  so  thought  some  of  the  reotly  enforced, 

judges  in  Jones  v.  TFaiU,  6  Bing.  (u)  Anson,  p.  87. 

if,  G.  341,361,356.  But  the  actual  m  Monkman  y.  Sh$pherdton^  11 

decision  there  (t^.  9  CI.  &  F.  101)  A.  &  E.  411. 

would  be  a  dear  authority  the  other  (y)  Goddardr,  O'Brien^  9  Q.  B. 

way,  had  it  not  been  assumed  atthe  D.  37. 

time  that  an  agreement  to  execute  (z\  FinneVt  ca.  6  Co.  Rep.  117, 

a  separation  d^  could  not  be  di-  oonnzmed  with  relactanoe  by  the 

n2 
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Uoii  of 
oontracts. 


Lobs  or 
forbear- 
anoe  of 
rights  as 
oonaidera* 
tion. 


fined  this  absurdity  within  the  narrowest  possible  limits  (a). 
A  judgment  creditor  agreed  in  writing  with  the  debtor  to 
take  no  proceedings  on  the  judgment  in  consideration  of 
immediate  payment  of  part  of  the  debt  and  payment  of 
the  residue  by  certain  instalments ;  here  there  was  no  legal 
consideration  for  the  creditor's  promise,  and  he  was  entitled 
to  claim  interest  on  the  debt  though  the  whole  of  the 
principal  was  paid  according  to  the  agreement  (i). 

If  it  is  agreed  between  creditor  and  debtor  that  the 
duty  shall  be  performed  in  some  particular  way  different 
from  that  originally  intended,  this  may  well  be  binding : 
for  the  creditor's  undertaking  to  do  something  different 
though  only  in  detail  from  what  he  at  first  undertook  to 
do,  or  even  relinquishing  an  option  of  doing  it  in  more 
ways  than  one,  would  be  consideration  enough,  and  the 
Court  could  not  go  into  the  question  whether  it  gave  any 
actual  advantage  to  the  creditor.  But  if  the  new  agree- 
ment amounts  to  saying  that  the  debtor  shall  at  his  own 
option  perform  the  duty  as  at  first  agreed  upon  or  in  some 
other  way,  it  cannot  be  binding  without  a  new  considera- 
tion :  as  where  an  entire  sum  is  due,  and  there  is  an  agree- 
ment to  accept  payment  by  instalments,  this  would  be 
good,  it  seems,  if  the  debtor  imdertook  not  to  tender  the 
whole  sum :  but  in  the  absence  of  anything  to  show  such 
an  undertaking,  the  agreement  is  a  mere  voluntary  in- 
dulgence, and  the  creditor  remains  no  less  at  liberty  to 
demand  the  whole  sum  than  the  debtor  is  to  pay  it  (c). 

The  loss  or  abandonment  of  any  right,  or  the  forbearance 
to  exercise  it  for  a  definite  or  ascertainable  time,  is  for 
obvious  reasons  as  good  a  consideration  as  actually  doing 


House  of  Lords  in  Foakes  t.  Beer, 
9  App.  Ga.  606,  Lord  Blackburn  all 
but  dissenting.  The  Indian  Con- 
traot  Act  (s.  63,  illust.  b)  is  ao- 
cordingly  careful  to  express  the 
contrary.  The  rule  in  PirmeVa  case, 
it  may  be  noted,  though  paradoxi- 
cal, is  not  anomalous.  It  is  the 
strictly  logical  result  of  carrying 


out  a  general  princinle  beyond  the 
bounds  within  whion  it  is  reason- 
ably appUoable. 

(a)  See  the  Notes  to  Cmnber  v. 
Wane  in  1  Sm.  L.  O. 

(b)  Foakes  y.  Beery  supra. 

(e)  MeManua  y.  JBark^  L.  R.  5 
Ex.  65.    Gp.  Foakee  y.  Beer,  auprm. 


P0RBEAIt4NCE.  181 

something.  In  Mather  v.  Lord  Maidstotie  (rf )  the  loss  of 
collateral  rights  by  the  promisee  supported  a  promise  not- 
withstanding that  the  main  part  of  the  consideration  failed. 
The  action  was  on  a  bill  of  exchange.  This  bill  was  given 
and  indorsed  to  the  plaintiff  as  in  renewal  of  another  bill 
purporting  to  be  accepted  by  the  defendant  and  indorsed 
to  the  plaintiff.  The  plaintiff  gave  up  this  first  bill  to  the 
defendant ;  thirty  days  afterwiurds  it  was  discovered  that 
it  was  not  really  signed  by  the  defendant :  yet  it  was  held 
that  he  was  liable  on  the  second  bill,  for  the  plaintiff  had 
lost  his  remedy  against  the  other  parties  to  the  first  bill 
during  the  time  for  which  he  had  parted  with  the  possession 
of  it,  and  that  was  consideration  enough. 

As  to  forbearance,  the  commonest  case  of  this  kind  of  Forbear- 
consideration  is  forbearing  to  sue.     The  forbearance  or  ^^  muafc 
promise  of  it  must  be,  as  we  said,  for  a  definite  or  ascer-  be  for 
tainable  time  in  order  to  be  a  good  consideration.    For-  aacertain- 
bearance  for  a  reasonable  time  is  enough,  for  it  can  be  *bi«*>Jae. 
ascertained  as  a  question  of  fact  what  is  a  reasonable  time 
in  any  given  case :  and  an  undertaking  in  terms  which 
are  in  themselves  vague,  such  as  ''  forbearing  to  press  for 
immediate  payment,"  may  be  construed  by  help  of  the 
circumstances  and  context  as  meaning  forbearance  for  a 
reasonable  time  {e). 

That  which  is  forborne  must  also  be  the  exercise  or  There 
enforcement  of  some  legal  or  equitable  right  which  is  at  ^jj^^^ 
least  reasonably  believed  to  exist.    This  is  simply  the  ^-^ 
converse  of  a  rule  abeady  given.    As  a  promise  by  A.  to  SJ^t. 
B.  is  naught  if  it  is  only  a  promise  to  do  something  A.  is 
already  bound,  either  absolutely  or  as  against  B.,  to  do,  so 
it  is  equally  worthless  if  it  is  a  promise  not  to  do  some- 
thing which  B.  can  abeady,  as  a  matter  either  of  public 

{d)  18  G.  B.  273,  25  L.  J.  0.  P.  Dr.  &  Sm.  289,  whiohat  first  sight 

300.  looks  like  a  decision  that  a  promise 

(i)  Oldenhaw  v.  King  (Ex.  Oh.)  to  forbear  suing  for  no  time  in  par- 

2  U.  ft  N.  617,  27  L.  J.  Ex.  120,  tioolar  is  a  good  consideration,  is 

and  see  1  Wms.  Saund.  226.    The  perhaps  to  be  supported  on  this 

case  of  Alliance  Bank  ▼.  Sroomf  2  ground. 
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or  of  private  right,  forbid  A.  to  do.     Such  is  the  theoretical 

expression  of  the  rule,  if  we  assume  the  existing  rights  of 

Why  com-  i\^q  parties  to  be  known  :  but  as  in  practice  they  often  are 

proxniBes  *  ,    *  #  • 

are  bind-    not  known,  but  depend  on  questions  of  law  or  of  fact,  or 
^^'  both,  which  could  not  be  settled  without  considerable 

trouble,  common  sense  and  convenience  require  that  com- 
promises of  doubtful  rights  should  be  recognized  as  binding, 
and  they  constantly  are  so  recognized.  Unless  we  chose 
to  treat  these  as  an  exception,  which  would  be  absurd,  the 
statement  must  be  modified  thus :  A  promise  by  A.  to  B. 
not  to  do  some  thing  or  to  prosecute  some  claim  is  not  a 
good  consideration  ii  A.  knows,  or  as  a  reasonable  man 
ought  to  know,  that  the  thing  is  one  which  B.  can  already 
forbid  him  to  do,  or  that  the  claim  has  no  f oimdation.  A 
mere  belief  that  a  right  exists  is  not  enough ;  the  diaim 
must  be  such  as  the  parties  could  reasonably  regard  as 
serious  (/). 

This  rule  applies  in  the  case  (which  apart  from  authority 
might  possibly  seem  doubtful)  where  the  claim  given  up  is 
on  a  disputed  promise  of  marriage  {g).  The  real  considerar 
tion  and  motive  of  a  compronuse,  as  well  in  our  law  as  in 
the  civil  law  and  systems  derived  from  it,  is  not  the  sacri- 
fice of  a  right  but  the  abandonment  of  a  claim  (A).  A 
partial  compromise  in  which  the  undertakiiig  is  not  simply 
to  stay  or  not  to  commence  legal  proceedings,  but  to 
conduct  them  in  some  particular  manner  or  limit  them  to 
some  particular  object,  may  well  be  good :  but  here  again 
the  forbearance  must  relate  to  something  within  the  proper 
scope  of  such  proceedings.  A  promise  to  conduct  proceed- 
ings in  bankruptcy  so  as  to  injure  the  debtor's  credit  as 


(/)  See  per  Brett,  L.  J.  in  ^ 
parte  BanneTf  17  Ch.  D.  at  p.  490, 
commentingon  Callither  y.  JSuehof" 
iheim,  L.  R.  6  Q.  B.  449,  452,  per 
Cookbum,  0.  J.,  where  the  lan- 
guage used  is  too  wide.  But  the 
decision  in  CaUuher  ▼.  Bmhoff' 
iheim  seema  right,  for  the  plea 
there   was    consistent   with     the 


ohiim  on  which  the  agreement  was 
founded  having  been  a  plausible 
one. 

(^)  Keenan  y.  Handley^  2  D.  J.  S. 
283 

(h)  Trigg$  y.  LavaUde,  16  Moo. 
P.  0.  271,  292  (a  case  from  Lower 
Canada,  then  under  old  Fr.  law) . 
rt%  y.  £ljfe0,  L.  B.  10  C.  P.  497; 
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little  as  possible  is  no  oonsiderationy  for  it  is  in  truth  merely 
a  promise  not  to  abuse  the  process  of  the  Court  (t). 

The  main  end  and  use  of  the  doctrine  of  Consideration  Beaotion 
in  our  modem  law,  whatever  may  have  been  its  precise  ^eral 
origin,  is  to  furnish  us  with  a  reasonable  and  comprehensive  IjJ^®  ^[ 
set  of  rules  which  can  be  applied  to  all  informal  contracts  tion  on 
without  distinction  of  their  character  or  subject-matter*  J^^^, 
Formal  contracts  remain,  strictly  speaking,  outside  the 
scope  of  these  rules,  which  were  not  made  for  them,  and 
for  whose  help  they  had  no  need.    But  it  was  impossible 
that  so  general  and  so  useful  a  legal  conception  as  that  of 
Consideration  should  not  make  its  way  into  the  treatment 
of  formal  contracts,  though  with  a  different  aspect.    The 
ancient  validity  of  formal  contracts  could  not  be  amplified, 
but  it  might  be  restrained :  and  in  fact  both  the  case-law 
and  the  legislation  of  modem  times  show  a  marked  tendency 
to  cut  short  if  not  to  abolish  their  distinctive  privileges, 
and  to  extend  to  them  as  much  as  possible  the  free  and 
rational  treatment  of  legal  questions  which  has  been  de- 
veloped in  modem  times  by  the  full  recognition  of  informal 
transactions. 


This  result  is  mainly  due  to  the  action  of  the  Court  of  Moat  oon- 
Chancery.  A  merely  gratuitous  contract  under  seal  is  en-  S^^^Sty. 
f orceable  at  common  law  (with  some  peculiar  exceptions) 
unless  it  can  be  shown  that  behind  the  apparently  gratui- 
tous obligation  there  is  in  fact  an  unlawful  or  immoral 
consideration.  Courts  of  equity  did  not,  in  the  absence  of 
any  special  ground  of  invalidity,  interfere  with  the  legal 
effect  of  formal  instruments :  but  they  would  not  extend 
their  special  protection  and  their  special  remedies  to 
agreemente,  however  formal,  made  without  consideration. 
A  voluntaiy  covenant,  though  under  seal,  ^*in  equity,  where 

(t)  BrampeU  y.  WiUiam,  L.  R.  2  0.  P.  196. 
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No  specific  at  least  the  oovenantor  is  living  (A:),  or  where  specific  per- 
Sace'o?"    formance  of  such  a  covenant  is  sought,  .  .  stands  scarcely, 
voluntary   or  not  at  all,  on  a  better  footing  than  if  it  were  contained 
though  by  in  an  instrument  unsealed"  (/).    And  this  restriction  is 
^®^-         not  affected  by  the  union  of  legal  and  equitable  jurisdic- 
tion in  the  High  Court  of  Justice.     The  rule  that  a  court 
of  equity  will  not  grant  specific  performance  of  a  gra- 
tuitous contract  is  so  well  settled  that  it  is  needless  to  cite 
further  authorities  for  it :  and  it  is  not  to  be  overlooked 
that  whereas  the  other  rules  that  limit  the  application  of 
this  peculiar  remedy  are  of  a  more  or  less  discretionary 
kind,  and  founded  on  motives  of  convenience  and  the 
practical  requirements  of  procedure  rather  than  on  legal 
principle,  this  is  on  absolute  and  unqualified  rule  which 
must  be  considered  as  part  of  the  substantive  law. 
But.  exist-      It  is  the  practice  of  equity,  however,  at  all  events  when 
TOusidera-  ^^^  want  of  Consideration  is  actively  put  forward  as  an 
tionmay    objection  (and  the  practice  must  be  the  same,  it  is  oon- 
aiiunde!^    ccived,  whcu  the  objection  is  made  by  way  of  defence  in 
an  action  for  specific  performance)  to  admit  evidence  of  an 
agreement  imder  seal  being  in  fact  founded  on  good  con- 
sideration, where  the  deed  expresses  a  nominal  considera* 
tion  {m)  or  no  consideration  at  all  (n),  though  (save  in  a 
case  of  fraud  or  illegality)  a  consideration  actually  incon- 
sistent with  that  expressed  in  the  deed  could  probably  not 
be  shown  (m). 
'^^}y .         Closely  connected  with  this  in  principle  is  the  rule  of 
effect  to     equity  that,  although  no  consideration  is  required  for  the 
Ste!^^*    validity  of  a  complete  declaration  of  trust,  or  a  complete 
transfer  of  any  legal  or  equitable  interest  in  property,  yet 
an  incomplete  voluntary  gift  creates  no  right  which  can  be 

(k)  We  shall  see  under  the  head  time  afterwards  to  dispute  it. 

of  undue  influence  that  a  system  of  (/)  Per  Kidght  Bruce,  L.J.  Keke* 

presxmiptions  has  been  established  wich  v.  Manning^  1  D.  M.  G.  176, 

which  makes  it  difficult  in  many  188. 

cases  for  persons  claiming  under  a  (m)  Lei/chiUVa  oa.  1  Eq.  231. 

Toluntary  deed  to  uphold  its  validity  (ft)  Llanelly  Rff,  ^  Book  Co,  v.  X. 

if  the  donor,  or  eren  hisrepresenta-  ^  N,  W.  Ry»  Oo»  8  Gh.  942. 
tives,  choose  within  anyreasorablA 
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enforoed.  Certain  recent  deoisions  have  indeed  shown  a 
tendency  to  infringe  on  this  rule  by  construing  the  circum- 
stances of  an  incomplete  act  of  bounty  into  a  declaration 
of  trust,  notwithstanding  that  the  real  intention  of  the 
donor  was  evidently  not  to  make  himself  a  trustee,  but  to 
divest  himself  of  all  his  interest  (o).  But  these  have  been 
disapproved  in  still  later  judgments  which  seem  entitled  to 
more  weight  (p). 

(o)  Miehardaon  v.  Sicharthon,   3  II,  Moore  y.  Moore,  ih.  i74y  Reartley 

"Eq^.eSe,  Morgan  y,  Malleaon,  10  Bq.  v.  NichoUon,  19    Eq.    233.      Gp. 

476.  Breton  y.  WooUven,  17  Gh.  D.  at 

{p)  Warriner  y.  Bogere,  16  Eq.  p.  420. 
340,  Biehardt  y.  Delbridge,  18  Eq. 
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CHAPTER  V. 

Persons  affbctbd  by  Contract. 

General  Rules  as  to  Parties. 

Origmal  The  original  and  simplest  type  of  contract  is  an  agree- 
^^^^,  ment  creating  an  obligation  between  certain  persons.  The 
persons  are  ascertained  by  their  description  as  indiyidualsy 
and  not  by  their  satisfying  any  general  class  description : 
or,  more  shortly,  they  are  denoted  by  proper  names  and 
not  by  class-names  (a).  And  the  persons  who  become 
parties  in  the  obligation  created  by  the  agreement  are  the 
persons  who  actually  conclude  the  agreement  in  the  first 
instance,  and  those  only.  The  object  of  this  chapter  will 
be  to  point  out  the  extent  to  which  modem  developments 
of  the  law  of  contract  have  altered  this  primary  type  either 
by  modifications  co-extensive  with  the  whole  range  of  con- 
tract or  by  special  classes  of  exceptions. 

Tho  fundamental  notion  from  which  we  must  take  our 
departure  is  one  that  our  own  system  of  law  has  in  common 
with  the  Boman  system  and  the  modem  law  of  other 
civilized  coimtries  derived  therefrom.  A  wide  statement 
of  it  may  be  given  in  the  shape  of  a  maxim  thus : 

liegal  The  legal  effects  of  a  contract  are  confined  to  the  con- 

effects        .      J.  J . 

confined  to  tractmg  parties. 

contract-        This,  like  most,  if  not  all,  legal  maxims,  is  a  generaliza* 
parties.      tion  which  can  be  useful  only  as  a  compendious  symbol  of 

J  a)  Savigny,  Obi.  §  63  (2.  16),  op.  on  the  sabjeot  of  this  chapter  geno'* 
ly,  a.  Jk  6^70,  pp.  17-186. 
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the  paitionlars  from  which  it  is  generalized,  and  oannot  be 
nnderstood  except  by  reference  to  those  particulars.    The  This 
first  step  towards  the  necessary  development  may  be  given  J^deve- 
in  a  series  of  more  definite  but  still  very  general  rules,  loped, 
which  we  shall  now  endeavour  to  state,  embodying  at  the 
same  time  those  qualifications,  whether  of  recent  intro- 
duction or  not,  which  admit  of  being  stated  in  an  equally 
general  form. 

We  give  some  preliminary  definition  of  terms  which  it  Defini- 
will  be  convenient  to  use  in  extended  or  special  senses.    A  *^^"' 
contract  creates  an  obligation  between  the  contracting 
parties,  consisting  of  duties  on  the  one  part  and  the  right 
to  demand  the  performance  of  them  on  the  other. 

Any  party  to  a  contract,  so  far  as  he  becomes  entitled  to  "  Gro- 
have  anything  performed  under  the  contract,  is  called  the  m^^' 
creditor.   So  far  as  he  becomes  bound  to  perform  anything  "debtor." 
under  the  contract  he  is  called  the  debtor. 

Representation^  repreaentaiiveSf  mean  respectively  succes-  "Repre- 
sion  and  the  person  or  persons  succeeding  to  the  general  J^^,; 
rights  and  liabilities  of  any  person  in  respect  of  contracts, 
whether  by  reason  of  the  death  of  that  person  or  otherwise. 
A  third  person  means  any  person  other  than  one  of  the  "Third 
parties  to  the  contract  or  his  representatives  (6).  person.* 

Mules.    1.  The  original  parties  to  a  contract  must  be  Bales, 
persons  ascertained  at  the  time  when  the  contract  is  made.  Parties. 

2.  The  creditor  can  demand  performance  from  the  debtor  Third  per- 
or  his  representatives.    He  cannot  demand  nor  can  the  ^^d!' 
debtor  require  him  to  accept  performance  from  any  third 
person ;  but  the  debtor  or  his  representatives  may  perform 
the  duty  by  an  agent. 

(b)  Contracts  for  the  sale  of  land  parties.  Bat  here  the  obligation  is 
are  enforceable  in  eqaitj*  by  and  treated  as  attached  to  the  pirticolar 
against  the  heirs  or  deyisees  of  the     property. 
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Third  per- 
son not 
entitled. 


3.  No  third  person  can  beoome  entitled  by  the  contract 
itself  to  demand  the  performance  of  any  duty  under  the 
contract. 

Exception,  Provisions  contained  in  a  settlement  made 
upon  and  in  consideration  of  marriage  for  the  benefit  of 
children  to  be  bom  of  the  marriage,  or,  in  the  case  of  a 
woman  marrying  again,  for  the  benefit  of  her  children  by 
any  former  marriage,  may  be  enforced  by  the  persons 
entitled  to  the  benefit  thereof  (c). 


Aflsign- 
ment. 


Notice  to 
debtor. 


4.  Persons  other  than  the  creditor  may  become  entitled 
by  representation  or  assignment  to  stand  in  the  creditor's 
place  and  to  exercise  his  rights  under  the  contract. 

Explanation  1.  Title  by  assignment  is  not  complete  as 
against  the  debtor  without  notice  to  the  debtor,  and  a 
debtor  who  performs  his  contract  to  the  original  creditor 
without  notice  of  any  assignment  by  the  creditor  is  thereby 
discharged. 
Equities.  Explanation  2.  The  debtor  is  entitled  as  against  the 
representatives,  and,  unless  a  contrary  intention  appears 
by  the  original  contract,  as  against  the  assignees  of  the 
creditor,  to  the  benefit  of  any  defence  which  he  might 
have  had  against  the  creditor  himself. 


£xcep- 

tions: 

Strictly 

personal 

daties. 


The  following  exceptions  are  given  in  order  to  complete 
the  genersd  statement.  The  further  discussion  of  them 
however  would  not  be  relevant  to  the  subject  of  this 
chapter.  They  are  connected  in  principle  with  the  cases  of 
a  contract  for  personal  services  or  the  exercise  of  personal 
skill  becoming  impossible  of  performance  by  inevitable 
accident,  of  which  we  speak  in  Chap.  YII.  below. 

Exception  1.  If  it  appears  to  have  been  the  intention  of 
the  parties  that  the  debtor  should  perform  any  duty  in 
person,  he  cannot  perform  it  by  an  agent,  nor  can  per- 
formance of  it  be  required  from  his  representatives.   Such 


(e)  See  p.  199,  bebw. 
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an  intention  is  presumed  in  the  case  of  any  duty  which 
involyes  personal  confidence  between  the  parties,  or  the 
exercise  of  the  debtor's  personal  skill. 

Hxcepiion  2.  If  it  appears  to  have  been  the  intention  of  Strictly 
the  parties  that  only  the  creditor  in  person  should  be  rights, 
entitled  to  have  any  duty  performed,  no  one  can  become 
entitled  by  representation  or  assignment  to  demand  the 
performance  of  it,  nor  can  such  performance  be  required 
from  the  debtor's  representatives. 

Such  an  intention  is  presumed  if  the  nature  of  the 
transaction  involves  personal  confidence  between  the  parties, 
or  is  otherwise  such  that  '*  personal  considerations  "  are  of 
the  foundation  of  the  contract  (d).  (Cp.  Indian  Contract 
Act,  1872,  ss.  37,  40.) 

Exception  3.  The  representatives  of  a  deceased  person 
cannot  sue  for  a  breach  of  contract  in  a  case  where  the 
breach  of  contract  was  in  itself  a  merely  personal  injury, 
unless  special  damage  to  the  estate  which  they  represent 
has  resulted  from  the  breach  of  contract.  But  where  such 
damage  has  resulted  the  representatives  may  recover 
compensation  for  it,  notwithstanding  that  the  person  whose 
estate  they  represent  might  in  his  lifetime  have  brought 
an  action  of  tort  for  the  personal  injury  resulting  from 
the  same  act  {e). 


These  propositions  are  subject  to  several  special  qualifi- 
cations and  exceptions.  Most  of  the  exceptions  are  of 
modem  origin,  and  we  shall  see  that  since  their  establish- 
ment many  attempts  have  been  made  to  extend  them. 


{d)  See  SUvem  y.  Bennina,  1  K. 
&  J.  168,  Farrow  v.  Fitem,  L.  R.  4 
C.  P.  744,  746 ;  Bohinson  v.  Daviton^ 
L.  R.  6  Ex.  269  ;  2  Sm.  L.  G.  38. 
If  in  anj  of  these  cases  the  trans- 
action is  oonUnaed  by  mutoal  con- 
sent, it  is  a  new  contract,  e.g.Hs, 
servant  continues  his  service  with  a 
deceased  master's  family,  or  if  a 


painter's  ezecntor,  being  also  a 
painter,  were  to  complete  an  un- 
finished portrait  on  the  original 
terms  at  the  sitter's  request. 

(e)  See  1  Wms.  Exors.  798,  7th 
ed.  and  BrtuUhaw  v.  Zaneathire  ^ 
Yorkshire  By.  Co,,  L.  R.  10  0.  P. 
189  (since  questioned  in  Leggott  v. 
G.  N,  By,  Co.,  1  Q.  B.  D.  699). 
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Saoh  attempts  have  in  some  departments  been  suocessf  al, 
while  in  others  ezoeptions  whioh  for  some  time  were 
admitted  have  been  more  recently  disallowed. 

We  shall  now  go  through  the  rules  thus  stated  in  order, 
pointing  out  under  each  the  limits  within  whioh  exceptions 
are  admitted  in  the  present  state  of  the  law.  The  deci- 
sions which  limit  the  exceptions  are  for  the  most  part  the 
chief  authorities  to  show  the  existence  of  the  rules,  which 
are  of  so  general  a  kind  as  to  be  rather  assumed  as  the 
groundwork  of  decisions  than  expressly  affirmed. 

Buld  1.  Our  first  rule  is  that  the  original  parties  to  a  contract 

most  be  ^^  ^^  persons  ascertained  at  the  time  when  the  contract 
as?«^  is  made.  It  is  obvious  that  there  cannot  be  a  contract 
without  at  least  one  ascertained  party  to  make  it  in  the 
first  instance :  and  it  is  also  an  elementary  principle  of 
law  that  a  contracting  party  cannot  bind  himself  by  a 
floating  obligation  to  a  person  unascertained.  The  rule 
has  been  thus  expressed :  ''  A  party  cannot  have  an  agree- 
ment with  the  whole  world ;  he  must  have  some  person 
with  whom  the  contract  is  made  "  (/).  It  is  theoretically 
possible  to  find  exceptions  to  this  rule  in  such  cases  as 
those  of  promises  or  undertakings  addressed  to  the  public 
at  large  by  advertisements  or  the  like,  and  sales  by  auction. 
No  real  But  wc  havc  shown  at  length  in  Chap.  I.  that  this  view  is  na- 
tions^" necessary  and  untenable,  and  that  in  every  such  case  where 
a  contract  is  formed  it  is  formed  between  two  ascertained 
persons  by  one  of  them  accepting  a  proposal  made  to  him 
by  the  other,  though  possibly  made  to  him  in  common  with 
all  other  persons  to  whose  knowledge  it  may  come. 

affects  of  Contract  as  to  Third  Persons, 

The  affirmative  part  of  our  second  rule,  namely :  The 
creditor  can  demand  performance  from  the  debtor  or  his 

(/)  S^irsY.  JFhUUm,  1  H.  L.  0.  333,  358. 
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representatives,  is  now  and  long  has  been,  though  it  was 
not  alwajrs,  elementary  (g). 

The  negative  part  of  it  states  that  the  ^'editor  canmt  JElulo  2. 
demand,  nor  can  the  debtor  require  him  to  accept,  performance  bmS^im- 
from  any  third  person.    This  is  subject  to  the  explanation  posed  on 
that  the  debtor  or  his  representatives  may  perform  the  persoDs. 
duty  by  an  agent,  which  again  is  modified  by  the  excep- 
tion of  strictly  personal  contracts  as  mentioned  at  the  end 
of  the  rules.    On  this  we  need  not  dwell  at  present. 

It  is  obvious  on  principle  that  it  is  not  competent  to  Itsfoim- 
contracting  parties  to  impose  liabilities  on  other  persons  pimoiple. 
without  their  consent. 

Every  person  not  subject  to  any  legal  incapacity  may 
dispose  freely  of  his  actions  and  property  within  the  limits 
allowed  by  the  general  law.  Liability  on  a  contract  consists 
in  a  further  limitation  of  this  disposing  power  by  a  volun- 
tary act  of  the  party  which  places  some  definite  portion  of 
that  power  at  the  command  of  the  other  party  to  the 
contract.  So  much  of  the  debtor's  individual  freedom  is 
taken  from  him  and  made  over  to  the  creditor  (A).  When 
there  is  an  obligation  independent  of  contract,  a  similar 
result  is  produced  without  regard  to  the  will  of  the  party ; 
the  liability  is  annexed  by  law  to  the  party's  own  wrongful 


(^)  As  to  the  liability  of  personal 
representatiTes  on  the  contracts  of 
the  testator  or  intestate  see  1  Wms. 
Saund.  24 1-2.  The  old  rule  that  an 
action  of  debt  on  simple  contract 
would  not  lie  against  executors 
where  the  testator  could  have  waged 
his  law  (though  it  is  said  the  ob- 
jection could  be  taken  only  by 
demurrer^  seems  to  haye  been  in 
truth  an  mnovation.  See  the  form 
of  writ  for  or  against  executors, 
Fleta  1.  2,  c.  62,  6  9,  and  ep.  F.  N. 
B.  119  M,  121  O  (the  latter  passage 
is  curious:  if  a  man  has  ent^^ into 
religion  his  executors  shaU  be  sued 
for  his  debt,  not  the  abbot  who 
accepted  him  into  religion:  see 
p.  81,  n.  (6),  Bupra),  and  T.  B.  30 


Ed.  1  (KoUs  ed.)  p.  238.  It  lb  said 
however  that  "Quia  executores  non 
possunt  f acere  legem  pro  def  uncto, 
petens  prohabit  talliam  suam,  vel  si 
habeat  sectam  secta  debet  exami- 
nari :"  Y.  B.  20  &  21  Ed.  1,  p.  466. 
For  the  conflict  of  opinion  as  to  the 
remedy  by  Msumpsit^  see  Reeves 
3.  403,  Y.  B.  Mich.  2.  H.  8. 11.  pi. 
3,  the  strange  dictum  eontraoi  "Fitz- 
herbert,  Trin.  27  H.  8.  23,  pi.  21, 
who  said  there  was  no  remedy  at  aU, 
and Norwoady.  Mead,  in  B.  B.,Plow. 
180.  In  Finehon^s  ca.  in  Ex.  Gh.  9 
Co.  Bep.  86  b,  this  dictum  was 
overruled,  authorities  reviewed  and 
explained,  and  the  common  law 
settled  in  substance  as  it  now  is. 
(A)  Cp.  SavignyObl.  }2. 
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act  in  the  case  of  tort,  and  in  the  ease  of  quasi-contraots  to 
another  olass  of  events  which  may  be  roughly  described  as 
involving  the  accession  of  benefit  through  the  involuntary 
loss  of  another  person ;  but  when  an  obligation  is  founded 
upon  a  true  contract,  the  assent  of  a  person  to  be  bound  is 
at  the  root  of  the  matter  and  is  indispensable  (6). 


68 


Agenoy :  The  Ordinary  doctrines  of  agency  form  no  real  exception 
H^otSj'  ^  ^^'  ^0^  ^  contract  made  by  an  agent  can  bind  the 
apparent,  principal  only  by  force  of  a  previous  authority  or  subsequent 
ratification  ;  and  that  authority  or  ratification  is  nothing 
else  than  the  assent  of  the  principal  to  be  bound,  and  the 
contract  which  binds  him  is  his  own  contract.  Under 
certain  conditions  there  may  be  a  correct  binding  on  the 
agent  also,  as  we  have  seen  in  Gh.  H.,  but  with  that  we  are 
not  here  concerned.  Another  less  simple  apparent  excep- 
tion occurs  in  the  cases  in  which  compaoies  have  been  held 
-  .  ,  liable  to  fulfil  the  agreements  made  by  their  promoters 
^^^  "  before  the  companies  had  any  legal  existence.  These  cases 
however  proceed  partly  on  the  ground  of  a  distinct  obliga- 
tion having  either  been  imposed  on  the  company  in  its 
original  constitution,  or  assumed  by  it  after  its  formation  (c), 
partly  on  a  ground  independent  of  contract  and  analogous 
to  estoppel,  namely,  that  when  any  person  has  on  certain 
terms  assisted  or  abstained  from  hindering  the  promoters 
of  a  company  in  obtaining  the  constitution  and  the  powers 
sought  by  them,  the  company  when  constituted  must  not 
exercise  its  powers  to  the  prejudice  of  that  person  and  in 
violation  of  those  terms.  The  doctrine  as  now  established 
probably  goes  as  far  as  this,  but  certainly  no  farther  (d). 


When 
oom 
held  in 
equity  to 


ments; 
not  ex 
contractu. 


{b)  LumUy  v.  Gye,2'E,  &B.  216, 
22  ii,  J.  Q.  B.  463,  and  Bowm  y. 
Hall  (C.  A.),  6  Q.  B.  D.  333,  in 
which  the  principle  of  Lumley  v. 
Oy$  was  uphdd  by  the  majorily  of 
the  Gomt,  ^ow  that  a  stranger 
may  be  liable  in  tort  for  prooaring 
the  breach  of  a  contract.  But  this 
is'not  an  obligation  under  the  oon- 
tiact,  any  more  than  when  A.  sells 


his  land  to  B.  the  duty  of  all  men 
to  respect  the  rights  of  B.  instead 
of  A.,  as  owner  of  that  land,  is  a 
duty  nnder  the  contract  of  sale  or 
the  oonveyance. 


(e)  Lindley  1.  395,  397. 


(d)  Lindley  1.  400.  As  to  rati- 
fication by  companies  see  p.  107, 
above. 
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In  one  case  of  a  suit  in  equity  for  specific  performance  of  stranger 
an  award  a  third  person  interested  in  the  subiect-matter  ^®^^ , , 

A  ,  ''  bound  by 

was  made  a  party  ;  and  Sir  L.  Shadwell  held  that  he  was  awaxd  in 
bound  by  the  award,  though  he  had  not  been  a  party  to  the  ^^/ 
reference  and  had  in  no  way  assented  to  it,  but  simply 
knew  of  it  and  remained  passive  {e).  This  decision  does 
not  appear  to  have  been  much  considered,  and  does  appear 
quite  contrary  to  principle.  Moreover  it  cannot  stand  with 
Lord  Cottenham's  decision  in  Tasker  v.  Small  (/)  that  in  a 
suit  for  the  specific  performance  of  a  contract  third  persons 
claiming  an  interest  in  the  subject-matter  are  not  even 
proper  parties :  and  even  without  this  it  is  surely  obvious 
(unless  and  until  a  court  of  final  appeal  shall  think  other- 
wise) that  A.  and  B.  have  no  business  to  subinit  C.'s  rights 
to  the  arbitration  of  D.  It  is  apprehended  accordingly 
that  this  exception  may  be  treated  as  non-existent. 

Another  branch  of  the  same  general  doctrine,  which  on  KoTation. 
principle  is  scarcely  less  obvious,  is  that  the  debtor  cannot 
be  aUo^ired  to  substitute  another  person's  liability  for  his 
own  without  the  creditor's  assent.  Some  authorities  which 
illustrate  this  are  referred  to  in  a  subsequent  chapter  where 
we  consider  from  another  point  of  view  the  rule  that  a 
contract  cannot  be  made  except  with  the  person  with  whom 
one  intends  to  contract  {ff) .  When  a  creditor  assents  at  the 
debtor's  request  to  accept  another  person  as  his  debtor  in 
the  place  of  the  first,  this  is  called  a  novation.  Whether 
there  has  been  a  novation  in  any  particular  case  is  a 
question  of  fact,  but  assent  to  a  novation  is  not  to  be 
inferred  from  conduct  imless  there  has  been  a  distinct  and 
imambiguous  request  (k).  Such  questions  are  especially 
important  in  ascertaining  who  is  liable  for  the  partnership 
debts  of  a  firm  when  there  has  been  a  change  in  the  mem- 

(«)  Gavett  y.  Miehmond,  7  Sim.  1.  parties  to  it. 

The  case  of  Tayhr  v.  Farrffy  1  Man.  (/)  3  My.  &  Cr.  63,  foUowed  in 

ft  Gr.  604,  seems  at  first  sight  to  De  Hoghton  y.  Moneyy  2  Ch.  164. 

make  the  same  way  ;  but  there  the  {a)  Bohson  y.  Drummondy  2  B.  ft 

Court  relied  on  positive  acts  of  the  Ad.  303 ;  infra^  Ch.  VIII. 

parties  as  showing  that  they  adopted  (h)  CanqusstU  oa.,  1  Ch.  D.  334, 

therdference  and  were  substantiiAlly  341 . 

P.  O 


194  PBRSONS  AFFECTED  BT  CONTRACT. 

bers  of  the  firm,  or  on  contracts  made  in  a  business  which 
has  been  handed  over  by  one  firm  (whether  carried  on  by 
a  single  person,  a  partnership,  or  a  company)  to  another. 
A  series  of  cases  which  were,  or  were  supposed  to  be,  of 
this  kind  has  arisen  in  late  years  out  of  successive  amalgar 
mations  of  life  insurance  companies  (i). 

The  question  may  be  resolved  into  two  parts :  Did  the 
new  firm  assume  the  debts  and  liabilities  of  the  old  P  and 
did  the  creditor,  knowing  this,  consent  to  accept  the 
liability  of  the  new  firm  and  discharge  the  original 
debtor  (A)  ?  It  would  be  beyond  our  scope  to  enter  at 
large  on  this  subject,  for  an  exposition  of  which  the 
reader  is  referred  to  Lord  Justice  lindley's  work  on 
Partnership  (/). 

Heal  ex-  There  exist  however  exceptions  to  the  general  rule.  In 
^^^  certain  cases  a  new  liability  may  without  novation  be 
under  created  in  substitution  for  or  in  addition  to  an  existing 
liability,  but  where  the  possibility  exists  of  such  an 
exceptional  transfer  of  liabilities  it  is  bound  up  with  the 
correlated  possibility  of  an  exceptional  transfer  of  rights, 
and  cannot  be  considered  alone.  For  this  reason  the 
exceptions  in  question  will  come  natxu'ally  to  our  notice 
under  Eule  4,  when  we  deal  with  the  peculiar  modes  in 
which  rights  arising  out  of  certain  classes  of  contracts  are 
transferred. 

Apart  from  novation  in  the  proper  sense,  the  creditor 
may  bind  himself  once  for  all  by  the  original  contract  to 
accept  a  substituted  liability  at  the  debtor's  option.  Such 
an  arrangement  is  in  the  nature  of  things  unlikely  to  occur 
in  the  ordinaiy  dealings  of  private  persons  among  them- 
selves.   But  it  has  been  decided  in  the  winding-up  of  the 

(i)  It  is  donbtfnl  whether  Bome  of  (/)  1.  435,  463:   and  as  to  the 

these  were  really  caees  of  novation  :  general  principle  of  novation  see 

see  Kori*t  ca.  and  Grain's  ca.  1  Ch.  JTilson  v.  Zloyd,  16  Eq.  60,  74  ;  for 

D.  307,  322.  a  later  instance  of  true  novation, 

{k)  See  Jtolfg  V.  Fhwer,  L.  R.  1  Miller's  ca.  3  Ch.  D.  391. 
P.  CI.  27,  44. 
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European  Assuranoe  Society  that  where  the  deed  of  settle- 
ment of  an  insurance  company  contains  a  power  to  transfer 
the  business  and  liabilities  to  another  company,  a  transfer 
made  under  this  power  is  binding  on  the  policy-holders 
and  they  have  no  claim  against  the  original  company  (m). 
In  the  case  of  a  policy-holder  there  is  indeed  no  subsisting 
debt  {m)y  but  he  is  a  creditor  in  the  wider  sense  above 
defined  (p.  187). 


Buh  3,  Ifo  third  person  can  become  entitled  by  the  contract 
itself  to  demand  the  per/o)*mance  of  ant/  duty  under  the 
contract. 

Before  we  consider  the  possibility  of  creating  arbitrary  Rule  3. 
exceptions  to  this  rule  in  any  particular  cases,  there  are  ^^^^^ 
some    extensive    classes    of    contracts    and    transactions  on  third 
analogous  to  contract  which  call  for  attention  as  offering  ^"*^^" 
real  or  apparent  anomalies. 

A.  Contracts  made  by  agents.     Here  the  exception  is  Exoep- 
only  apparent.     The  principal  acquires  rights  under  a  a^oj: 
contract  which  he  did  not  make  in  person.     But  the  agent  app«fent 
is  only  his  instrument  to  make  the  contract  within  the  ""  ^' 
limits  of  the  authority  given  to  him,  however  extensive 
that  authority  may  be :   and  from  the  beginning  to  the 
end  of  the  transaction  the  real  contracting  party  is  the 
principal. 

Consider  the  following  series  of  steps  from  mere  service  Degrees  of 
to  full  discretionary  powers :  agency. 

1.  A  messenger  is  charged  to  convey  a  proposal,  or  the 
acceptance  or  refusal  of  one,  to  a  specified  person. 

2.  He  is  authorized  to  vary  the  terms  of  the  proposal,  or 
to  endeavour  to  obtain  a  variation  of  the  other  party's 
proposal  (i.  e.  to  make  the  best  bargain  he  can  with  the 
particular  person),  within  certain  limits. 

(m)  Mortis  oa.  and  Orain^s  ca.  1       CoekerU  oa.  3  Oh.  D.  1. 
Ch.  D.  307  ;  EarnianU  ca.  ih,  326 ; 
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Agent 
oontract- 
ingper- 
aonaillj. 


Ratifica- 
tion. 


3.  He  is  not  confined  to  one  person,  but  is  authorized  to 
oonolude  the  contract  with  any  one  of  several  specified 
persons,  or  generally  with  any  one  from  whom  he  can  get 
the  best  terms. 

4.  He  is  not  confined  to  one  particular  contract,  but  is 
authorized  generally  to  make  such  contracts  in  a  specified 
line  of  business  or  for  specified  purposes  as  he  may  judge 
best  for  the  principal's  interest  («). 

The  fact  that  in  many  cases  an  agent  contracts  for  him- 
self as  well  as  for  his  principal,  and  the  modifications  which 
are  introduced  into  the  relations  between  the  principal  and 
the  other  party  according  as  the  agent  is  or  is  not  known 
to  be  an  agent  at  the  time  when  the  contract  is  made,  do 
not  prevent  the  acts  of  the  agent  within  lus  authority  from 
being  for  the  purposes  of  the  contract  the  acts  of  the 
principal,  or  the  principal  from  being  the  real  contracting 
party.  Again,  when  the  agent  is  also  a  contracting  party 
there  are  two  alternative  contracts  with  the  agent  and  with 
the  principal  respectively. 

As  for  the  subsequent  ratification  of  unauthorized  acts, 
there  is  no  difPerence  for  our  present  purpose  between  a 
contract  made  with  authority  and  one  made  without 
authority  and  subsequently  ratified.  The  consent  of  the 
principal  is  referred  back  to  the  date  of  the  original  act  by 
a  beneficent  and  necessary  fiction. 


Other 

zelationa : 

principal 

and 

surety ; 

terma 

annexed 

by  law  to 

original 

contract. 


B.  There  are  certain  relations  created  by  contract,  of 
which  that  of  creditor,  principal  debtor,  and  surety  may 
be  taken  as  the  type,  in  which  the  rights  or  duties  of  one 
party  may  be  varied  by  a  new  contract  between  others. 
But  when  a  surety  is  discharged  by  dealings  between  the 
creditor  and  the  principal  debtor,  this  is  the  result  of  a 
condition  annexed  by  law  to  the  surety's  original  contract. 
There  is  accordingly  no  real  anomaly,  though  there  is  an 
apparent  exception  to  the  vague  maxim  that  the  legal 


(m)  Cp.  Savigny,  OU.  2.  67-60. 
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effects  of  a  oontraot  are  confined  to  the  contracting  parties : 
and  there  is  not  even  any  verbal  inconsistency  with  any  of 
the  more  definite  rules  we  have  stated.  However  it  seems 
proper  not  to  omit  the  mention  of  such  cases,  inasmuch  as 
they  have  been  considered  as  real  exceptions  by  writers  of 
recognized  authority  (o). 

Insolvency  and  bankruptcy,  again,  have  various  conse-  Anoma- 
quences  which  affect  the  rights  of  parties  to  contracts,  but  effeots  of 
which  the  general  principles  of  contract  are  inadequate  to  ^^*°t. 
explain.     We  allude  to  them  in  this  place  only  to  observe  and  in- 
that  it  is  best  to  regard  them  not  as  derived  from  or  inci-  ■^^^^^^'y- 
dental  to  contract,  but  as  results  of  an  overriding  necessity 
and  beyond  the  region  of  contract  altogether  (p).    Even 
those  transactions  in  bankruptcy  and  insolvency  which  have 
some  resemblance  to  contracts,  such  as  compositions  with 
creditors,  are  really  of  a  judicial  or  quasi-judicial  character. 
It  is  obvious  that  if  these  transactions  were  merely  con- 
tracts no  dissenting  creditor  could  be  bound. 

G.  The  case  of  trusts  presents  a  real  and  important  Tnuts: 
exception,  if  a  trust  is  regarded  as  in  its  origin  a  contract  ^oeption, 
between  the  author  of  the  trust  and  the  trustee.     It  is  i*tro»fc» 
quite  possible,  and  may  for  some  purposes  be  useful  so  to  between 
regard  it.     The  Scottish  institutional  writers  (who  foUow  ^^l^l 
the  Boman  arrangement  in  the  learning  of  Obligations  as  trustee, 
elsewhere)  consider  trust  as  a  species  of  real  contract  by  Soot- 
coming  imder  the  head  of  depositation  {q).     Conversely  ^  "P^ 
deposits,  bailments,  and  the  contract  implied  by  law  which  writers : 
is  the  foundation  of  the  action  for  money  received,  are  !?*!?5Li 
spoken  of  in  English  books  as  analogous  to  trusts  (r).    A  in  j&glish 
chapter  on  the  duties  of  trustees  forms  part  of  the  best 
known   American   text-books  on  contracts,    though   no 

(o)  See  Pothier,  OU.  {  89.  at  p.  174. 

Ip)  a  striking  instance  is  fur-  {q)  Sie,  thon^h  no  snoh  abstract 

nifihed  by  the  mle  in  Waring* 8  case,  term  is  known  in  Boman  law.   See 

19  Yes.  346  ;  see  per  Lord  Cairns,  Erskine,  Inst.  Bk.  3,  Tit.  1.  s.  32. 

Banner  t.  Johnston,  L.  R.  6  H.  L.  (r)  Blackstone,  Comm.  3.  432. 
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attempt  is  madoi  so  far  as  we  liave  asoertained,  to  explain 
the  logical  oonnexion  of  this  with  the  rest  of  the  subject. 

By  the  creation  of  a  trust  duties  are  imposed  on  and 
undertaken  by  the  trustee  which  persons  not  parties  to  the 
transaction,  or  even  not  in  existence  at  its  date,  may  after- 
wards enforce. 
Generta  And  the  relation  of  a  trustee  to  his  cestui  que  trust  is 
^^^^^  closely  analogous  to  that  of  a  debtor  to  his  creditor,  in  so 
far  as  it  has  the  nature  of  a  personal  obligation  and  is 
governed  by  the  general  rules  derived  from  the  personal 
character  of  obligations.  Thus  the  transfer  of  equitable 
rights  of  any  kind  is  subject,  as  regards  the  perfection  of 
the  transferee's  title,  to  precisely  the  same  conditions  as 
the  transfer  of  rights  under  a  contract.  And  the  true  way 
to  understand  the  nature  and  incidents  of  equitable  owner- 
ship is  to  start  with  the  notion  not  of  a  real  ownership 
which  is  protected  only  in  a  court  of  equity,  but  of  a 
contract  with  the  legal  owner  which  (in  the  case  of  trusts 
properly  so  called)  cannot  be  enforced  at  aU,  or  (in  the  case 
of  constructive  trusts,  such  as  that  which  arises  on  a  con- 
tract for  the  sale  of  land)  cannot  be  enforced  completely, 
except  in  a  court  of  equity  (s). 

However,  although  every  trust  may  be  said  to  include  a 
contract,  it  includes  so  much  more,  and  the  purposes  for 
which  the  machinery  of  trusts  is  employed  are  of  so  different 
a  kind,  that  trusts  are  distinct  in  a  marked  way  not  merely 
from  every  other  species  of  contract,  but  from  all  other 
contracts  as  a  genus.  The  complex  relations  involved  in 
a  trust  cannot  be  conveniently  reduced  to  the  ordinary 
elements  of  contract,  and  there  seems  to  be  sufficient  jus- 
tification (independently  of  the  historical  reason  supplied 
by  the  exclusive  jurisdiction  of  Equity)  for  the  course 
hitherto  adopted  by  aU  English  writers  in  dealing  with 
trusts  as  a  separate  branch  of  law. 

(»)  See  per  Lord  Weetbury,  iTnojr      Cairns),    and    at    p.    366    (Lard 
y.  Oj/0,  L.  B.  5  H.  L.  at  p.  675  ;      Hatherley). 
Shaiff  y.  Foster,  ib.  at  p.  838  (Lord 
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D.  Closely  oonneoted  ^th  the  oases  oovered  by  the  Exception 

'{  oertain 
rovisionB 


doctrine  of  trusts,  but  extending  beyond  them,  we  have  provisionj 
the  rules  of  equity  by  whioh  special  favour  is  extended  ^foha^- 
to  provisions  made  by  parents  for  their  children.  This 
exception  has  already  been  noted  in  stating  the  general 
rule(^).  In  the  ordinary  case  of  a  marriage  settlement 
the  children  of  the  contemplated  marriage  itself  are  said 
to  be  "within  the  consideration  of  marriage"  and  may 
enforce  any  covenant  for  their  benefit  contained  in  the 
settlement.  Where  a  settlement  made  on  the  marriage  of 
a  widow  provides  for  her  children  by  a  former  marriage, 
such  children,  though  in  the  technical  language  of  equity 
volunteerSy  or  persons  having  no  part  in  the  oonsideration, 
are  likewise  entitled  to  enforce  the  provisions  for  their 
benefit;  but  it  is  doubtful  whether  this  extends  to  the 
case  of  a  husband  making  a  provision  for  his  children  by  a 
former  wife  (w). 

The  question  how  far  limitations  in  a  marriage  settle- 
ment to  persons  other  than  children  can  be  supported  by 
the  consideration  of  marriage,  so  as  not  to  be  defeasible 
under  27  Eliz.  o.  4,  against  subsequent  purchasers,  is  a 
distinct  and  wider  one,  not  falling  within  the  scope  of  the 
present  work  {x), 

E.  There  is  also  a  considerable  class  of  statutory  exc6p-  Statutory 
tions  in  cases  where  companies  and  public  bodies,  though  tionB : 
not  incorporated,  are  empowered  to  sue  and  be  sued  by  vo"^^^ 
their  public  officers  or  trustees.     The  enactments  of  this  public 
kind  relating  to  companies  are  collected  and  commented  Jo.^*""' 
on  by  Lord  Justice  lindley  (y). 

The  trustees  of  Friendly  Societies  and  T^ade  Unions  are 
likewise  empowered  to  sue,  and  may  be  sued,  in  their  own 

(Q  P.  IBS,  abore,  op.  per  Cotton,  desired,  to  the authorities,including 

L.  J.  16  Ch.  D.  at  p.  242.  the  full  diBcussion  in  Mr.  May's 

(ti)  Gale  Y.  GaU^  6  Ch.  D.  144,  book  on  Voluntary  and  Fraudulent 

152.  Conyeyannes. 

(x)  The  referenoes  in  Gale  y.  Gale  (y)  Lindley,  Ptnp.  1.  509,  Bqq. 

(last  note)  will  guide  the  reader,  if 
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Ck>renant8 
relatmg 
to  real 
property. 


names,  In  oases  oonoeming  the  property  of  the  society  or 
union  (s). 

By  the  8  &  9  Viot.  o.  106,  s.  5,  a  person  who  is  not  a 
party  to  an  indenture  may  nevertheless  take  the  benefit  of 
a  ooYenant  in  it  relating  to  real  property.  This  enactment 
has  not,  so  far  as  we  know,  been  the  subject  of  any  re- 
ported decision  (a). 


General 

applica- 
tion of 
role. 


Having  disposed  of  these  special  exceptions,  we  may 
now  proceed  to  examine  the  rule  in  its  ordinary  applica- 
tion, which  may  be  expressed  thus: — The  agreement  of 
contracting  parties  cannot  confer  on  a  third  person  any 
light  to  enforce  the  contract. 

There  are  two  different  classes  of  cases  in  which  it  may 
seem  desirable,  and  in  which  accordingly  it  has  been 
attempted,  to  effect  this :  (1)  where  the  object  of  the  con- 
tract is  the  benefit  of  a  third  person :  (2)  where  the  parties 
are  numerous  and  the  persons  reaUy  interested  are  liable 
to  be  changed  from  time  to  time. 


Gontraot        It  was  for  a  long  time  not  fully  settled  whether  a  con- 

oS'thM^   tract  between  A.  and  B.  that  one  of  them  should  do  some- 

perBon.       thing  for  the  benefit  of  C.  did  or  did  not  give  C.  a  right 

of  action   on  the   contract  (6).    And  there  was  positive 

authority  that  at  all  events  a  contract  made  for  the  benefit 


(«)  Friendly  Societies  Act,  1875, 
38  &  39  Vict.  c.  60,  s.  21  ;  Trade 
Union  Act,  1879,  34  &  35  Vict.  c. 
31,  s.  9.  It  is  the  same  with  build- 
ing societies  formed  before  the  Act 
of  1874  and  not  incorporated  under 
it.  A  statute  enabling  a  local  au- 
thority to  recover  expenses,  and  not 
specifying  any  remedy,  has  been 
held  to  niake  the  local  authority  a 
quasi-corporation  for  the  purpose 
of  suing:  Mills  v,  Scott^  L.  B.  8 
Q.  B.  496.  And  the  grant  of  a  right 
by  the  Crown  to  a  class  of  persons 
may  have  the  effect  of  incorporating 
them  to  enable  them  to  exercise  the 
right:  Willingdale  v.  Maillandf  3 
£q.  103,  explained  by  Jessel,  M.  R. 


in  Chilton  r.  Corporation  of  London^ 
7  Ch.  D.  at  p.  741. 

(a)  For  an  example  of  the  incon- 
venience provided  against  by  it  see 
Lord  Southampton  v.  Broum,  6  B.  & 
G.  718,  where  the  person  who  was 
really  interested  in  the  payment  of 
rent  on  a  demise  made  by  trustees, 
and  with  whom  jointly  with  the 
trustees  the  covenant  for  payment 
of  rent  was  expressed  to  be  made, 
was  held  incapable  of  joining  in  an 
action  on  the  covenant. 

{b)  See  Viner,  Abr.  Assumpsit,  Z. 
(1.  333-7);  per  Eyre,  C.  J.,  Co.  of 
Feltmakers  v.  Lavies,  1  Bos.  &  P.98 ; 
note  to  Figott  v.  Thompmn^  3  Bos.  & 
P.  149. 
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of  a  person  nearly  related  to  one  or  both  of  the  contracting 
parties  might  be  enforced  by  that  person  (c).  However  Third  per- 
the  rule  is  now  distinctly  established  that  a  third  person  ^ueatSw. 
cannot  sue  on  a  contract  made  by  others  for  his  benefit 
even  if  the  contracting  parties  have  agreed  that  he  may, 
and  that  near  relationship  makes  no  difference  as  regards 
any  common  law  right  of  action.  This  was  decided  by  the 
Court  of  Queen's  Bench  in  Ticeddle  v.  Atkinson  (d).  The 
following  written  agreement  had  been  entered  into : 

« Memorandam  of  an  agreement  made  this  day  between  William 
Gnj,"  &o.,  "  of  the  one  part,  and  John  Tweddle  of  the  other  part. 
Whereas  it  is  mutually  tfgreed  that  the  said  William  Guy  shall  and 
will  pay  the  sum  of  £200  to  William  Tweddle  his  son-in-law,  railway 
inspector,  residing  in  Thornton,  in  the  county  of  Fife  in  Scotland,  and 
the  said  John  Tweddle  father  to  the  aforesaid  Willam  Tweddle  shall  and 
will  pay  the  sum  of  £100  to  the  said  William  Tweddle  each  and  severally 
the  said  sums  on  or  before  the  21st  day  of  August,  1856 ;  and  it  is  hereby 
further  agreed  by  the  aforesaid  William  Guy  and  the  said  John  Tweddle 
that  the  said  William  Tweddle  has  full  power  to  sue  the  said  parties  in 
any  Court  of  law  or  equity  for  the  aforesaid  sums  hereby  promised  and 
specified." 

William  Tweddle,  the  son  of  John  Tweddle,  brought  an 
action  against  the  executor  of  William  Guy  on  this  agree- 
ment, the  declaration  averring  his  relationship  to  the 
parties,  and  their  intention  to  carry  out  a  verbal  agree- 
ment made  before  the  plaintiff's  marriage  to  provide  a 
marriage  portion.  The  action  was  held  not  to  be  main- 
tainable. The  Court  did  not  in  terms  overrule  the  older 
cases  to  the  contrary,  considering  that  their  authority  was 
already  sufficiently  disposed  of  by  the  effect  of  modem 
decisions  and  practice  (e). 


{e)  Lutton  y.  Pools  (Ex.  Gh.),  2 
Lev.  210,  Vent.  318,  322.  Ap- 
proved hj  Lord  Mansfield,  Gowp. 
443.  There  appears  to  have  been 
much  difference  of  opinion  at  the 
time. 

(d)  1  B.  &  S.  393,  SOL.  J.  Q.  B. 
265. 

{e)  See  also  Priet  v.  Easton^  4  B. 
k  Ad.  433.  Much  less  can  a  stranger 


to  a  contract  who  has  suffered 
damage  by  the  non- performance  of 
it  sue  the  defaulting  party  for  the 
damage:  Flat/fardy.  United  King  ^ 
dom  Electric  Telegraph  Co.,  L.  K.  4 
Q.  B.  706,  Dickson  v.  Eeuter'a  Tele- 
gram  Co.,  2  C.  P.  D.  62,  in  C.  A.  3 
C.  P.  D.  1.  But  in  these  cases  of 
telegraphic  despatches  a  contrary 
opinion  prevails  in  America ;  Bige- 
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Authori- 
ties in 
equity 
against 
right  of 
third 
person. 


The  doctrines  of  equity  are  at  first  sight  not  so  free 
from  doubt.  There  is  dear  and  distinct  authority  for 
these  propositions :  When  two  persons,  for  valuable  consi- 
deration as  between  themselves,  contract  to  do  some  act  for 
the  benefit  of  another  person  not  a  party  to  the  contract— 

(i)  That  person  cannot  enforce  the  contract  against 
either  of  the  contracting  parties,  at  all  events  if  not  nearly 
and  legitimately  related  to  one  of  them  (/).  Probably  the 
only  exception  is  that  mentioned  above,  pp.  188,  199,  in 
favour  of  children  provided  for  by  marriage  settlements. 

(ii)  But  either  contracting  party  may  enforce  it  against 
the  other  although  the  person  to  be  benefited  had  nothing 
to  do  with  the  consideration  {g). 


Apparent 
excep- 
tions. 
Gregory  i;. 
Wimsumfl 
(third 
person  co- 
plaintifE 
with  con- 
tractee). 


On  the  other  hand  the  case  of  Oregoi^  v.  Williams  (A) 
shows  that  a  third  person  for  whose  benefit  a  contract 
is  made  may  join  as  co-plaintiff  with  one  of  the  actual 
contracting  parties  against  the  other,  and  insist  on  the 
arrangement  being  completely  carried  out.  •  The  facts  of 
that  case,  so  far  as  now  material,  may  be  stated  as  follows: 
Parker  was  indebted  to  Williams  and  also  to  Gregory ; 
Williams,  being  informed  by  Parker  that  the  debt  to 
Gregory  was  about  900/.,  and  that  there  were  no  other 
debts,  undertook  to  satisfy  the  debt  to  Gregory  on  having 
an  assignment  of  certain  property  of  Parker's.  Gregory 
was  not  a  party  to  this  arrangement,  nor  was  it  com- 
municated to  him  at  the  time.  The  property  having  been 
assigned  to  Williams  accordingly,  the  Court  held  that 
Gregory,  suing  jointly  with  Parker,  was  entitled  to  caU 


low,  L.  C.  on  the  Law  of  Torts,  619 
sqq.  Mr.  Bigelow  ingeniously  sap- 
ports  this  opinion  on  general  prin- 
oipleSi  regarding  the  cause  of  action 
as  not  ex  contractu^  hut  founded  on 
a  wrong  of  which  the  contract  is  the 
occasion — the  hreach  of  a  general 
duty  so  to  perform  one's  contracts  as 
not  to  injure  third  persons.  In 
England,  however,  the  existenoe  of 


any  such  duty  seems  to  be  clearly 
negatived  by  Alton  v.  Midland  JRy, 
Co.  19  0.  B.  N.  S.  213,  34  L.  J. 
0.  P.  292. 

(/)  Colyear  v.  MulgroM^  2  Kee. 
81. 

(^)  Davenport  v.  Bishopp^  2  Y.  & 
0.  461,  460,  1  Ph.  698,  704. 

(A)  3  Mer.  682. 
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upon  Williams  to  satisfy  his  debt  to  the  extent  of  900/. 
(but  not  farther,  although  the  debt  was  in  fact  greater)  out 
of  the  proceeds  of  the  property.  It  was  not  at  all 
suggested  that  he  could  have  sued  alone  in  equity  any 
more  than  at  law  (i) ;  and  the  true  view  of  the  case 
appears  to  be  that  the  transaction  between  Williams  and 
Parker  amoimted  to  a  declaration  of  trust  of  the  property 
assigned  for  the  satisfaction  of  Gregory's  claim  to  the 
specified  extent  (k). 

Another  apparent  exception  is  the  case  of  Page  v.  Cox  (/),  Page  v, 
where  it  was  held  that  a  provision  in  partnership  articles  ^^fon^or" 
that  a  partner's  widow  should  be  entitled  to  his  share  of  widow  in 
the  business  might  be  enforced  by  the  widow.    But  the  ^{^ 
decision  was  carefully  put  on  the  ground  that  the  provision  a^^^- 
in  the  articles  created  a  vaHd  trust  of  the  partnership  pro- 
perty in  the  hands  of  the  surviving  partner.     The  result 
is  that  there  is  no  real  and  allowed  authority  for  holding 
that  rights  can  in  general  be  acquired  by  third  parties 
under  a  contract,  unless  by  the  creation  of  a  trust. 

These  peculiar  cases  do  not  however  affect  the  general 
principle.  '^  A  mere  agreement  between  A.  and  B.  that 
B.  shall  pay  C.  (an  agreement  to  which  G.  is  not  a  party 
either  directly  or  indirectly)  will  not  prevent  A.  and  B. 
from  coming  to  an  agreement  the  next  day  releasing  the 
old  one  "  (w). 

"  An  agreement  between  A.  and  B.  that  B.  shall  pay 
G.  gives  G.  no  right  of  action  against  B."  (n). 


(i)  For  an  attempt  of  a  third 
person  to  sue  at  law  nnder  very 
Bunilar  oircomstanoes  see  Price  y. 
Easton,  4  B.  &  Ad.  433,  showing 
dearly  that  A.  cannot  sue  on  a 
pronuBe  by  B.  to  G.  to  pay  C.'s 
debt  to  A. 

{k)  Empreit  Engineering  Co. ^.K.) 
16  Ch.  D.  125,  129,  130,  by  Jessel, 
M.  B.  and  James,  L.  J. 

(/)  10  Ha.  163,  op.  Murrag  v. 
ElaveU  (C.  A.)  25  Ch.  D.  89. 


(m)  Jessel,  M.  B.,  Empress  Engi' 
neering  Co.,  16  Oh.  D.  126,  129. 

(»)  Lindley,  L.  J.  Ee  Rotherham 
Alum  and  Chemical  Co.  25  Ch.  D.  at 
p.  111.  These  statements  ovemile 
what  is  said  in  Touche  y.  Metrop. 
Railway  Warehousing  Co.  6  Ch.  671, 
677.  As  to  that  case  see  Lindley, 
1.  396.  Compare  farther  Eley  y. 
EositivCf  ^e.f  Life  Assurance  Co. 
(C.  A.)  1  Et.  D.  88  (a  provision  in 
articles  of  association  that  A.  shall 
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Third  We  now  come  to  the  class  of  oases  in  which  oontracting 

^^-  parties  have  attempted  for  their  own  convenience  to  vest 

to  sue  for   the  right  of  enforcing  the  contract  in  a  third  person. 

ence  of '     Except  within  the  domain  of  the  stricter  rules  applicable 

So'^toaot-   ^  parties  to  actions  on  deeds  and  negotiable  instruments, 

iog  parties  there  appears  to  be  no  objection  to  several  contracting 

OM  of*  ^  parties  agreeing  that  one  of  them  shall  have  power  to  sue 

themaelves  for  the  benefit  of  all  except  the  party  sued.    Thus  where 

behalf  of   partners  create  bj  agreement  penalties  to  he  paid  bj  any 

^^      partner  who  breaks  a  particular  stipulation,  they  may  em- 

others:       power  One  partner  alone  to  sue  for  the  penalty  (o).    The 

application  of  the  doctrines  of  agency  may  also  lead  to 

similar  results  (p).    It  seems  doubtful  whether  a  promise 

to  several  persons  to  make  a  payment  to  one  of  them  will 

of  itself  enable  that  one  to  sue  alone  {q). 

Bat  can-        But  it  is  quite  clear  that  the  most  express  agreement  of 

astranger!  Contracting  parties  cannot  confer  any  right  of  action  on 

Attempts    the  contract  on  a  person  who  is  not  a  party.    Varioua 

corporated  devices  of  this  kind  have  been  tried  in  order  to  evade  the 

to™^poiflt  cUffic^ties  tl^at  stand  in  the  way  of  unincorporated  asso- 

a  nominal  oiations  enforcing  their  rights,  but  have  always  failed  when 

^  attention  was  called  to  them.     This  has  happened  in  the 

case  of  actions  brought  by  the  chairman  for  the  time  being 


be  solicitor  to  the  company  and 
transacti  all  its  legal  business  is  as 
regards  A.  res  inter  aliot  acta  and 
gives  him  no  right  against  the 
company)  ;  Melhado  v.  Porto  Alegre 
My,  Co.  L.  R.  9  C.  P.  603.  In 
America  the  rule  is  still  unsettled, 
and  conflicting  opinions  are  held  in 
different  States.  See  an  article  on 
the  subject  in  the  ^'  American  Law 
Review"  for  April,  1881. 

(o)  Radenhurtt  v.  Bates,  3  Bing. 
463, 470.  Of  course  they  must  take 
care  to  make  the  penalty  payable 
not  to  the  whole  firm,  but  to  the 
members  of  the  firm  minus  the 
offending  partner.  Whether  under 
the  present  Rules  of  Court  the  other 
partners  could  use  the  name  of  the 
firm  to  sue  for  the  penalty,  guare. 


{p)  Spurr  y.  Cats,  L.  R.  5  Q.  B. 
666. 

{q)  Chanter  v.  Zeese,  4  M.  &  W. 
296 ;  in  Ex.  Ch.  6  M.  &  W.  698, 
where  both  Courts  inclined  to  think 
not,  but  gave  no  dedsion.  In  Jones 
y.  Robinson^  1  Ex.  454, 17  L.  J.  Ex. 
36,  an  action  was  brought  by  one  of 
two  late  partners  against  the  pur- 
chaser of  the  business  on  a  promise 
to  pay  the  plaintiff  what  was  due  to 
him  from  the  firm  for  advances. 
This  was  declared  on  as  a  separate 
promise  in  addition  to  a  general 
promise  to  the  two  partners  to  pay 
the  partnership  debts,  and  the  only 
question  was  whether  there  wan 
any  separate  consideration  for  the 
promise  sued  on. 
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of  the  directors  of  a  company  (r),  by  the  directors  for  the 
time  being  of  a  company  («),  by  the  parser  for  the  time 
being  of  a  cost-book  company  (^),  and  by  the  managers 
of  a  mutual  marine  insurance  society  (u).  It  will  not  be 
necessaiy  to  dwell  on  any  instance  other  than  the  last.  In 
Graf/  y.  Pearson  the  reasons  against  allowing  the  right  of 
action  are  well  given  in  the  judgment  of  WiUes,  J. : — 

« I  am  of  opinion  that  thifl  action  cannot  be  maintained,  and  for  the  Judgment 
simple  reason, — a  reason  not  applicable  merely  to  the  procedure  of  this  of  WiUes, 
country,  but  one  affecting  all  sound  procedure, — ^that  the  proper  person      v^^^I^^ 
to  bring  an  action  is  the  person  whose  right  has  been  violated.    Though 
there  are  certain  exceptions  to  the  general  rule,  for  instance  in  the  case 
of  agents,  auctioneers,  or  factors,  these  exceptions  are  in  truth  more 
apparent  than  real.    The  persons  who  are  suing  here  are  mere  agents, 
managers  of  an  assurance  association  of  which  they  are  not  members ; 
and  they  are  suing  for  premiums  alleged  to  have  become  payable  by  the 
defendant  in  respect  of  policies  effected  by  the  plaintiffs  for  him,  and  for 
his  share  and  contributions  to  losses  and  damages  paid  by  them  to  other 
members  of  the  association  whose  yessels  have  been  lost  or  damaged. 
The  bare  statement  of  the  facts  is  enough  to  show  that  the  action  cannot 
be  maintained. 

« It  is  in  effect  an  attempt  to  substitute  a  person  as  a  nominal  plaintiff 
in  lieu  of  the  persons  whose  rights  have  been  violated." 

Another  variety  of  the  same  device  is  a  document  pur-  Notes  and 
porting  to  be  a  negotiable  instrument  payable  to  the  ^weto^' 
treasurer  or  other  officer  for  the  time  being  of  a  society,  treasurer, 
Such  a  document,  whether  in  the  form  of  a  promissory  ^i^'^n^, 
note  (x)  or  of  a  bill  of  exchange  (y),  is  invalid,  for  the  invalid, 
payee  must  be  a  person  capable  of  being  ascertained  at 
the  time  of  making  the  note  or  accepting  the  bill.    There 
IB  no  doubt  that  a  contract  in  any  other  form  to  pay  the 


(r)  Sail  V.  Bainhfidgej  I  Man.  & 
Gr.  42. 

(«)  Fhelpa  V.  LyU,  10  A.  k  E. 
113. 

{t)  Hyhart  v.  Parker,  4  C.  B. 
N.  S.  209,  27  L.  J.  C.  P.  120: 
where  Willes,  J.,  suggested  that  it 
was  trenching  upon  the  preroga- 
tive of  the  Crown  to  make  a  new 
species  of  corporation  sole  for  the 
purpose  of  bringing  actions. 


(ii)  Oray  V.  Pearson,  L.  R.  6  C. 
P.  568  :  in  the  earlier  case  of  Gray 
V.  Gibson,  Ij,  R.  2  C.  P.  120,  a 
similar  action  succeeded,  the  ques- 
tion  of  the  manager's  right  to  sue 
not  being  raised. 

(x)  Storm  V.  Stirling,  3  E.  &  6. 
832,  23  L.  J.  Q.  B.  298 ;  in  Ex. 
Ch.  nom.  Cotcie  v.  Stirling,  6  E.  & 
B.  333,  25  L.  J.  Q.  B.  335. 

(y)  Yates  ▼.  Nash,  8  C.  B.  K.  8. 
681,  29  L.  J.  C.  P.  306. 
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treasurer  for  the  time  being  would  be  equallj  inoperative 
to  giye  any  right  of  action  to  the  person  who  should  from 
time  to  time  fill  the  office  (z).  But  a  promissoiy  note 
payable  to  "  the  trustees  of  the  W.  chapel  or  their  treasurer 
for  the  time  being  "  is  good :  for  it  is  considered  that  the 
trustees  existing  at  the  date  of  the  note  are  the  persons 
ascertained  as  payees,  and  that  the  treasurer  is  named  only 
as  their  agent  to  receive  payment  (a). 


Biile4. 

Transfer 
of  rights 
under 
oontract. 


Bight  to 
sue  on 
oontract 
not  as- 
signable 
at  common 
law: 
probable 
origfin  of 
the  rule. 


Assignment  of  Contracts. 

Rule  4.  We  now  come  to  the  fourth  rule,  which  we  have 
expressed  thus : — 

Persons  other  than  tJie  creditor  may  become  entitled  by 
representation  or  assigntfient  to  stand  in  tlie  creditor's  place 
and  to  exercise  his  rights  under  the  contract. 

We  need  say  nothing  here  about  the  right  of  personal 
representatives  to  enforce  the  contracts  of  the  person  they 
represent,  except  that  it  has  been  recognized  from  the 
earliest  period  of  the  history  of  our  present  system  of  law  (6). 
With  regard  to  assignment,  the  benefit  of  a  contract  cannot 
be  assigned  (except  by  the  Crown)  at  common  law  so  as 
to  enable  the  assignee  to  sue  in  his  own  name  (c).  The 
origin  of  the  rule  was  attributed  by  Coke  to  the  "  wisdom 
and  policy  of  the  founders  of  our  law "  in  discouraging 
maintenance  and  litigation  {d) :  but  there  can  be  little  or 
no  doubt  that  it  was  in  truth  a  logical  consequence  of  the 
primitive  view  of  a  contract  as  creating  a  strictly  personal 
obligation  between  the  creditor  and  the  debtor  {e).    Any- 


(s)  Figott  T.  Thompion^  3  Bos.  & 

P.  147. 

(a)  SolmeB  v.  Jofues,  L.  B.  1  Q. 
B.  376. 

(b)  Subject  to  some  technical 
exceptions  which  have  now  dis- 
M)peared :  see  notes  to  Wheatley  v. 
Lane^  1  Wms.  Saund.  240  B(j[q.  and 
for  early  instances  of  actions  of 
debt  brought  by  executors,  Y.  B. 


20  &  21  Ed.  1,  pp.  304,  374. 
{e)  Tenmes  de  la  Lty^  tit.  Chow  m 

AttVM, 

{d)  Zampet^t  ca.  10  Go.  Bep.  48  a. 
For  exposition  of  the  rule  in  detail 
see  Dicey  on  Parties,  115. 

(e)  Spence,  Eq.  Jurisd.  of  Ghy. 
2.  850.  An  examination  of  the 
earlier  authorities  has  been  found 
to  confirm  this  view.    The  rule  is 
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how,  it  has  heen  long  established  that  the  proper  oourse  at 
common  law  is  for  the  assignee  to  sue  in  the  name  of  the 
assignor.  It  appears  from  the  Year  Books  that  attempts 
were  sometimes  made  to  object  to  actions  of  this  kind  on 
the  gromid  of  maintenance,  but  without  success.  The 
same  rule  is  very  distinctly  stated  by  G-aius  as  prevailing 
in  the  Boman  law  (/). 

In  equity  the  right  of  the  assignee  to  sue  in  his  own  In  equity 
name  has  been  recognized  for  some  considerable  time ;  it  ^^^ 
is  perhaps  impossible  to  say  precisely  for  how  long,  but  at 
any  rate    since   the  roles  of   equity  have  been  at  all 
systematic  (g). 

The  Supreme  Court  of  Judicature  Act,  1873  (s.'25.  Legal 
sub-s.  6),  creates  a  legal  right  modelled  on  the  equitable  ^^^ 
right,    but    confined    to    cases    where     the    assignment  under  Ju- 
is    absolute,   and  by  writing  under  the    hand  of    the  Act,  1873. 
assignor,  and  express  notice  in  writing  has  been  given 
to  the  debtor. 

These  restrictions  are  but  partly  known  in  equity.    JBj  In  equity 
the  Statute  of  Frauds  (29  Car.  2,  c.  3,  s.  9)  "  all  grants  and  ^^^gj^^ . 
assignments  of  any  trust  or  confidence  "  must  be  in  writing  how  far 
signed  by  the  assignor,  and  by  s.  7,  equitable  interests  fy  Stet.  of 
in  land  must  be   created  by  writing.     S.  9   does   not  ^nds, 
require  writing  for  the  creation  in  the  first  instance  by 


assumed  as  unquestionable,  and 
there  is  no  trace  of  Coke's  reason 
for  it.  The  objection  of  main- 
tenance was  set  up,  not  against  the 
assignee  suing  in  his  own  name, 
which  was  never  attempted  so  far 
as  we  can  find,  but  against  his  suing 
in  the  name  of  the  assignor:  see 
Note  G-  in  Appendix. 

(/)  Gai.  2.  38,  39.  Quod  mihi 
ab  aUquo  debetur,  id  si  yelim  tibi 
deberi,  nuUo  eorum  modoquibus  res 
corporales  ad  alium  tran^eruntur, 
id  effioere  possum :  sed  opus  est,  ut 
iubente  me  tu  ab  eo  stipuleris: 
quae  res  efficit  ut  a  me  liberetur  et 
incipiat  tibi  teneri.  quae  didtur 
noyatio  obligationis.  Sine  hao  vero 
noyatione  non  poteris  tuo  nomine 


agere,  sed  debes  ex  persona  mea 
quasi  cognitor  aut  procurator  mens 
experiri.  In  later  times  the  trans- 
feree of  a  debt  was  enabled  to  sue 
by  utilis  actio  in  his  own  name. 
This  seems  to  have  been  first  intro- 
duced only  for  the  benefit  of  the 
purchaser  of  an  inheritance,  B.  2. 
14.  de  pactis,  16  pr.,  G.  4.  39.  de 
hered.  yd  act.  yend.  1,  2,  4 — 6, 
and  afterwards  extended  to  all  cases, 
C.  eod.  tit.  7,  9.  See  too  C.  4.  10. 
de  obi.  et  act.  1,  2,  G.  4. 16.  quando 
fiscus,  6,  Amdts,  Lehrbuch  der 
Pandekten,  §  264. 

(/}  There  is  a  curious  case  in  Y. 
B.  37  H.  6.  13,  pi.  3,  from  which  it 
seems  that  eqmtable  asdgnments 
were  then  unknown. 
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In  other 
speoial 
oases  by 

statute. 

Limita- 
tion of 
assignee's 
rights. 


the  legal  owner  or  creditor  of  an  equitable  interest  in 
personal  property  or  a  chose  in  action :  and  it  may  be 
argued  perhaps  that  its  operation  is  altogether  confined  to 
interests  in  land  by  the  context  in  which  it  occurs.  The 
writer  is  not  aware  of  any  decision  upon  it  (A). 

As  for  the  notice  to  the  debtor,  the  rule  of  equity  is  that 
it  must  be  express  but  need  not  be  in  writing  (i). 

There  remain,  therefore,  a  great  number  of  cases  where 
the  right  is  purely  equitable,  although  the  enlarged  juris* 
diction  of  every  branch  of  the  Supreme  Court  makes  the 
distinction  less  material  than  formerly. 

Several  partial  exceptions  to  the  common  rule  have  been 
made  at  different  times  by  modem  statutes,  on  which 
however  it  seems  unnecessary  to  dwell  (k). 

In  ordinary  cases  rights  under  a  contract  derived  by 
assignment  from  the  original  creditor  are  subject,  as  already 
stated,  to  the  following  limitations : — 


1st.  Title  by  assignment  is  not  complete  as  against  the 
debtor  without  notice  to  the  debtor,  and  a  debtor  who  per- 
forms his  contract  to  the  original  creditor  without  notice  of 
any  assignment  by  the  creditor  is  thereby  discharged. 

2nd.  The  debtor  is  entitled  as  against  the  representa- 
tives, and,  unless  a  contrary  intention  appears  by  the 


(h)  See  1  Sanders  on  Uses  (6th 
ed.)  343. 

(t)  Re  TieheneTf  36  Beav.  317. 

{k}  The  more  important  instances 
are  those: — 

East  India  Bonds,  61  Geo.  3, 
c.  64,  s.  4,  whioh  makes  them 
neffotiable. 

Mortgage  debentores  issued  by 
land  companies  under  the  Mortgage 
Debenture  Act,  1866,  28  &  29  Vict. 
0.  78,  amended  by  33  &  34  Yiot. 
o.  20. 

Policies  of  life  assurance :  30  & 
81  Vict.  0.  144. 

Policies  of  marine  assurance :  31 
&  32  Vict.  c.  86. 

Things  in  action  of  oompanies 
(Companies  Act,  1862,  s.  167)  and 


bankrupts  (Bankruptcy  Act,  1883, 
ss.  66,  67,  and  see  aefinition  of 
**  property,''  s.  168)  assigned  in 
pursuance  of  those  Acts  respec- 
tively. As  to  the  effect  of  registra- 
tion under  the  present  Acts  of 
previously  existing  oompanies,  &c., 
in  transferring  the  right  to  sue  on 
the  contracts  made  by  the  company 
or  its  officers  in  its  former  state, 
see  the  Companies  Act,  1862,  s.  193, 
Lindley  1.  492,  note  (}), 

Local  authorities  (including  any 
authority  having  power  to  Ibyj  a 
rate)  may  issue  transferable  deben- 
tures and  debenture  stock  under  the 
Local  Loans  Act,  1876,  38  &  89 
Vict.  c.  83. 
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original  oontraot,  as  agarnst  the  asflignees  of  the  creditor^ 
to  the  benefit  of  any  defence  which  he  might  have  had 
against  the  creditor  himself. 

!•  As  to  notice  to  the  debtor.    Notice  is  not  necessary  R^es  of 
to  complete  the  assignee's  equitable  right  as  against  the  ^l^j^n- 
original  creditor  himself  ,  or  as  against  his  representatives,  ^^ 
including  assignees  in  bankruptcy  (/) :  but  the  claims  of  Notioe  to 
competing  assignees  or  incumbrancers  rank  as  between  ^^^^* 
themselves  not  according  to  the  order  in  date  of  the  assign- 
ments, but  according  to  the  dates  at  which  they  have 
respectively  given  notice  to  the  debtor.    This  was  decided 
by  the  cases  of  Dearie  v.  Hall  and  Loveridge  v.  Cooper  (m), 
the  principle  of  which  was  soon  afterwards  affirmed  by  the 
House  of  Lords  (n) .    The  same  rule  prevails  in  the  modem 
civil  law  (o)  and  has  been  adopted  from  it  in  the  Scottish 
law  (p) ;  and  the  true  reason  of  it,  though  not  made  very 
prominent  in  the  decisions  which  establish  the  rule  in 
England,  is  the  protection  of  the  debtor.    He  has  a  right 
to  look  to  the  person  with  whom  he  made  his  contract  to 
accept  performance  of  it,  and  to  give  him  a  discharge, 
unless  and  until  he  is  distinctly  informed  that  he  is  to 
look  to  some  other  person.    According  to  the  original  strict  ' 
conception  of  contract,  ( *^  &  ne  consid^rer  que  la  subtilit^ 
du  droit "  as  Fothier  {q)  expressed  it)  his  creditor  or  his 
creditor's  assignee  cannot  even  require  him  to  do  this,  any 
more  than  in  the  converse  but  substantially  different  case 
a  debtor  can  require  his  creditor  to  accept  another  person's 
liability,  and  his  assent  must  be  expressed  by  a  novation 
(as  to  which  see  p.  193,  above).     Such  was  in  fact  the  old 
Boman  law,  as  is  shown  by  the  passage  already  cited  from 

(Q  Bum  Y.  Carvalho,  4  M.  &  Cr.  represeiitatiye,  maj  equally  gain 

690.  priority  by  notioe:  I^hJUWttt, 

(m)  3  Bufls.  1,  38, 48.  11  Gh.  B.  198. 

(ff)  Foiter  y.  Coekerell,  3  Gl.  &  F.  (o)  SeePothier,  C^ontratdeVente, 

466.  It  has  only  lately  been  decided  f }  660,  654  sqq. 
that  a  second  aaaignee  who  takes  his  (p)  Erskine  Inst.  Bk.  3,  Tit.  6. 

assignment  notfrom  the  benefidary  {g)  Contrat  de  Vente,  {  560. 

himself,  bat  from  his  legal  personal 

P.  P 
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Gaius.  By  the  modem  praotioe  the  noyation  is  difipensed 
with,  and  the  debtor  becomes  bound  to  the  assignee  of 
-whom  he  has  notice.  But  he  cannot  be  bound  by  any 
other  assignment,  though  prior  in  time,  of  which  he  knows 
nothing.  He  is  free  if  he  has  fulfilled  his  obligation  to  the 
originsd  creditor  without  notice  of  any  assignment ;  he  is 
equally  free  if  he  fulfils  it  to  the  assignee  of  whose  right 
he  is  first  informed,  not  knowing  either  of  any  prior 
assignment  by  the  original  creditor  or  of  any  subsequent 
assignment  by  the  new  creditor  (r).  It  is  enough  for  tho 
oompletion  of  the  assignee's  title  ''  if  notice  be  given  to  the 
person  by  whom  payment  of  the  assigned  debt  is  to  be 
made,  whether  that  person  is  himself  liable  or  is  merely 
charged  with  the  duty  of  making  the  payment "  (a),  e.g.  as 
an  agent  entrusted  with  a  particular  fund.  Notice  not 
given  by  the  assignee  may  be  sufficient,  if  shown  to  be 
This  does  such  as  a  reasonable  man  would  act  upon  {t).  All  this 
tobitOTests  doctrine  of  notice  has  no  application  to  interests  in  land  (u) : 
in  land ;  but.  Subject  to  that  exception,  it  applies  to  rights  created 
aU  other  ^7  trust  as  Well  as  to  those  created  by  contract ;  the  bene- 
SSSSS*  ficial  interest  being  treated  for  this  purpose  exactly  as  if 
it  were  a  debt  due  from  the  trustee.  In  the  case  of  trusts 
a  difficulty  may  arise  from  a  change  of  trustees ;  for  it  may 
happen  that  a  fund  is  transferred  to  a  new  set  of  trustees 
without  any  notice  of  an  assignment  which  has  been  duly 
notified  to  their  predecessors,  and  that  notice  is  given  to 
the  new  trustees  of  some  other  assignment.  It  is  still 
unsettled  which  of  the  assignees  is  entitled  to  priority  in 
such  a  case :  but  it  has  been  decided  that  the  new  trustees 


intereets. 


(r)  See  per  WUles,  J.  L.  R.  5 
0.  JP.atp.  694.  Per  Knight  Brace, 
Ij.  J.  Stocks  T.  Dobton,  4  D.  K.  Or. 
11, 17. 

(b)  Per  Lord  Selbome,  G.  Addmn 
v.  Cox^  8  Oh,  76,  79. 

it)  Lloyd  y.  Banks^  3  Gh.  488. 

(m)  Although  the  exception  ia 
folly  establidied  there  is  good 
authority  for  thinking  it  not  yeiy 
reasonable:   see  Lewin  681.     Its 


effect  is  that  equitable  interests  in 
land  stand  on  a  different  footing 
from  personal  rights:  see  this  relied 
on  as  the  gronnd  of  the  exception, 
Jonet  y.  Jonea^  8  Sim.  644.  iSnt  on 
the  other  hand  their  liability  to  be 
defeated  by  a  purchase  of  the  legal 
estate  for  yalue  without  notice 
shows  that  they  haye  not  the  nature 
of  real  ownersnip. 
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oannot  be  made  personally  liable  for  having  acted  on  the 
second  assignment  {x). 

The  roles  as  to  notice  apply  to  dealings  with  future  or 
contingent  as  well  as  with  present  and  liquidated  daims. 
**  An  assurance  office  might  lend  money  upon  a  policy  of 
insurance  to  a  person  who  had  insured  his  lif  e,  notwith- 
standing any  previous  assignment  by  him  of  the  poUcy  of 
which  no  notice  had  been  given  to  them  "  (y). 


2.  As  to  the  debtor's  rights  against  assignees.    The  rule  Aasignee 
laid  down  in  the  second  explanation  is  often  expressed  in  jeot  to 
the  maxim  "  The  assignee  of  an  equity  is  bound  by  all  the  ?*^^ ' 
equities  affecting  it."    This  however  includes  another  rule  meaning 
founded  on  a  distinct  principle,  which  is  that  no  transac-  ^^^ 
tion  purporting  to  give  a  beneficial  interest  apart  from 
legal  ownership  (z)  can  confer  on  the  person  who  takes  or 
is  intended  to  take  such  an  interest  any  better  right  than 
belonged  to  the  person  professing  to  give  it  him.    If  A. 
contracts  with  B.  to  give  B.  something  which  he  has 
already  contracted  to  give  to  C,  then  G.'s  claim  to  have 
the  thing  must  prevail  over  B.'s,  whether  B.  knew  of  the 
prior  contract  with  C.  or  not  (a).    And  if  B.  makes  over 
his  right  to  D.,  D.  will  have  no  better  right  than  B.  had  (b). 
And  this  applies  not  only  to  absolute  but  to  partial  inte- 
rests (such  as  equitable  charges  on  property)  to  the  extent 
to  which  they  may  affect  the  property  dealt  with.    Again, 
by  a  slightly  different  application  of  the  same  principle,  a 
creditor  of  A.  who  becomes  entitled  by  operation  of  law  to 
appropriate  any  beneficial  interest  of  A.'s  (whether  an 
equitable  interest  in  property  or  a  right  of  action)  for  the 

{x)  FhippB  Y.  Lovegrove,  16  Eq.  least  doabtful  whether  they  oaa  be 

80 ;  Bee  p.  90  as  to  the  precautions  supported. 

to  be  talken  by  an  assignee  of  an  \a^  This  is  of  oonise  consistent 

eqtiitable  interest  who  wishes  to  be  with   B.    having   his   remedy  in 

perfectly  safe.  damages.    Cp.  p.  28,  above. 

(y)  lb.  at  p.  88.  (*)  See  Pinkett  v.  Wright^  2  Ha. 

\t)  Certain  dicta  in  Sharpies  y.  120,  affd.  nom.  Murray  t.  Finkett^ 

Adams,  32   Beav.    213,    216,  and  12C1.  &F.  784;  FordY.  White,  16 

Maaifield  ▼.  BwrUm,  17  £q.  15,  19,  Beav.  120 ;    Clack  v.  Holland,  19 

go  even  farth^ ;   but  it  seems  at  Bear.  262. 
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satisf  action  of  his  debt  can  daim  nothing  more  than  such 
interest  as  A.  actually  had;  and  he  can  gain  no  priority  by 
notice  to  A.'s  trustee  or  debtor  eyen  in  oases  where  he 
might  haye  gained  it  if  A.  had  made  an  express  and 
unqualified  assignment  to  him  (c).  But  we  are  not  con- 
oemed  here  with  the  deyelopment  of  these  doctrines,  and 
we  return  to  the  other  sense  of  the  general  maxim.  In 
that  sense  it  is  used  in  such  judicial  expressions  as  the 
following : 

"  If  there  is  one  role  more  perfectly  established  in  a  ooort  of  equity 
than  another,  it  is  this,  that  whoever  takes  an  assignment  of  a  chose  in 
action  takes  it  subject  to  all  the  equities  of  the  person  who  made  the 
assignment"  (d). 

*'  It  is  a  rule  and  principle  of  this  Court,  and  of  eyery  Court,  I  bdiere, 
that  where  there  is  a  chose  in  action,  whether  it  is  a  debt,  or  an  obliga* 
tion,  or  a  trust  fund,  and  it  is  assigned,  the  person  who  holds  the  debt 
or  obligation,  or  has  undertaken  to  hold  the  trust  fund,  has  as  against 
the  assignee  exactly  the  same  equities  that  he  would  have  as  against  the 
assignor"  (e). 

This  is  in  fact  the  same  principle  which  is  applied  by 
courts  of  common  law  as  well  as  of  equity  for  the  pro- 
tection of  persons  who  contract  with  agents  not  known  to 
them  at  the  time  to  be  agents  (/).  What  is  meant  by 
this  special  use  of  the  term  *^  equities  "  will  be  best  shown 
Dlusfcra-  by  illustration.  A  debt  is  due  from  B.  to  A.,  but  there  is 
also  a  debt  due  from  A.  to  B.  which  B.  might  set  off  in  an 
action  by  A.  In  this  state  of  things  A.  assigns  the  first 
debt  to  C.  without  telling  him  of  the  set-off.  B.  is  entitled 
to  the  set-off  as  against  0.  (g).  Again,  B.  has  contracted 
to  pay  a  sum  of  money  to  A.  but  the  contract  is  yoidable 
on  the  ground  of  fraud  or  misrepresentation.    A.  assigns 

{e)  Fiekerinff  v.  Iljraeombe  By,  (/)  See  p.  101,  above. 

Co.  L.  B.  3  iC  P.  236,  overruling  [g)  Cavendish  v.  GeavM,  24  Beav. 

virtually  JFtau  v.  Tbrter,  3  E.  &  B.  163, 173,  where  the  doctrine  is  fully 

743,  23  Li,  J.  Q.  B.  346,  see  Crow  v.  expounded :  the  rules  laid  down  by 

Jtobinson,  L.  R.  3  C.  P.  264 ;  judg-  Lord  BomiUy,  M.  B.  are  given  at 

ment  of  Erie,  J.  (diss.)  in  Wattt  v.  length  in  Lewin  'on  Tr.  677.    Aa 

Fort&r.  to  set-off  aooming  after  notice  of 

{d )  Lord  St.  Leonards,  ManglesY.  assignment,  Stephen*  v.  Venablee,  30 

Dizon,  3  H.  L.  C.  702,  731.  Beav.  626,  Waieon  v.  Mid  WaUe  £y. 

(c)  James,  L.  J.  (sitting  as  V. -C.)  Co.,  L.  B.  2  C.  P.  693. 
Fhippt  V.  Lovegrove^  16  Eq.  80, 88. 
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the  oontraot  to  0.,  who  does  not  know  the  oircmnstances 
that  render  it  voidable.  B.  may  avoid  the  oontraot  as 
against  G.  (A).  Again,  in  a  somewhat  less  simple  ease, 
there  is  a  liquidated  debt  from  B.  to  A.  and  a  current 
aooount  between  them  on  which  the  balance  is  against  A. 
A.  Assigns  the  debt  to  G.  who  knows  nothing  of  the 
aooount.  B.  may  set  off  as  against  G.  the  balance  which 
is  due  on  the  current  account  when  he  receives  notice  of 
the  assignment,  but  not  any  balance  which  becomes  due 
afterwards  (t). 

But  it  is  open  to  the  contracting  parties  to  exclude  the  The  rale 
operation  of  this  rule  if  they  think  fit  by  making  it  a  term  ^nded 
of  the  original  contract  that  the  debtor  shall  not  set  up  ^  agree- 
against  an  assignee  of  the  contract  any  counter  claim  original 
which  he  may  have  against  the  original  creditor.     This  is  P^^*^"*^' 
established  by  the  dedsion  of  the  Gourt  of  Appeal  in  partiee. 
Ghanceiy  in  Ex  parte  Asiatic  Banking   Corporation^  the  Banking 
facts  of  which  have  already  been  stated  for  another*aspeot  Oorpora- 

jj    -  ,  .  taon'Bcaae. 

of  the  case  (A:). 

Two  alternative  groimds  were  given  for  the  decision  in 
favour  of  the  claim  of  the  Asiatic  Banking  Gorporation 
under  the  letter  of  credit.  One,  which  we  have  already 
noticed,  was  that  the  letter  was  a  general  proposal,  and 
that  there  was  a  complete  contract  with  any  one  who 
accepted  it  by  advancing  money  on  the  faith  of  it.  The 
other  was  that,  assuming  the  original  contract  to  be  only 
with  Dickson,  Tatham,  &  Go.  to  whom  the  letter  was 
given,  yet  the  takers  of  biOs  negotiated  under  the  letter 
were  assignees  of  the  contract,  and  it  appeared  to  have 
been  the  intention  of  the  original  parties  that  the  equities 
which  might  be  available  for  the  bank  against  Dickson, 
Tatham,  &  Go.  should  not  be  available  against  assignees. 
Lord  Gaims,  then  Lord  Justice,  thus  stated  the  law : — 

*'  Gtoerally  speaking  a  chose  in  action  assignable  only  in  equity  mnst 
be  assigned  subject  to  the  equities  existing  between  the  original  parties 

(h)  Graham  t.  Johnson,  8  Eq.  36.        163. 

(t)  Cavendish  t.  Geaves^  24  Bear.  (k)  2  Gh.  801 ;  p.  20,  tupra. 
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to  the  oontnot ;  bnt  thU  ib  a  role  whioh  must  yield  when  it  sppeazB  fram 
the  natoze  or  tenna  of  the  contract  that  it  miut  hare  been  intended  to  be 
aasignable  free  from  and  unaffected  by  snoh  equities.*' 

Where  assignees  of  a  ohose  in  action  are  enabled  by 
statute  to  sue  at  law,  similar  consequences  may  be  pro- 
duced by  way  of  estoppel  (/) ;  which  really  comes  to  the 
same  thing,  the  doctrine  of  estoppel  being  a  more  technical 
and  definite  expression  of  the  same  principle. 


Sabee- 
qnent 
deciaions 
form  of 
inatm* 
menty 
how  far 
material. 


The  principle  thus  laid  down  has  been  followed  out  in 
seyeral  later  decisions  on  the  effect  of  transferable  deben- 
tures issued  by  companies.  The  question  whether  the 
holder  of  such  a  debenture  takes  it  free  from  equities  is  to 
be  determined  by  the  original  intention  of  the  parties. 

The  form  of  the  instrument  is  of  course  material,  but 
the  general  tenor  is  to  be  looked  to  rather  than  the  words 
denoting  to  whom  payment  will  be  made ;  these  cannot 
be  relied  on  as  a  sole  or  conclusive  test.  Making  a  de- 
benture payable  to  the  holder  or  bearer  does  not  necessarily 
mean  more  than  that  the  issuing  company  will  not  require 
the  holder  who  presents  the  instrument  for  payment  to 
prove  his  title,  especially  if  the  object  of  the  debenture  is 
on  the  face  of  it  to  secure  a  specific  debt  (m).  But  an 
antecedent  agreement  to  give  debentures  in  such  a  form  is 
evidence  that  they  were  meant  to  be  assignable  free  from 
equities  (n) ;  and  debentures  payable  to  bearer  without 
naming  any  one  as  payee  in  the  first  instance  are  prima 
facie  so  assignable  (o) ;  so  again  if  the  docimient  resembles 
a  negotiable  instrument  rather  than  a  common  money 
bond  or  debenture  in  its  general  form  (p). 

Even  when  there  is  nothing  on  the  face  of  the  instru- 
ment to  show  the  special  intention  of  the  parties,  the 


(Q  Webb  y.  Jleme  Bay  Commit' 
aionert,  L.  B.  6  Q.  B.  642. 

(m)  Financial  Corporation^ 9  daim, 
3  Uh.  366,  360. 

(»)  Ex  parte  New  Zealand  Banking 
Corporation^  3  Ch.  154. 

(o)  Ex  parte  Colbome  ^  Straw- 


bridge^  11  Eq.  478,  whioh  cannot 
now  be  taken  aa  warranting  any- 
thing beyond  the  statement  in  the 
text,  op.  Crouch  y.  Credit  Foneier^ 
L.  B.  8  Q.  B.  874,  386. 

{p)  Ex  parte  City  Bank,  3  Ch. 
758. 
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ifisiier  oannot  set  up  equities  against  the  assignee  if  the 
instrument  was  issued  for  the  purpose  of  raising  money  on 
it  (q).  The  general  ciroumstanoes  attending  the  original 
oontraot — e.g.  the  issue  of  a  number  of  debentures  to  a 
oreditor  instead  of  giving  a  single  bond  or  oovenant  for 
the  whole  amount  due— may  likewise  be  important. 
Moreover,  apart  from  any  oontraot  with  the  original 
creditor,  the  issuing  company  may  be  estopped  from 
setting  up  equities  against  assignees  by  subsequent  re< 
cognition  of  their  title  (r). 

The  rule  extends  to  an  order  for  the  delivery  of  goods 
as  well  as  to  debentures  or  other  documents  of  title  to  a 
debt  payable  in  money  («). 

On  principle  this  doctrine  seems  inapplicable  in  a  case  Qm.  when 
whereL  original  oonteuA  is  not  merelfsubiect  to  a  oro«,  ^'^' 
claim  but  voidable.  For  the  agreement  that  the  contract  *'^?? 
shall  be  assignable  free  from  equities  is  itself  part  of  the 
contract,  and  should  thus  have  no  greater  validity  than 
the  rest.  A  collateral  contract  for  a  distinct  consideration 
might  be  another  matter :  but  the  notion  of  making  it  a 
term  of  the  contract  itself  that  one  shall  not  exercise  any 
right  of  rescinding  it  that  may  afterwards  be  discovered 
seems  to  involve  the  same  kind  of  fallacy  as  the  sovereign 
power  in  a  state  assuming  to  make  its  own  acts  irrevocable. 
Nor  does  it  make  any  difference,  so  long  as  we  adhere 
to  the  general  roles  of  contract,  that  the  stipulation  is 
in  favour,  not  of  the  original  creditor,  but  only  of  his 
assignees  (i).  However,  the  point  has  not  been  distinctly 
raised  in  any  of  the  decided  cases.    In  Graham  v.  John' 


(g)  Dixon  y.  Swantea  Vak  By. 
Co,  L.  B.  4  Q.  B.  44.  Oraham  ▼. 
Johmon^  8  £q.  86,  seeoDOS  not  oon- 
flisteiit  with  tiiifl. 

(r)  Higga  v.  Northern  Auam  Tea 
Co.  L.  B.  4  Ex.  387;  Ex  parte 
Universal  Lift  Ateuranee  Cb.  10  Eq. 
458  (on  same  facte) ;  Ex  parte 
Chorhff,  11  Eq.  157;  cp.  Re  Bahia 
f  San  Franeieeo  By.  Co.  L.  B.  3 
Q.  B.  584.    Qu.  can  Aiheneeum  Life 


Aeturanee  8oe.  t.  JPlooley,  8  De  Q.  ft 
J.  294,  be  reoondled  with  thew 
oases P  It  seema  not:  Brunton^e 
claim,  19  Eq.  302,  312. 

(»)  Merchant  Banking  Co.  of  Lon^ 
don  T.  Bhcmix  Bessemer  JStek  Co.  6 
Ch.  D.  206. 

(t)  In  principle  it  ia  the  same  as 
the  case  put  in  the  Digest  (50.  17, 
de  zeg.  inris,  23}  "non  yalere  si 
conveneiit,  ne  dolus  praestetnr.'^" 


fi 
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whatoan 
be  done  by 
agreement 
of  parties: 
contiaot 
oannot  be 
made  ne- 
ffotiablo: 
Groaohf^, 
Gr^t 
Fonoier. 


son  {u)y  where  the  oontraot  waa  oiiginallj  yoidable  (if  not 
altogether  yoid :  the  plaintiff  had  executed  a  bond  under 
the  impression  that  he  was  aooepting  or  indorsing  a  bill  of 
exchange)  (x)^  an  assignee  of  the  bond  as  well  as  the 
obligee  was  restrained  from  enforcing  the  bond :  but  the 
decision  was  rested  on  the  somewhat  unsatisfactory  ground 
that,  although  the  instrument  was  given  for  the  purpose 
of  money  being  raised  upon  it,  there  was  no  intention  ex- 
pressed on  the  face  of  it  that  it  should  be  assignable  free 
from  equities. 

However,  if  the  contract  were  not  enforceable  as  be- 
tween the  original  parties  only  by  reason  of  their  being  in 
pari  delictOy  as  not  having  complied  with  statutory  require- 
ments or  the  like,  an  assignee  for  value  without  notice  of 
the  original  defect  will,  at  all  events,  have  a  good  title  by 
estoppel  (y). 

The  transferable  debentures,  the  effect  of  which  came  in 
question  in  the  cases  we  have  just  reviewed,  were  no  doubt 
intended  to  be  equivalent  to  negotiable  instruments,  and 
there  have  been  dicta  in  the  Court  of  Chancery  favouring 
the  view  that  they  were  such  in  fact  (s).  But  a  later 
decision  of  the  Court  of  Queen's  Bench  (1873)  shows  that 
this  intention  cannot  be  fully  carried  out.  The  debtor 
may  contract  in  such  a  way  as  to  alter  or  abandon  his 
own  rights  as  against  assignees  of  the  contract;  but  he 
cannot  alter  or  abandon  the  rights  of  subsequent  as- 
signees, and  therefore  cannot  enable  an  intermediate 
transferor  having  no  title  to  give  a  good  title  to  his 
transferee  (a). 

This  marks  the  extreme  Umit  of  the  extension  which  can 
be  given  to  the  power  of  transferring  rights  under  a  con- 
tract consistently  with  the  general  rules  of  law. 


[u]  8  Eq.  86. 

{z)  The  evidenoe  was  oonfliotdng, 
bat  the  Conrt  took  this  view  of  the 
facts :  see  at  p.  43. 

(y)  See  Webb  y.  Seme  Bay  Com' 


miaewMTtf  L.  B.  6  Q.  B.  642. 

(z)  See  especially  Ex  parte  City 
Bank,  3  Oh.  768. 

(a)  Crouch  v.  Credit  FoneUr  of 
England,  L.  B.  8  Q.  B.  374. 
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We  are  now  in  a  position  to  see  the  nature  of  the  diffi-  Negotl- 
oulties  which  make  the  mere  assignment  of  a  contract  rtnux^ta. 
inadequate  for  the  requirements  of  commeroCy  and  to  meet  Difficnil- 
whioh  negotiable  instruments  have  been  introduced.  assignee  of 

The  assignee  of  a  contract  is  under  two  inconveniences  (J) .  ^^^ 
The  first  is  that  he  may  be  met  with  any  defence  which 
would  have  been  good  against  his  assignor.    This,  we  have 
seen,  may  to  a  considerable  extent  if  not  altogether  be 
obyiated  by  the  agreement  of  the  original contractingparties. 

The'  second  is  that  he  must  prove  his  own  title  and 
that  of  the  intermediate  assignees,  if  any ;  and  for  this 
purpose  he  must  inquire  into  the  title  of  his  immediate 
assignor.  This  can  be  in  part,  but  only  in  part,  provided 
against  by  agreement  of  the  parties.  It  is  quite  com- 
petent for  them  to  stipulate  that  as  between  themselves 
payment  to  the  holder  of  a  particular  document  shall  be  a 
good  discharge ;  but  such  a  stipulation  will  neither  affect 
the  rights  of  intermediate  assignees  nor  enable  the  holder 
to  compel  payment  without  proving  his  title.  Parties 
cannot  set  up  a  market  overt  for  contractual  rights. 

The  complete  solution  of  the  problem,  for  which  the  Remed^r 
ordinary  law  of  contract  is  inadequate,  is  attained  by  the  r^^^i 
law  merchant  {c)  in  the  following  manner : —  lawmer- 

(i.)  The  absolute  benefit  of  the  contract  is  attached  to 
the  ownership  of  the  document  which  according  to  ordinary 
rules  would  be  only  evidence  of  the  contract. 

(ii.)  The  proof  of  ownership  is  then  facilitated  by  pre- 
scribing a  mode  of  transfer  which  makes  the  instrument 
itself  an  authentic  record  of  the  successive  transfers :  this 
is  the  case  with  instruments  transferable  by  indorsement. 

(iii.)  Finally  this  proof  is  dispensed  with  by  presuming 
the  bona  fide  possessor  of  the  instrument  to  be  the  true 
owner :  this  is  the  case  with  instruments  transferable  by 
delivery,  which  are  negotiable  in  the  fullest  sense  of  the 
word. 

{h\  Gp.  SaTiffny,  Obi.  {  62.  by  statute:  3  ft  4  Aimec.  8  (in  Ber. 

\e)  IdLtended  to  promissory  notes      8tat.)8S.  1 — 3. 
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The  Tesolt  is  thai  the  oontraot  is  oompletely  embodied  (d) 
tor  all  practical  puiposea  in  the  instnunent  which  is  the 
symbol  of  the  contract ;  and  both  the  light  under  the  con- 
tract and  the  property  in  the  instnunent  are  treated  in  a 
manner  quite  at  variance  with  the  general  piindples  of 
contract  and  ownership.  We  give  references  to  a  few 
passages  where  specimens  will  be  found  of  the  positiye 
terms  in  which  the  privileges  of  bona  fide  holders  of  nego- 
tiable instruments  have  been  repeatedly  asserted  by  the 
highest  judicial  authority  («). 

The  narrower  doctrine  which  for  a  time  prevailed,  re- 
quiring a  certain  measure  of  caution  on  the  part  of  the 
holder,  is  now  completely  exploded.  Nothing  short  of 
actual  knowledge  of  the  facts  affecting  his  transferor's  title 
will  defeat  the  holder's  right  (/). 

Moreover,  there  is  no  discrepance  between  common  law 
and  equity  in  this  matter.  Equity  has  interfered  in  cer- 
tain cases  of  forgery  and  fraud  to  restrain  negotiation ;  but 
at  law  no  title  to  sue  on  the  instrument  can  be  made 
through  a  forgexy  {g) ;  and  '*  the  cases  of  fraud  where  a 
bill  has  been  ordered  to  be  given  up  are  confined  to  those 
where  the  possession,  but  for  the  fraud,  would  be  that  of 
the  plaintiff  in  equity "  (A).  The  rights  of  bona  fide 
holders  for  value  are  as  fully  protected  in  equity  as  at 
common  law,  and  against  such  a  holder  equity  will  not 
interfere  (f ). 


(rf)  **  Verkorpenmg  dor  Obliga- 
tion,*' SayignY. 

(f)  See  per  Byles,  J.  Swan  v.  N, 
B,  AtutrakuioH  Co,  in  Ex.  Ch.  2  H. 
&  0.  184,  31  L.  J.  Ex.  425;  per 
Lord  CampbeU,  Brandao  v.  Sameti, 
12  CI.  &  F.  106 ;  opinion  of  Su- 
preme Court,  U.S.  deUvered  by 
Story,  J.  Swift  ▼.  Tyaon^  16  Peters 
1,15.  The  following  references  as 
to  the  nature  of  the  contracts 
Tindertaken  by  the  parties  to  a  bill 
of  exchange  may  be  found  useful. 
Acceptor  and  drawer:  JoneM  ▼. 
BrtjodhwU  9  C.  B.  173>  181 ;  L$hel 


T.  Twfher,  L.  R.  3  Q.  B.  77,  84. 
Indorser :  ib,  83,  Dmton  y.  JPfUn^ 
L.  R.  6  Q.  B.  475,  477. 

(/)  Goodman  v.  Harvey^  4  A.  &  £• 
%1%  Raphael  t.  Bank  ofMngland^  17 
0.  B.  161,  176,  26  L.  J.  O.  P.  33. 

(^)  The  bona  Jide  holder  of  an 
instrument  with  a  forged  indorse- 
ment maybe  exposed  to  considerable 
hardship.  See  BobbHt  t.  PinkeU^  1 
Ex.  D.  368. 

(A)  Jones  t.  Lane,  3  Y.  &  0.  Ex. 
tn£q.  281,  293. 

(i)  TkiedMmm  y.  €Md9okmiii^  1 
D.  F.  J.  4. 
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Credit 
Fonder. 


The  most  frequent  examples  of  negotiable  instruments  Qnalities 
are  bills  of  exchange  (of  which  cheques  are  a  species)  {k)  tiable  in- 
and  promissory  notes.   Their  exceptional  qualities  are  con-  ^^^^ 
oisely  stated  in  the  case  of  Crouch  v.  CrMit  Fonder  (jf  ruleam 
England  (I)  which  has  been  abeady  referred  to : —  ^    ^' 

«  Bills  of  exohange  and  promissory  notes,  whetlier  payable  to  order  or 
to  bearer,  are  by  the  law  merchant  negotiable  in  both  senses  of  the  word. 
The  person  who,  by  a  genuine  indorBement,  or,  where  it  is  payable  to 
bearer,  by  a  delivery,  becomes  holder,  may  sne  in  his  own  name  on  the 
oontract,  and  if  he  is  a  honajide  holder  for  value  he  has  a  good  title  not- 
withstanding any  defect  of  title  in  the  party  (whether  indorser  or 
deliverer)  from  whom  he  took  it." 

We  may  here  notice  the  positions  contained  in  the 
judgment  of  the  Court,  which  show  the  limits  beyond 
which  the  special  law  of  English  negotiable  instruments 
cannot  be  extended.         ' 

1.  It  is  extremely  doubtful  whether  the  seal  of  a  cor- 
poration can  be  treated  as  equivalent  to  signature  for  the 
purpose  of  making  an  instrument  under  it  negotiable  at 
common  law  {m). 

2.  A  bond  containing  a  contract  not  merely  to  pay  the 
principal  but  to  cause  the  bonds  to  be  drawn  for  payment 
in  a  specified  manner  cannot  be  negotiable,  since  it  violates 
the  general  rule  that  the  contract  to  pay  must  be  uncon- 
ditional. (It  must  also  be  a  contract  to  pay  money  or  to 
deliver  another  negotiable  security  representing  money  (n) : 
therefore  a  promise  in  writing  to  deliver  1000  tons  of  iron 


(k)  Bills  of  Exchange  Act  1882 
(45  k  46  Vict.  o.  61,  s.  73).  And 
they  are  equally  negotiable:  McLean 
V.  Clydesdale  Banking  Co.  9  App. 
Ga.  95. 

(0  L.  B.  8  Q.  B.  374. 

(m)  Bat  if  a  corporation  is  ex- 
pressly enabled  by  statute  to  issue 
promissory  notes  under  seal  they 
may  be  sued  on  as  ordinary  pro- 
missory notes:  Slark  y,  HighaaU 
Archway  Co.  6  Taunt.  792,  and  in 
any  case  the  addition  of  the  seal 
will  not  prevent  an  instrument  from 
being  a  good  bill  or  note  if  it  is 
also  signed  by  an  agent  or  agents 


for  the  company  so  that  it  would 
be  good  witnout  the  seal,  which 
may  perhaps  be  regarded  as  an 
ear.m£rk  or  memora^dummadeby 
the  company  or  its  agents  for  their 
own  convenience:  see  Halford  v. 
Cameron^e  Coalbrook,  ^e,,  Co.,  16  Q. 
B.  442,  20  L.  J.  Q.  B.  160,  Aggar. 
Nicholson,  1  H.  &  N.  165,  25  L.  J. 
Ex.  348,  Balfour  v.  Bmest,  4  C.  B. 
N.  S.  601,  28  L.  J.  0.  P.  170, 
Dution  V.  Marsh,  L.  R.  6  Q.  B.  361. 
(m)  Goodwin  v.  Eobarts,  Ex.  Gh., 
L.  B.  10  Ex.  337,  in  H.  L.  1  App. 
Ca.  476. 
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to  the  bearer  is  not  negotiable  and  gives  no  right  of  action 
to  the  possessor)  (o). 

3.  Mere  private  agreement  or  particular  custom  cannot 
be  admitted  as  part  of  the  law  merchant  so  as  to  introduce 
new  kinds  of  negotiable  instruments.  But  the  fact  that  a 
universal  mercantile  usage  is  modem  is  no  reason  against 
its  being  judicially  recognized  as  part  of  the  law  merchant. 
The  notion  that  general  usage  is  insufficient  merely  be- 
cause it  is  not  ancient  is  founded  on  the  erroneous  assump- 
tion that  the  law  merchant  is  to  be  treated  as  fixed  and 
invariable  {p). 

The  bonds  of  foreign  governments  issued  abroad  and 
treated  in  the  English  market  as  negotiable  instruments 
are  recognized  as  such  by  law  {q)»  So  is  the  provisional 
scrip  issued  in  England  by  the  agent  of  a  foreign  govern- 
ment as  preparatory  to  giving  definitive  bonds  (r).  Such 
bonds  or  scrip,  and  other  foreign  instruments  negotiable 
by  the  law  of  the  country  where  they  are  made,  may  be 
recognized  as  negotiable  by  our  Courts  though  they  do 
not  satisfy  all  the  conditions  of  an  English  negotiable 
instrument  (a). 
Negoti-  From  what  was  said  in  Ooodwin  v.  RobarU  {t)  in  the 
estoppel.^  House  of  Lords  it  seems  that  where  the  holder  of  an 
instrument  purporting  on  the  face  of  it  to  be  negotiable^ 
and  in  fact  usually  dealt  with  as  such,  intrusts  it  to  a 
broker  or  agent  who  deals  with  it  in  the  market  where 
such  usage  prevails,  he  is  estopped  from  denying  its  nego- 
tiable  quaUty  aB  against  any  one  who  in  good  faith  and  for 
value  takes  it  from  the  broker  or  agent. 


(o)  Dixon  y.  Bwill,  3  Maoq.  1, 
and  see  Byles  on  Bills,  Ch.  7.  Such 
a  contract  may  however  be  made 
assignable  free  from  equities:  Mer- 
chant  Banking  Co.  of  London  v. 
Fhamix  Bessemer  Steel  Co.  5  Ch.  D. 
206. 

{p)  Goodwin  v.  jRoharis^  supra, 
OYerroling  Crouch  v.  Credit  Fonder 
on  this  point ;  Rumball  ▼.  Metropo- 
litan Bank,  2  Q.  B.  D.  194. 


is)  Qorgier  y.  MieviUe,  3  B.  &  C. 
45. 

(r)  Goodwin  y.  Bobarts,  L.  R.  10 
Ex.  76,  affd.  in  Ex.  Ch.  ib.  337,  in 
H.  L.  1  App.  Ga.  476. 

(«)  See  Crouch  y.  Credit  Fonder, 
L.  B.  8  Q.  B.  at  pp.  3S4-6 ;  Good- 
win y.  Bobarts,  1  App.  Ga.  at  pp. 
494-6. 

(0  1  App.  Ga.  486,  489, 493,  497. 
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It  is  also  to  be  observed  that  an  instrument  which  has  How  in- 

BtnimeDts 
may  cease 


been  negotiable  may  oease  to  be  so  in  various  ways, 
namely—  to  ^  "w* 

Payment  by  the  person  ultimately  liable  (u).  so        • 

Bestrictive  indorsement  {x). 

Crossing  with  the  words  "  not  negotiable  "  (Bills  of  Ex- 
change Act,  1882,  45  &  46  Vict.  c.  61,  s.  77).  A  person 
taking  a  cheque  so  crossed  has  not  and  cannot  give  a 
better  title  than  the  person  from  whom  he  took  it :  s.  81. 

To  a  certain  extent,  in  the  case  of  bills  payable  to  order, 
indorsement  when  overdue,  which  makes  the  indorsee's 
rights  subject  to  what  are  called  equities  attaching  to  the 
bill  itself,  e.  g.  an  agreement  between  the  original  parties 
to  the  bill  that  in  certain  events  the  acceptor  shall  not  be 
held  liable,  but  not  to  collateral  equities  such  as  set- 
off (y). 

We  have  purposely  left  to  the  last  the  consideration  of  Transfer 
certain  important  classes  of  contracts  which  may  be  roughly  ^^i^' 
described  as  involving  the  transfer  of  duties  as  well  as  of  y^^ 

■   1  J         rm  •    1  •     J 1  duties  as 

rights.    This  happens  m  the  cases  weU  as 

(A)  Of  transferable  shares  in  partnerships  and  com-  ^^ 

panics.  fened. 

(B)  Of  obligations  (s)  attached  to  ownership  or  interests 
in  property. 

A.  The  contract  of  partnership  generally  involves  per-  (A.)  Part- 
sonal  confidence,  and  is  therefore  of  a* strictly  personal  shu^shi 
character.    But, "  if  partners  choose  to  agree  that  any  of  ordinary 
them  shall  be  at  liberty  to  introduce  any  other  person  into  S?i^^ 
the  partnership,  there  is  no  reason  why  they  should  not :  ^"^fo'- 
nor  why,  having  so  agreed,  they  should  not  be  bound  by  oompaales 

may  be 

(«)  Zazarut  y.  Omoief  3  Q.  B.  464.  359,  where  the  authorities  are  dis- 

As  to  the  possibility  of  suing  on  a  cussed. 

bill  after  it  has  been  paid  by  some  (z)  We  use  the  word  here  in  its 

other  person,  see  Cook  v.  ZisUry  13  wide  sense  so  as  to  denote    the 

G.  B.  N.  S.  594,  32  L.  J.  0.  P.  121.  benefit  or  burden  of  a  contract,  or 

1  Sm.  L.  G.  479.  both,  according  to  the  nature  of  the 

See  Sx  parte  Swan^  6  Eq.  344,  «ase. 


g! 
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made 
transfer" 
able  at 
oomnioii 
law. 


But  no 

nncertain 

oontraot 

and  no 

real 

anomaly 

in  this. 


the  agreement "  (a).  At  common  law  tlie  nnmber  of 
persons  engaged  in  a  oontraot  of  partnership  does  not  make 
any  diff erenoe  in  the  nature  or  validity  of  the  oontraot ; 
henoe  it  follows  that  if  in  a  partnership  of  two  or  three 
the  share  of  a  partner  may  be  transferred  on  terms  agreed 
on  by  the  original  partners,  there  is  nothing  at  oommon 
law  to  prevent  the  same  arrangement  from  being  made  in 
the  case  of  a  larger  partnership,  however  numerous  the 
members  may  be ;  in  otiier  words,  uninoorporated  oompanies 
with  transferable  shares  are  not  imlawful  at  oommon  law. 
This  is  worked  out  by  Lord  Justioe  lindley  in  another 
part  of  his  book,  where  he  shows  by  an  ingenious  and  oon- 
vincing  analysis  that  such  a  conclusion  is  demanded  by 
principle,  and  by  an  examination  of  decided  oases  that  it 
is  consistent  with  authority  {b).  ^^  Those  who  form  such 
partnerships,  [t.  e.  partnerships  whether  small  or  large  in 
which  shares  are  transferable]  and  those  who  join  them 
after  they  are  formed,  assent  to  become  partners  with  any 
one  who  is  willing  to  comply  with  certain  conditions  "  (c). 
At  first  sight  tins  may  seem  to  involve  the  anomaly  of 
a  floating  contract  between  all  the  members  of  the  partner- 
ship for  the  time  being,  who  by  the  nature  of  the  case  are 
unascertained  persons  when  we  look  to  any  future  timid  (d). 
But  there  is  no  need  to  assume  any  special  exception  from 
the  ordinary  rules  of  contract.  It  was  pointed  out  by 
Lord  Westbury  that  the  transfer  of  a  share  in  a  partner- 
ship at  common  law  is  strictly  not  the  transfer  of  the  out- 
going partner's  contract  to  the  incoming  partner,  but  the 
formation  of  a  new  contract.  ^^  By  the  ordinary  law  of 
partnership  as  it  existed  previously  to"  the  Companies 
Acts  ^*  a  partner  oould  not  transfer  to  another  person  his 
share  in  the  partnership.  Even  if  he  attempted  to  do  so 
with  the  consent  of  the  other  partners^  it  would  not  be  a 


(a)  Lindley,  1.  699. 
\b)  Jb.  1.  191-196. 
(e)  li.  I.  699. 

{d)  Gp.  per  Abbott,  G.    J.    in 
Joaepht  Y.  Febnr^  3  B.  &  0. 639, 643. 


This  line  of  objection,  however,  does 
not  appear  to  have  been  difltinotly 
taken  in  any  of  the  cases  where  the 
legality  of  joint-stook  companies 
was  discoflsed. 
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transfer  of  his  share,  it  would  in  effect  be  the  creation  of  a 
new  partnership"  (e).  This  therefore  is  to  be  added  to 
the  cases  in  which  we  have  already  found  apparent 
anomalies  to  yanish  on  closer  examination. 

Notwithstanding  the  theoretical  legality  of  unincor-  TnMoal 
porated  companies,  there  does  not  appear  to  be  any  very  ^f  j^f^ 
satisfactory  way  of  enforcing  either  the  claims  of  the  com-  ©orporated 
pany  against  an  individual  member  (/),  or  those  of  an  woidd  re- 
individual  member  against  the  company  (jr).    But  the  ^^'f^^ 
power  of  forming  such  companies  is  so  much  cut  short  by  oompui- 
the  Companies  Act  1862,  which  renders  (with  a  few  ex-  JiS^^i 
ceptions)  unincoiporated  and  unprivileged  (A)  partnerships  Companies 
of  more  than  twenty  {i)  persons  positively  illegal,  that 
questions  of  this  kind  are  not  likely  to  have  much  practical 
importance  in  future.    In  like  manner  the  transfer  of 
shares  in  companies  as  well  as  their  original  formation  is 
almost  entirely  governed  by  modem  statutes. 

B.  Obligations  ex  contractu  attached  to  ownership  or  Obliga- 
interests  in  property  are  of  several  kinds.    With  regard  to  auaohedto 
those  attached  to  estates  and  interests  in  land,  which  alone  property, 
offer   any  great  matter  for  observation,  the  discussion 
of  them  in  detail  is  usually  and  conveniently  treated  as 
belonging  to  the  law  of  real  property.    We  shall  have  to 
dwell  on  them  however  so  far  as  to  point  out  the  existence 
of  a  real  conflict  between  common  law  and  equity  as  to  the 
right  way  of  deaHng  with  burdens  imposed  on  the  use  of 
land  by  contract. 

A  general  statement  in  a  summary  form  will  serve  both 
to  shorten  our  subsequent  remarks  and  to  make  them 
better  imderstood. 


(0)  JFehb  T.  Whiffin.li,  B.  6  H.  L. 
711,  727. 

(/)  We  haTe  seen  (tupra,  p.  204) 
that  they  cannot  empower  an  officer 
to  sae  on  behalf  of  the  association. 

(jf)  See  Lyon  y.  Haynes,  6  H.  & 
Gr.  504 ;  bnt  x)erhapB  since  the 
Judicature  Acta  a  paztner  can  sae 


or  be  sued  by  the  partnership  in  the 
firm-name,  Lindley  1.  212, 469,  and 
2.  877. 

{hS  f .  $.  snoh  as  bnt  for  the  Act 
would  haye  been  mere  partnerships 
at  common  law. 

(f)  Ten  in  the  case  of  banking : 
Companies  Act  1862,  s.  4. 
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Granflvu 
▼iew 


Obligations  attached  to  ownbbshif  and  imterbsts 

IN  fbopbbtt. 

I.  Goods. 

A  oo&tnct  cauDot  be  anneKed  to  gooda  so  aa  to  follow  the  propertj  in 
the  goods  either  at  common  law  (k)  or  in  equity  (Q. 

By  statute  18  &  19  Vict.  o.  Ill  the  indorsement  of  a  hill  of  lading 
operatea  as  a  legal  transfer  of  the  contract,  if  and  whenerer  hj  the  law 
merchant  it  operatea  aa  a  transfer  of  the  property  in  the  goods. 

n.  Land(ffi). 

«.  Relations  between  landlord  and  tenant  on  a  demise. 

burden  : 


of  lessee's  oorenants 


of  lessor's  oorenants 

£en0jU: 
of  lessee's  ooyenants 


As  to  an  existing  thing  parcel 
of  the  demise,  assignees  are  bound 
whether  named  or  not. 

As  to  something  to  be  newly 
made  on  the  premises,  assignees 
are  boond  only  if  named  (n). 

runs  with  the  reyersion. 
(32  Hen.  8.  c.  34.) 


nms  with  the  zeverdon. 
(32  Hen.  8.  c.  34.) 
Bat  the  statnto  applies  only  to  demises  under  seal  (o),  and  inolndes  (by 
constmction  in  Spencn't  oa.)  only  such  coyenants  as  touch  and  eonc$m  the 
thing  dem%99d{p). 

of  lessor's  coyenants  rons  with  the  tenancy. 

Note. 

(i)  The  lessee  may  safely  pay  rent  (q)  to  his  lessor  so  long  as  he  has  no 
notice  of  any  grant  oyer  of  the  reyersion :  4  &  6  Anne  o.  3  [in  Bey.  Stat: 
a/.  4  Ann.  c.  16],  which  is  in  fact  a  declaration  of  oommon  law :  see  per 
Willes,  J.,  L.  B.  6  0.  P.  694. 

nant  not  to  assign  without  licence 
"  extends  to  a  thmg  m  MM  parcel  of 
the  demise,"  so  as  to  bind  assignees 
though  not  named,  qwere  :  ib.  76. 


Uc)  3rd  resolution  in  SpeneerU  ca. 
1  Sm.  L.  C.  60  ;  Splidty,  Botclea,  10 
East  279.  <<  In  general  contracts  do 
not  by  the  law  of  England  run  with 
goods:"  Blackburn  on  Sale,  276. 

O)  De  Mattot  y.  Gibsony  4  De  Gt. 
&  J.  276,  295. 

(m)  On  this  generally  see  Dart  V . 
&  T,  2.  764  sqq. ;  did  Beport  of  B. 
P.  Commisaion,  Day.  Cony.  1.  122 
(4th  ed.) ;  and  aboye  all  the  notes 
to  Spencer* 8  ca.  in  1  Sm.  L.  C. :  and 
also  as  to  coyenants  in  leases  the 
notes  to  Thureby  y.  Flant^  1  Wms. 
Saund.  278-281,  299,  305. 

(»)  As  to  this  distinction,  see  1 
Sm.  L.  C.  74-77.  Whether  a  ooye- 


(o)  e,g.  Smith  y.  Eggington.  L.  B. 
9  C.  P.  145. 

(p)  For  the  meaning  of  this  see 
1  Sm.  L.  0.  72. 

{q)  In  tiie  case  of  the  lessee's 
coyenants  other  than  for  payment  of 
rent,  an  assignee  of  the  reyersion 
is  not  bound  to  gfiye  notice  of  the 
assignment  to  the  lessee  as  a  con- 
dition precedent  to  enforcing  his 
rights :  Scaltock  y.  MareUm,  1  G.  P. 
B.  106. 
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(ii)  The  lessee  may  still  be  sued  on  his  express  coTenants  (though 
under  the  old  practice  he  could  not  be  sued  in  debt  for  rent)  after  an 
assignment  of  the  term  (r). 

(ui)  The  doctrine  concerning  a  reversion  in  a  term  of  years  is  the 
same  as  concerning  a  freehold  reversion  («). 

(iv)  Where  the  statute  of  Henry  YIII.  does  not  apply,  the  assignee  of 
the  reversion  cannot  sue  an  original  lessee  who  has  assigned  over  all  hia 
estate,  there  being  neither  privity  of  estate  nor  privity  of  contract  (Q. 

0.  Mortgage  debts. 

The  transfer  of  a  mortgage  secuiiiy  operates  in  equity  as  a  transfer  of 
the  debt  (m).  Notice  to  the  mortgagor  is  not  needed  to  make  the  assign- 
ment valid ;  but  without  such  notice  the  assignee  is  bound  by  the  state 
of  the  accounts  between  mortgagor  and  mortgagee  {x). 

7.  Rent-charges  and  annuities  imposed  on  land  independently  of 
tenancy  or  occupation  (y). 

An  agreement  to  grant  an  annuity  charged  on  land  implies  an  agree- 
ment to  give  a  personal  covenant  for  payment  {z) ;  but  by  a  somewhat 
curious  distinction  the  burden  of  a  covenant  to  pay  a  rent-charge  does 
not  run  with  the  land  charged,  nor  does  the  benefit  of  it  run  with  the 
rent  (a). 

Z.  Other  covenants  not  between  landlord  and  tenant,  relating  to  land 
and  entered  into  with  the  owner  of  it. 

The  benefit  runs  with  the  covenantee's  estate  so  that  an  assignee  oaa 
sue  at  common  law.  The  lessee  for  years  of  the  covenantee  may  enforce 
the  covenant  as  an  assign  if  assigns  are  named  {b).  It  is  immaterial 
whether  the  covenantor  was  the  person  who  conveyed  the  land  to  the 
covenantee  or  a  stranger  (e).  The  usual  vendor's  covenants  for  title  come 
under  this  head. 


(r)  1  Sm.  L.  C.  77,  1  Wms. 
Saund.  298. 

(*)  1  Sm.  L.  0.  70. 

(t)  Alicock  V.  Moorhouse  (C.  A.},  9 
Q,  B.  D.  366. 

(u)  This  is  one  of  the  cases  in 
which  the  equitable  transfer  of  a 
debt  is  not  made  =  a  legal  transfer 
by  the  Judicature  Act,  1873.  In 
practice  an  express  assignment  of 
the  debt  is  always  added :  the  old 
power  of  attorney  however  is  now 
superfluous. 

ix)  Jones  V.  Oibbone,  9  Yes.  407, 
411 ;  Mattheica  v.  JFallwifn,  4  Yes. 
118,  126. 

(if)  Hiese  must  be  regarded  as 
arudng  from  contract  (we  do  not 
speak  of  rents  or  services  incident 
to  tenure) :  the  treatment  of  rent- 
charges  in  English  law  asreal  rights 
or  incorporeal  hereditaments  seems 

P. 


arbitrary.  For  a  real  right  is  the 
power  of  exercising  some  limited 
part  of  the  rights  of  ownership,  and 
is  quite  distmct  from  the  right  to 
receive  a  fixed  payment  without  the 
inmiediate  power  of  doing  any  act  of 
ownership  on  the  proper^  on  which 
the  payment  is  secured. 

{z)  iower  V.  Cooper,  2  Ha.  408. 

(a)  1  Wms.  Saund.  303,  1  Sm. 
L.  0.  84. 

{b)  Taite  v.  OotUng,  11  Gh.  D. 
273. 

(e)  Ca«<ra  Sugd.  Y.  &  P.  684— 6. 
But  see  1  Sm.  £.  C.  80,  Dart,  778, 
Bav.  Oonv.  1.  137.  The  oases  from 
the  Year  Books  relied  on  by  Lord 
St.  Leonards  {FakenhaoCe  ca.  H.  42 
E.  3.  3,  pi.  14,  Home' 8  OA,  M.  2  H. 
4.  6,  pi.  25)  seem  to  show  only  that 
it  was  once  thought  doubtful 
whether   the   assignee   could  sue 
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I.  The  like  ooTenants  entered  into  by  the  owner. 

The  bnrden  of  each  coTenants  appears  on  the  whole  not  to  nm  with  the 
land  in  any  case  at  common  lB,w{d).  But  where  a  right  or  easement 
affecting  land — such  as  a  right  to  get  minerals  free  from  the  ordinary 
duty  of  not  letting  down  the  surface — ^is  g^ranted  subject  to  the  duty  of 
paying  compensation  for  damage  done  to  the  land  by  the  exercise  of  the 
right,  there  the  duty  of  paying  compensation  runs  at  law  with  the  benefit 
of  the  grant.  Here,  however,  the  correct  yiew  seems  to  be  that  the  right 
itself  is  a  qualified  one — viz.  to  let  down  the  surface,  &c.,  paying  compen- 
sation and  not  otherwise  {e). 

The  burden  does  run  with  the  land  in  equiiy  (snbjeot  to  the  limitation 
to  be  mentioned),  i.e.  a  court  of  equity  will  enforce  the  ooTenant  against 
assignees  who  have  actual  or  constructiye  (/)  notice  of  it ;  and  when  the 
covenant  is  for  the  benefit  of  other  land  (as  in  practice  is  commonly  the 
case)  the  benefit  generally  though  not  always  runs  with  that  other  land. 

Explanation,  Let  us  call  the  land  on  the  use  of  which  a  restriction 
is  imposed  by  covenant  the  quasi-tervient  tenement,  and  the  land  for 
whose  benefit  it  is  imposed  the  quati'dominant  tenement.  Now  restric- 
tive covenants  may  be  entered  into 

(1)  By  a  vendor  as  to  the  use  of  other  land  retained  or  simultaneously 
Bold,  for  the  benefit  of  the  land  sold  by  him : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement  and  the 
benefit  also  runs  with  the  quasi-dominant  tenement.  . 

(2)  By  a  purchaser  as  to  the  use  of  the  land  purchased  by  him,  for  the 
benefit  of  other  land  retained  or  simultaneously  sold  by  the  vendor : 

In  this  case  the  burden  runs  with  the  quasi-servient  tenement,  and 
the  benefit  ma}f  run  with  the  quasi-dominant  tenement  when  such 
is  the  intention  of  the  parties,  and  especially  when  a  portion  of  land  is 
divided  into  several  tenements  and  dealt  with  aooording  to  a  prescribed 
plan(^). 

All  these  rights  and  liabilities  being  purely  equitable  are  like  aU  other 
equitable  rights  and  liabilities  subject  to  the  rule  that  purchase  for  value 
without  notice  is  an  absolute  defence. 

Further,  this  doctrine  applies  only  to  restrictive,  not  to  affirmative 
covenants.  Thus  it  does  not  apply  to  a  covenant  to  repair.  *'  Only  such 
a  covenant  as  can  be  complied  with  without  expenditure  of  money  will 
be  enforced  against  the  assignee  on  the  ground  of  notice  "  (A). 


without  being  also  heir  of  the  ori- 
g^ud  covenantee.  See  also  O.  W. 
fiolmes,  jun.,  The  Common  Law, 
895,  404. 

(d)  3rd  report  of  R.  P.  Commis- 
sioners, in  1  Dav.  Conv.  Contra 
Cooke  y.  ChilcoU,  3  Ch.  D.  694. 

(e)  Aspden  v.  Seddon  (C.  A.),  1 
Ex.  D.  496,  609. 

(/)  JFiUon  V.  Sart,  1  Ch.  463 ; 


Potman  v.  Harland,  17  Ch.  D.  363. 

iy)  Keatea  v.  Lyon^  4  Ch.  218  and 
other  cases  there  considered.  Har^ 
riaon  v.  Good,  11  Eq.  338  ;  Renahr. 
CowUakaWy  9  Ch.  D.  125,  in  C.  A.  11 
Ch.  D.  866. 

(A)  Lindley,  L.  J.,  Haywood  v. 
Brunswick  Building  Society y  8  Q.  B. 
D.  403,  410 ;  L,  ^  8.  W.  JZy.  Co.  v. 
Oomm,  20  Ch.  D.  562. 
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The  only  points  which  seem  to  call  for  more  notice  here  Further 
are  the  doctrines  as  to  bills  of  lading  (I.)  and  restriotiye  STtobillB 
ooyenants  as  to  the  use  of  land  (II.  c).  <rf  lading. 

As  to  (I.)  it  is  to  be  borne  in  mind  that  bills  of  lading 
are  not  properly  negotiable  instruments,  though  thej  may 
be  called  so  "in  a  limited  sense  as  against  stoppage  in 
transitu  only"  (t).  As  far  as  the  law  merchant  goes  the 
bill  of  lading  only  represents  the  goods,  and  does  not  enable 
any  one  who  gets  it  into  his  hands  to  give  a  better  title 
than  his  own  to  a  transferee ;  '^  the  transfer  of  the  symbol 
does  not  operate  more  than  a  transfer  of  what  is  repre- 
sented" (A;).  And  the  whole  effect  of  the  statute  is  to 
attach  the  rights  and  liabilities  of  the  shipper's  contract 
not  to  the  symbol,  but  to  the  property  in  the  goods  them- 
selves (/) :  the  right  to  sue  on  the  contract  contained  in 
the  bill  of  lading  is  made  to  "  follow  the  property  in  the 
goods  therein  specified ;  that  is  to  say,  the  legal  tiUe  to  the 
goods  as  against  the  indorser  "  (m). 

As  to  (H.  e)  we  have  to  explain  the  discrepance  between  As  to  bnr- 
oonnnon  law  and  equity,  which  is  a  real  and  serious  one.  ^  - 
The  theory  of  the  common  law  is  to  the  following  effect,  ranmng 
The  normal  operation  of  a  contract,  as  we  have  already  real  con- 
had  occasion  to  say,  is  to  limit  or  cut  short  in  some  way  ^^  ^" 
the  contracting    party's   control  over  his  own    actions.  0.  L.  and 
Among  other  kinds  of  actions  the  exercise  of  rights  of  ^^fg. 
ownership  over  a  particular  portion  of  property  may  be  thus  TJ-eatment 
limited.     So  far  then  an  owner  "may  bind  himself  by  queetion 
covenant  to  allow  any  right  he  pleases  over  his  property  "  (n)  *^  ^-  ■^* 
or  to  deal  with  it  in  any  way  not  unlawful  or  against  pubUo 

(t)  PerWmeB,  J.  FueniM  t.  Monti$,  y.  Wilkina,  1 1  G.  6.  K.  S.  842,  850, 

L.  R.  3  C.  P.  at  p.  276.  81  L.  J.  C.  P.  214. 

(*)  Oumey  T.  Behrmdy  3  E.  &  B.  (m)  The  Fteedom,  L.  R.  3  P.  0. 

622,  633 ;  23  L.  J.  Q.  B.  265.  594,  599. 

(^  Fox  y.  iVo«,  6  H.  &  N.  630,  (#i)  JliWv.  Tupper,  2  H.  &  0. 121, 

636, 30  L.  J.  Ex.  259 ;  Smurihwaiie  127,  32  L.  J.  Ex.  217. 

q2 
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rrwfoys  aftzttzd  bt  coxtbact. 


poUcj'O;.    Bat  if  it  befocgiit  to  amiex  ludi  an  oUigatiffli 
to  the  fwujieitjp  itself,  this  is  primm  facie  a  considenUe 
departure  from  the  oidiiuDy  rules  of  coutracty  and  to  be 
justified  onlj  bj  clear  oonTeiuenoe.    How  then  does  the 
matter  stand  in  this  reqped?    An  oUigaticm  attached  to 
propertj  in  this  mannfr  ceases  to  he  onlf  a  burden  on  the 
freedom  of  the  contracting  party's  indiTidoal  action,  and 
becomes  practically  a  burden  on  the  freedom  of  ownerahip. 
Now  the  extent  to  whidi  the  law  regards  sodi  burdens  as 
oonvenient  is  already  defined.    Certain  well-known  kinds 
of  permanent  burdens  are  imposed  by  law,  or  may  be 
imposed  by  the  act  of  the  owner,  on  the  nse  of  land,  for  the 
permanent  benefit  of  other  land :  these,  and  these  only,  are 
recognized  as  being  necessary  for  the  ordinary  conyenienoe 
of  mankind,  and  new  kinds  cannot  be  admitted.    And  this 
principle,  it  may  be  obserred,  is  not  peculiar  to  the  law  of 
England  (p).    Easements  and  other  res!  rights  in  re  aliena 
cannot  therefore  be  extended  at  the  arbitrary  discretion  of 
private  owners :  *'  it  is  not  competent  for  an  owner  of  land 
to  render  it  subject  to  a  new  species  of  burden  at  his  fancy 
or  caprice"  {q).    Still  less,  of  course,  is  it  competent  for 
I)eople  to  create  new  kinds  of  tenure  or  to  attach  to  pro- 
perty incidents  hitherto  unknown  to  the  law.    But  if  it  is 
not  convenient  or  allowable  that  these  things  should  be 
done  directly  in  the  form  of  unheard  of  easements  or  the 
like,  neither  can  we  hold  it  convenient  or  allowable  that 
they  should  be  done  indirectly  in  the  form  of  obligations 


(o)  It  ifl  not  unlawful  for  a  land- 
owner to  let  all  his  land  lie  waste ; 
bu  la  oorenant  to  do  so  would  pro- 
bably bo  invalid. 

(p)  Cp*  Savigny,  Obi.  1.  7:  and 
for  a  Hingular  ooinddence  in  detail 
D,  8.  8.  de  Bory.  praed.  rust.  6  {  1, 
6pr.  B  Clayton  t.  Cktrbyf  6  Q.  B. 
416,  14  L.  J.  Q.  B.  364. 

(q)  Fer  Martin,  B.  Kuitall  y. 
Bracewellt  L.  R.  2  Ex.  10 ;  for  the 
0.  L.  principles  generally  see  Aek^ 
royd  y.  Smith,  10  0.  B.  164, 19  L.J. 
O.  P.  814;  Baihy  t.  SttpJum,  12 


C.  B.  N.  S.  91,  31  L.  J.  C.  P.  226. 
Bights  of  this  kind  are  to  be  care- 
fully distinguished  from  those 
created  by  grants  in  noss ;  see  per 
Willes,  J.  •*.  12  C.  B.  N.  8.  111. 
The  Courts  might  have  held  that 
new  negatiye  easements  might  be 
created,  but  not  positiye  ones,  but 
this  solution  does  not  seem  to  haye 
oyer  been  proposed :  and  the  whole 
subject  of  negatiye  easements  is 
still  obscure,  as  is  shown  by  the 
Mridely  different  opinions  held  in 
DaUm  y.  Angut,  6  App.  Ca.  740. 


COVENANTS  KUNNING  WITH  LAND.  229 

created  by  oontraot  but  annexed  to  ownership.  If  the 
burden  of  restrietiye  covenants  is  to  run  with  land,  people 
can  practically  create  new  easements  and  new  kinds  of 
tenure  to  an  indefinite  extent.  Such  appears  to  be  the 
view  of  legal  policy  on  which  the  common  law  doctrine 
rests :  we  say  of  legal  policy,  for  it  would  be  a  great  mistake 
to  treat  the  matter  as  one  of  merely  technical  distinctions. 

On  the  other  hand  the  Court  of  Chancery  treated  the  In  equity 
question  differently,  lopking  not  so  much  at  general  policy 
as  at  individual  rights.  An  owner  of  land  has  bound 
himself  by  contract  to  limit  his  use  of  that  land  in  a  par- 
ticular manner :  why  should  his  successors  in  title  not  be 
bound  also,  save  in  the  case  of  a  purchase  for  value  with- 
out notice  of  the  restriction  P  It  is  no  hardship  on  them ; 
for  those  who  buy  the  land  subject  to  the  restriction  will 
pay  so  much  the  less,  and  the  intention  of  the  parties  would 
be  frustrated  if  contracts  of  this  kind  were  considered  merely 
personal.  The  history  of  the  doctrine  is  somewhat  curious. 
Lord  Brougham  adopted  and  enforced  what  we  have  called 
the  conmion  law  theory  in  an  elaborate  judgment  which 
seems  to  have  been  intended  to  settle  the  question  (r).  But 
this  judgment,  though  treated  as  an  authority  in  courts  of 
law  («),  has  never  been  followed  in  courts  of  equity.  After 
being  disregarded  in  two  reported  cases  {t)  it  was  overruled 
by  Lord  Cottenham  in  Tulk  v.  Moxluiy  (u),  now  the  leading 
case  on  the  subject.  The  most  important  of  the  recent 
oases  are  Keates  v.  Lyon  {z)  (where  the  authorities  are 
collected),  SayicoodY.  Brunstiick  Building  Society  (y),  which 
decided  that  the  rule  applies  only  to  negative  covenants, 
and  Harrison  v.  Oood  (z).    This  last  decided  that  when  a 

(r)  Keppel  t.  BaiUy^  2  M.  &  E.  was  in  1834. 

627.  («)  2  Ph.  774.    See  per  Fry,  J. 

(•)  HiU  T.  Tupper^  2  H.  &  C.  121,  in  Luker  y.  Dmmm,  7  Gh.  D.  at  p. 

32  L.  J.  Ex.  217.  236. 

(t)   Whatman  t.  Gibson^  9  Sim.  ix)  4  Gh.  218. 

196  (1838) ;  Mann  v.  Stephen*,  16  (y)  8  Q.  B.  D.  403  (0.  A.). 

Sim.  377  (1846) :  Keppel  t.  Bailey  [z)  11  £q.  338,  dist.  Matter  v. 
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Tendor  bbIIb  land  in  bnflding  lots  and  takes  restiiotiye 
ooYenants  in  identical  terms  from  the  seyeral  pmchasen, 
neither  reserving  any  interest  nor  enteiing  into  any 
coYenant  himself,  this  will  enable  the  owner  for  the  time 
being  of  one  lot  under  the  title  thus  created  to  enforce 
the  ooYenant  in  equity  against  the  owner  of  another  lot : 
nor  can  the  Yendor  release  the  coYcnant  to  any  purchaser 
or  his  successors  in  title  without  the  consent  of  all  the  rest. 
Thus  the  practical  result  is  that  a  great  Yariety  of  restric- 
tions on  the  use  of  land  which  could  not  be  imposed  by 
way  of  easement  or  the  like  may  be  imposed  by  way  of 
coYcnant  for  an  indefinite  length  of  time,  purchases  for 
Yalue  without  notice  of  the  restriction  being  obviously  not 
probable  events.  So  far  as  courts  of  equity  have  omitted 
to  consider  whether  such  a  result  is  consistent  with  the 
general  principles  of  the  law  concerning  the  tenure  and 
enjoyment  of  property,  perhaps  it  may  be  said  that  the 
view  they  have  taken  is  really  the  more  technical  of  the 
two. 

The  qaes-      According  to  the  doctrine*  of  equity,  the  intention  of  the 

boUam^^    parties  is  to  fix  a  particular  restriction  on  the  use  of  the 

one  of        land  not  merely  on  the  original  contracting  i>arty,  but  on 

otJMM^     his  successors  in  title :  then  why  not  give  effect  to  that 

intention  P    The  conmion  law  doctrine  admits  that  such 

is  the  intention,  but  refuses  to  give  effect  to  it  because  it 

tends  to  multiply  undue  restrictions  on  the  freedom  of 

ownership,  in  contravention  of  the  general  spirit  of  the 

law  {a).    But  the  real  question  involved  in  this  conflict  is 

in  truth  of  an  economic  rather  than  a  legal  kind :  namely 

whether  it  is  or  is  not  desirable  that  private  persons  should 

have  the  power  of  dedicating  land  to  be  used  in  a  parti- 

Gular  way  for  an  indefinite  time.      Such  questions  of 

Eanitard,  4  Ch.  D.  718 ;  RenaU  t.  6  App.  Ca.  660. 
Cou^/MAau^,  9Gh.D>126,m€.A.  11  (a)  See  the  obserrationfl  of  the 

Ch.  D.  866.  For  the  corresponding  Court  of  Ex.   Ch.  in  Dmnttt  t. 

8oottitbdootrine8eeJIi#/0py.i;erititf,  AtherUm,  L.  B.  7  Q.  B.  325. 
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public  eoonomj  oannot  be  adequately  dealt  with  by  means 
of  the  rules  of  ordinary  private  law  conoeming  owner- 
ship and  contract,  and  we  need  not  be  surprised  if  the 
purely  legal  discussion  of  them  fails  to  give  satisfactory 
results  {b). 


(b)  It  IB  worth  while  to  note  that 
eyen  if  Equity  had  not  refused  to 
foUow  the  law  on  this  subject,  the 
sort  of  restrictions  in  question  might 
still  be  effectually  created  with 
little  more  trouble  than  at  present. 
For  instance,  when  it  was  desired 
to  impose  such  restrictions  on  a 
sale  of  land  in  lots,  long  leases  at 
nominal  rents  might  be  substituted 
fur  conveyances  in  fee  simple.  The 
restrictive  covenants  would  then 
run  with  the  reversion  at  law  by 
the  statute  of  Hen.  8,  and  provision 


might  be  made  for  lessees  enf  ordng 
them  against  one  another  in  the 
name  of  the  reversioner.  On  the 
other  hand,  the  Court  may  at  its 
discretion  refuse  to  enforce  restric- 
tive covenants  when  by  lapse  of 
time  or  change  of  circumstances 
they  have  become  obsolete,  vexa- 
tious, or  useless.  Duke  of  Bedford 
V.  Trustees  of  British  Museum,  2  M. 
&  K.  662  ;  per  James,  L.J.,  Benait 
T.  Cowlishaw,  11  Ch.  D.  at  p.  868 ; 
Sayers  v.  Collier,  24  Ch.  D.  180. 
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CHAPTER  VI. 

Unlawful  Agreements. 

Subject-     We  have  already  seen  that  an  agreement  is  not  in  any 
p^onn '    c^^  enforceable  by  law  without  satisfying  sundry  con- 
a^a        ditions:   afl,  being  made  between  capable  parties,  being 
positively   Sufficiently  certain,  and  the  like.     If  it  does  satisfy  these 
OT  DMt  df*  coiiditions,  it  is  in  general  a  contract  which  the  law  com- 
a  transao-  mands  the  parties  to  perform.     But  there  are  many  things 
aa  a  whole  which  the  law  positively  commands  people  not  to  do.    The 
waa'        reasons  for  issuing  such  commands,  the  weight  of  the  sano- 
(iiUgat).      tions  by  which  they  are  enforced,  and  the  degree  of  their 
apparent  necessity  or  expediency,  are  exceedingly  various, 
but  for  the  present  purpose  unimportant.    A  murder,  the 
obstruction  of  a  highway,  and  the  sale  of  a  loaf  otherwise 
than  by  weight,  are  aU  on  the  same  footing  in  so  f ar  ais 
they  are  all  forbidden  acts.     If  the  subject-matter  of  an 
agreement  be  such  that  the  performance  of  it  would  either 
consist  in  doing  a  forbidden  act  or  be  so  connected  there- 
with as  to  be  in  substance  part  of  the  same  transaction,  the 
law  cannot  command  the  parties  to  perform  that  agree- 
ment.    It  will  not  always  command  them  not  to  perform 
it,  for  there  are  many  oases  where  the  performance  of  the 
agreement  is  not  in  itself  an  offence,  though  the  complete 
execution  of  the  object  of  the  agreement  is:  but  at  all 
events  it  will  give  no  sort  of  assistance  to  such  a  transac- 
tion.   Agreements  of  this  kind  are  void  as  being  ilkgal  in 
the  strict  sense. 
Not  posi-       Again,  there  are  certain  things  which  the  law  {a)  does 
bidden  but  not  forbid  in  the  sense  of  attaching  penalties  to  them,  but 
immoral,     ^jji^h  are  violations  of  established  rules  of  decency,  morals, 

(a)  \,e,  the  common  law.  Bat  qu.  would  not  constitute  an  offence 
whether  the  common  law  could  take  against  either  common  or  eodeaias- 
notioe  of  anything  as  immoral  which      tical  law. 
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or  good  mannere,  and  of  whose  nuBohieTous  nature  in  this 
respect  the  law  bo  far  takes  notice  that  it  vill  not  recognize 
them  as  the  ground  of  any  legal  rights.  "  A  thing  may  he 
unlawful  in  the  sense  that  the  law  will  not  aid  it,  and  yet 
that  the  law  will  not  immediately  punidi  it"  {b).  Agree- 
ments whose  Buhjeot-matter  falls  within  this  description 
are  Toid  as  heing  immoral. 

Further,  there  are  many  transactionB  which  cannot  fairly  Not  pom- 
be  brought  within  either  of  the  foregoing  classes,  and  yet  bidden,'"* 
cannot  conveniently  he  admitted  as  the  subject-matter  of  ^^'""' 
valid  contracts,  or  can  be  so  admitted  only  under  unusual  polity. 
restrictions.     It  is  doubtful  whether  these  can  be  com- 
pletely reduced  to  any  general  description,  and  how  far 
judicial  discretion  may  go  in  novel  cases.    They  seem  in 
the  main,  however,  to  fall  into  the  following  categories : 

Matters  governed  by  reasons  outside  the  regular  scope 
of  municipal  law,  and  touching  the  relations  of  the  com- 
monwealth to  foreign  states : 

Matters  touching  the  good  government  of  the  common- 
wealth and  the  administration  of  justice : 

Matters  affecting  particular  legal  duties  of  individuals 
whose  performance  is  of  pubho  importance : 

Things  lawful  in  themBolves,  but  such  that  individual 
citizens  could  not  without  general  inconvenience  be  allowed 
to  set  bounds  to  their  freedom  of  action  with  regard  to 
those  things  in  the  same  manner  or  to  the  same  extent  as 
they  may  with  regard  to  other  things  (c). 

Agreements  falling  within  this  third  description  are  void 
as  being  against  public  policy. 

We  have  then  in  the  main  three  sort«  of  agreements  i 
which  are  unlawful  and  void,  according  as  the  matt 
purpose  of  them  is — 

A.  CJontrary  to  positive  law.     {Illegal.) 

[b)  BnunireU,  B.  (bwim  t.  Itil-  none  other  than  to  set  bou 
ieum,  L.  R.  2  Ex.  at  p.  236.  the  party's  freedom  of   act 

(c)  "We   have  alreaOT  aeen  that  n^^aids  the  subjeot-matter 
the  ipeoifio  operatian  of  oontraot  ii  ooutraot. 
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B.  Contraiy  to  poative  monliiy  reoognized  as  sadi  by 
law.     (Immoral.) 

C.  Contrary  to  the  oommon  weal  as  tending 

(a)  To  the  prejadioe  of  the  8tatein  external  leLations. 

(b)  To  the  prejadioe  of  the  State  in  internal  relations. 

(c)  To  improper  or  exceesiye  interference  with  the 
lawful  actions  of  individual  citizens.  (Against 
public  policy.) 

Caution  M  The  distinction  here  made  is  in  the  reasons  which 
term«.  determine  the  law  to  hold  the  agreement  void,  not  in  the 
nature  or  operation  of  the  law  itself :  the  nullity  of  the 
agreement  itself  is  in  eveiy  case  a  matter  of  positive  law. 
When  we  speak  for  shortness  of  the  agreement  itself  as 
contrary  to  positive  law,  to  morality,  or  to  public  policy, 
as  the  case  may  be,  we  must  bear  in  mind  that  this  is  an 
inexact  and  merely  symbolic  mode  of  speech. 

The  AT-  The  arrangement  here  given  is  believed  to  be  on  the 

monTonl  "'^^^^^  *^®  inofk  convenient,  and  to  represent  distinctions 
approxi-  which  8X0  in  fact  recognized  in  the  decisions  that  consti- 
tute the  law  on  the  subject.  But  like  all  classifications  it 
is  of  course  only  approximate :  and  here  more  especially, 
where  there  is  perhaps  a  wider  field  for  judicial  discretion 
than  in  any  other  part  of  the  law,  one  must  expect  to  find 
many  cases  which  may  nearly  or  quite  as  well  be  assigned 
to  one  place  as  to  another.  The  authorities  and  dicta  are 
too  numerous  to  admit  of  any  detailed  review.  But  the 
general  rules  are  (with  some  few  exceptions)  sufficiently 
well  settled,  so  far  as  the  nature  of  the  case  admits  of 
general  rules  existing.  Any  given  decision,  on  the  other 
hand,  is  likely  to  be  rather  suggestive  than  conclusive 
when  applied  to  a  new  set  of  facts.  Some  positive  rules 
for  the  construction  of  statutes  have  been  worked  out  by 
a  rogidar  series  of  decisions.  But  with  this  exception  we 
find  that  the  case-law  on  most  of  the  branches  of  the 
subject  presents  itself  as  a  clustered  group  of  analogies 
rather  than  a  linear  chain  of  authority.    We  have  then  to 


mate. 
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select  from  these  groups  a  oertain  number  of  the  more 
striking  and  as  it  were  central  instances.  The  statement 
of  the  general  rules  which  apply  to  all  classes  of  unlawful 
agreements  indifferently  wiU  be  reseryed,  so  far  as  prac- 
ticable, until  we  have  gone  through  the  several  classes  in 
the  order  above  given. 

« 
A.  Agreements  contrary  to  positive  law.  Claaaea  of 

unlawful 

1.  The  simplest  case  is  an  agreement  to  commit  a  crime  agree- 
or  mdictable  offence : 

'*  If  one  bind  himself  to  kill  a  man,  bum  a  house,  trary  to 
maintain  a  suit,  or  the  like,  it  is  void  '^  {d).    ^  g^^^^ 

With  one  or  two  exceptions  on  which  it  is  needless  to  i.  Agree- 
dwell,  obviously  criminal  agreements  do  not  occur  in  our  ^"^,1^ 
own  time  and  in  civilized  countries,  and  at  all  events  no  ofPeooe, 
attempt  is  made  to  enforce  them.    It  is  said  that  in  the  ^^^  * 
last  century  a  bill  was  filed  in  Chancery  by  a  highwayman 
against  his  fellow  for  a  partnership  account,  but  the  story 
is  more  than  doubtful  {e).    The  question  may  arise,  how-  Sometimes 
ever,  whether  a  particular  thing  agreed  to  be  done  is  or  is  p^rfoml^ 
not  an  offence,  or  whether  a  particular  agreement  is  or  is  *^ce  of 
not  on  the  true  construction  of  it  an  agreement  to  commit  i^^^be 
an  offence.    In  the  singular  case  of  Mayor  of  Norwich  offence. 
V.  Norfolk  Ry.   Co.  (/),  the  defendant  company,  being  Nondoh' 
authorized  to  make  a  bridge  over  a  navigable  river  at  one  ^-  Norfolk 
particular  place,  had  found  difficulties  in  executing  the     ^' 
statutory  plan,  and  had  begun  to  build  the  bridge  at  another 
place.     The  plaintiff  corporation  took  steps  to  indict  the 
company  for  a  nuisance.    The  matter  was  compromised  by 
an  arrangement  that  the  company  should — not  discontinue 
their  works,  but — complete  them  in  a  particular  manner, 

(d)  Shepp.  Tonchst.  370.  from  this  P  The  case  was  cited  with 

[e)  See  Lmdley,  1.  183.  Lord  apparent  graTity  by  Jesse!,  H.B. 
Kenyon  once  said  by  way  of  illns-  in  Sykea  y.  Bewionf  11  Gh.  D.  at 
tration,  it  appears,  that  he  would      p.  195. 

not  sit  to  take  an  account  between  (/)  4  E.  &  B.  397,  24  L.  J.  Q.  B. 

two  robbers  on  Honnslow  Heath.       106. 
May  not  the  legend  haye  arisen 
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intended  to  make  sure  that  no  seriouB  obstniotion  to  the 
navigation  should  ensue :  and  an  agreement  was  made  by 
deed,  inwhioh  the  company  oovenanted  to  pay  the  corpora- 
tion £1,000  if  the  works  should  not  be  completed  within 
twelve  months,  whether  an  Act  of  Parliament  should  within 
that  time  be  obtained  to  authorize  them  or  not.  The  cor- 
poration sued  on  this  covenant,  and  the  company  set  up 
the  defence  that  the  works  were  a  public  nuisance,  and 
therefore  the  covenant  to  complete  them  was  illegal.  The 
Court  of  Queen's  Bench  was  divided  on  the  construction 
and  efPect  of  the  deed.  Erie,  J.  thought  it  need  not  mean 
that  the  defendants  were  to  go  on  with  the  works  if  they 
did  not  obtain  the  Act.  ''  Where  a  contract  is  capable  of 
two  constructions,  the  one  making  it  valid  and  the  other 
void,  it  is  clear  law  the  first  ought  to  be  adopted."  Here 
it  should  be  taken  that  the  works  contracted  for  were  works 
to  be  rendered  lawful  by  Act  of  Parliament.  Coleridge, 
J.  to  the  same  effect :  he  thought  the  real  object  was  to 
secure  by  a  penalty  the  speedy  reduction  of  a  nuisance  to 
a  nominal  amount,  which  was  quite  lawful,  the  corporation 
not  being  bound  to  prosecute  for  a  nominal  nuisance. 
Lord  Campbell,  C.  J.  and  Wightman,  J.  held  the  agree- 
ment bad,  as  being  in  fact  an  agreement  to  continue  an 
existing  imlawf ul  state  of  things.  The  performance  of  it 
(without  a  new  Act  of  Parliament)  would  have  been  an 
indictable  offence,  and  the  Court  could  not  presume  that 
an  Act  would  have  been  obtained.  Lord  Campbell  said, 
'^  In  principle  I  do  not  see  how  the  present  case  is  to  be 
distinguished  from  an  action  by  A.  against  B.  to  recover 
£1000,  B.  having  covenanted  with  A.  that  within  twelve 
calendar  months  he  would  murder  C,  and  that  on  failing 
to  do  so  he  would  forfeit  and  pay  to  A.  £1000  as  liqui- 
dated damages,  the  declaration  alleging  that  although  B. 
did  not  murder  C.  within  the  twelve  calendar  months  he 
had  not  paid  A.  the  £1000  "  (p). 

(^)  4  E.  &  B.  441. 
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It  seemfi  impossible  to  draw  any  oonolusion  in  point  of 
law  from  such  a  division  of  opinion  (A).  But  the  case 
gives  this  practical  warning,  that  whenever  it  is  desired  to 
contract  for  the  doing  of  something  which  is  not  certainly 
lawful  at  the  time,  or  the  lawfulness  of  which  depends  on 
some  event  not  within  the  control  of  the  parties,  the  terms 
of  the  contract  should  make  it  clear  that  the  thing  is  not 
to  be  done  unless  it  becomes  or  is  ascertained  to  be  lawful. 

Moreover  a  contract  may  be  illegal  because  an  offence  is  When  the 
contemplated  as  its  ulterior  result,  or  because  it  invites  to  obj^t  L 
the  commission  of  crime.     For  example,  an  agreement  to  ^  offence, 
pay  money  to  A.'s  executors  if  A.  commits  suicide  would 
be  void  (») ;  and  although  there  is  nothing  unlawful  in 
printing,  no  right  of  action  can  arise  for  work  done  in 
printing  a  criminal  libel  {k) .     But  this  depends  on  the  more 
general  considerations  which  we  reserve  for  the  present. 


2.  Again  an  agreement  will  generally  be  illegal,  though  2.  Agree- 
the  matter  of  it  may  not  be  an  indictable  offence,  and  ™^   ^' 
though  the  formation  of  it  may  not  amount  to  the  offence  ^^^^  ^ 
of  conspiracy,  if  it  contemplates  (/)  any  civil  injury  to  Bonais 
third  persons.    Thus  an  agreement  to  divide  the  profits  of  ^®^^ 
a  fraudulent  scheme,  or  to  carry  out  some  object  in  itself 
not  unlawful  by  means  of  an  apparent  trespass,  breach  of 
contract,  or  breach  of  trust  is  unlawful  and  void  (m).    A. 


(A)  Not  on^  was  the  Court 
equally  diyided,  but  a  perusal  of  the 
judgments  at  huge  wiU  show  that 
no  two  members  of  it  really  looked 
at  the  case  in  the  same  way.  The 
reporters  (4  E.  &  B.  397)  add  not 
without  reason  to  the  head-note: 
£i  quaere  inde. 

(i)  Per  Bramwell,  L.  J.  6  C.  P. 
D.  at  p.  307. 

(k)  Fqplett  y.  Stockdale,  1  B.  & 
M.  337. 

(/)  If  A.  contracts  with  B.  to  do 
something  which  in  fact,  but  not 
to  B.'s  knowledge,  would  involye  a 
breach  of  contact  or  trust,  A. 
cannot  lawfuUy  perform  his  pro- 


mise, but  yet  may  well  be  liable  in 
damages  for  the  breach.  MUlward 
y.  LittUwood,  6  Ex.  776,  20  L.  J. 
Ex.  2.  See  further  at  end  of  this 
chapter. 

(m)  An  a^^reement  to  commit  a 
ciyil  injury  is  a  conspiracy  in  many, 
but  it  seems  impossible  to  say 
j>reoisely  in  what,  cases.  See  the 
title  of  Coxiflpiracy  in  Boscoe's 
Digest,  (ed.  Horace  Smith,  1884). 
An  agreement  to  commit  a  trec« 
pass  likely  to  lead  to  a  breach 
of  the  peace,  Beg,  y.  Roiolande, 
17  Q.  B.  671,  686,  21  L.  J.  M.  0. 
81 — or  to  commit  a  dyil  wrong 
by  fraud  and  false  pretenoas,  Beg, 
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AgToe- 
mentin 
fraud  of 


applies  to  his  friend  B.  to  advanoe  him  the  price  of  oertain 
goods  which  he  wants  to  buy  of  0.    B.  treats  with  C.  for 
the  sale,  and  pays  a  sum  agreed  upon  between  them  as  the 
price.     It  is  secretly  agreed  between  A.  and  C.  that  A. 
shall  pay  a  further  sum :  this  last  agreement  is  void  as  a 
fraud  upon  B.,  whose  intention  was  to  relieve  A.  from 
paying  any  part  of  the  price  (n).    Again,  A.  and  B.  are 
interested  in  common  with  other  persons  in  a  transaction 
the  nature  of  which  requires  good  faith  on  aU  hands,  and 
a  secret  agreement  is  made  between  A.  and  B.  to  the  pre- 
judice of  those  others'  interest.     Such  are  in  fact  the  cases 
of  agreements  ''in  fraud  of  creditors":  that  is,  where 
creditors  is  there  is  an  arrangement  between  a  debtor  and  the  general 
^°^  *         body  of  the  creditors,  but  in  order  to  procure  the  consent 
of  some  particular  creditor,  or  for  some  other  reason,  the 
debtor  or  any  person  on  his  behalf  secretly  promises  that 
creditor  some  advantage  over  the  rest.    All  such  secret 
agreements  are  void :  securities  given  in  pimsuance  of  them 
may  be  set  aside,  and  money  paid  under  them  ordered  to 
And  other  be  repaid  (o).    Moreover,  the  other  creditors  who  know 
n^bouLd  ^o*^^K  ^^  *^®  fraud  and  enter  into  the  arrangement  on 
bj  the       the  assumption  ''  that  they  are  contracting  on  terms  of 
TOmposi-    ^^iji^y  j^g  ^  qqjq}^  and  all "  are  under  such  circumstances 

not  bound  by  any  release  they  give  (p).  And  it  will  not 
do  to  say  that  the  underhand  bargain  was  in  fact  for  the 
benefit  of  the  creditors  generally,  as  where  the  preferred 
creditor  becomes  surety  for  the  payment  of  the  composition, 
and  the  real  consideration  for  this  is  the  debtor's  promise 
to  pay  his  own  debt  in  full;  for  the  creditors  ought  to 


V.  JTarhurUm,  L.  R.  1  C.  0.  R.  274, 
cp.  JB^.  T.  Atpinallf  2  Q.  B.  D. 
at  p.  69 — ^is  a  oonspiracj.  An 
agreement  to  commit  a  simple 
breach  of  contract  is  not  a  con- 
"spiraoy.  Before  the  0.  L.  P.  Act 
a  court  of  common  law  could  not 
take  notice  of  an  agreement  being 
in  breach  of  trust  so  as  to  hold  it 
illegal :  Warwiek  t.  Richardtonf  10 
M.  &  W.  2^4,  and  acp^ements  to 


indemnify  trustees  against  formal 
breaches  of  trust  are  in  practice 
constantly  assumed  to  be  valid  in 
equity  as  weU  as  at  law. 

(fi)  Jaekton  t.  Duehaire,  3  T.  R. 
661. 

(o)  MeKinpan  y.  8a$idtr»onf  16  £q. 
at  p.  234,  per  Malins,  V.-G. 

(p)  JDauffluh  y.  TrnnnU,  L.  R.  2 
Q.  B.  49,  64. 
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have  the  means  of  exercising  their  own  judgment  (j^). 
But  where  one  creditor  is  induced  to  become  surety  for  an 
instalment  of  the  composition  by  an  agreement  of  the 
principal  debtor  to  indemnify  him,  and  a  pledge  of  part  of 
the  assets  for  that  purpose,  this  is  valid ;  for  a  compound- 
ing debtor  is  master  of  the  assets  and  may  apply  them  as 
he  will(r). 

The  principle  of  these  rules  was  thus  explained  by 
Erie,  J.  in  Mallalieu  v.  Hodgson  (a) : — 

*'  Each  creditor  consents  to  lose  part  of  his  debt  in  consideration  that 
the  others  do  the  same,  and  each  creditor  may  be  considered  to  stipidate 
with  the  others  for  a  release  from  them  to  the  debtor  in  consideration  of 
the  release  by  him.  Where  any  creditor,  in  fraud  of  the  ag^reement  to 
accept  the  composition,  stipulates  for  a  preference  to  himself,  his  stipu- 
lation is  altogether  void — not  only  can  he  take  no  adrantage  from  it, 
but  he  is  also  to  lose  the  benefit  of  the  composition  {t).  The  requirement 
of  good  faith  among  the  creditors  and  the  preventing  of  gain  by  agree- 
ments for  preference  have  been  uniformly  maintained  by  a  series  of  cases 
from  Leicester  v.  JRose  {u)  to  Sowden  v.  Eaigh  {t)  and  Bradehaw  y.  Brad' 
$hau> »'  {x). 

From  the  last  cited  case  {x)  it  seems  probable,  though  it 
is  not  decided,  that  when  a  creditor  is  induced  to  join  in 
a  composition  by  having  an  additional  payment  from  a 
stranger  without  the  knowledge  of  either  the  other 
creditors  or  the  debtor,  the  debtor  on  discovering  this  may 
refuse  to  pay  him  more  than  with  such  extra  payment 
will  make  up  his  proper  share  under  the  composition,  or 
may  even  recover  back  the  excess  if  he  has  paid  it  involun- 
tarily, e.g.  to  bond,  fide  holders  of  bills  given  to  the  creditor 
under  the  composition. 

A  debtor  who  has  given  a  fraudulent  preference  can 
claim  no  benefit  imder  the  composition  even  as  against  the 
creditor  to  whom  the  preference  has  been  given  (y). 

iq)  Wood  T.  Barker,  1  Eq.  139.  {t)  Jffowden  v.  Eaigh,  11  A.  &  E. 

(r)  ExparU  Burrell  (G.  A.)  1  Gh.  1033. 

B.  637.  (m)  4  East,  372 :  showing  that  the 

(»)  16  Q.  B.  689,  20  L.  J.  Q.  B.  advantage  given  to  the  preferred 


339,   347.      See  further  Ex  parte      creditor  need  not  be  in  money. 
-    -    -  "      -  ■  9M.  &W.  29. 

Higgine  v.  Fitt^  4  Ex.  312. 


OVwer^  4  De  G.  &  Sm.  354.  ix)  9  K.  &  W.  29. 

(y)  ~ 
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A  secret  agreement  by  a  creditor  to  withdraw  hifl  oppo- 
sition to  a  bankrupt's  discharge  or  to  a  oomposition  is 
equally  void ;  and  it  does  not  matter  whether  it  is  made 
with  the  debtor  himself  or  with  a  stranger  (y),  nor  whether 
the  consideration  offered  to  the  creditor  for  such  with- 
drawal is  to  come  out  of  the  debtor's  assets  or  not  (z) ;  and 
this  even  if  it  is  part  of  the  agreement  that  the  creditor 
shall  not  prove  against  the  estate  at  all  (a).  In  like 
manner  if  a  debtor  executes  an  assignment  of  his  estate 
and  effects  for  the  benefit  of  all  his  creditors  upon  a  secret 
agreement  with  the  trustees  that  part  of  the  assets  is  to  be 
returned  to  him,  this  agreement  is  void  {b). 

We  have  here  at  an  early  stage  of  the  subject  a  good 
instance  of  the  necessarily  approximate  character  of  our 
classification.    We  have  placed  these  agreements  in  fraud 
of  creditors  here  as  being  in  effect  agreements  to  commit 
civil  injuries.     But  a  composition  with  creditors  is  in  most 
cases  something  more  than  an  ordinary  civil  contract ;  it 
is  in  truth  a  quasi-judicial  proceeding,  and  as  such  is  to 
a  certain  extent  assisted  by  the  law  (c).     Public  policy, 
therefore,  as  well  as  private  right,  requires  that  such  a 
proceeding  should  be  conducted  with  good  faith  and  that 
no  transaction  which  interferes  with  equal  justice  being 
Fraad  on    done  therein  should  be  allowed  to  stand.     The  doctrine  of 
ties  noT  to  ^^^^  ^^  third  parties,  as  it  may  be  called,  is  however  not 
be  pre-       to  be  extended  to  cases  of  mere  suspicion  or  conjecture.  A 
from  mere  possibility  that  the  performance  of  a  contract  may  injure 
g>««^i^-    third  persons  is  no  ground  for  presuming  that  such  was 
the  intention,  and  on  the  strength  of  that  presumed  inten- 
tion holding  it  invalid  between  the  parties  themselves. 

**  Where  an  instnunent  between  two  parties  has  been  entered  into  for 
a  purpose  which  may  be  considered  fraudulent  as  against  some  third 

(y)  Eiffffint  t.  Pi«,  4  Ex.  312.  {c)  Bankruptcy  Act,  1883,  ss.  18, 

(e)  HaU  T.  Dymm,  17  Q.  B.  785,  19.    Since  this  Act  there  is  a  nota- 

21  L.  J.  Q.  B.  224.  ble  increase  of  priyato  compositions 

(a)  MeKewan  y.  Sanderson,  20  Eq.  independent  of  the  Act,  which  may 

65.  lead  to  the  revival  of  various  com- 

{b)  Blackloeh  v.  LobU,  1  0.  P.  D.  mon  law  questions. 
266. 
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person,  it  may  yet  be  binding,  aooording  to  tbe  true  constniotion  of  its 
langoage,  as  between  themsdves.*' 

Nor  oan  a  supposed  fraudulent  intention  as  to  third 
persons  (inferred  from  the  general  character  and  circum- 
stances of  a  transaction)  be  allowed  to  determine  what  the 
true  construction  is  (d). 

3.  There  are  certain  cases  analogous  enough  to  the  3.  Certain 
foregoing  to  call  for  mention  here,  though  not  for  any  full  SSS^gona 
treatment.    Their  general  type  is  this :  There  is  a  contract  P**™. " 

,      ,  ,  involving 

giving  rise  to  a  continuing  relation  to  which  certain  duties  *<  fraud  on 
are  incident  by  law ;  and  a  special  sanction  is  provided  for  ^^»P^' 
those  duties  by  holding  that  transactions  inconsistent  with 
them  avoid  the  original  contract,  or  are  themselves  void- 
able at  the  option  of  the  party  whose  rights  are  infringed. 
We  have  results  of  this  kind  from 

{a).  Dealings  between  a  principal  debtor  and  creditor  to 
the  prejudice  of  a  surety : 

(^).  Dealings  by  an  agent  in  the  business  of  the  agency 
on  his  own  account: 

(7).  Yoluntary  settlements  before  marriage  '^in  fraud  of 
marital  rights." 

In  the  first  case  the  improper  transaction  is  as  a  rule 
valid  in  itself,  but  avoids  the  contract  of  suretyship.  In 
the  second  it  is  voidable  as  between  the  principal  and  the 
agent.  In  the  third  it  is  voidable  at  the  suit  of  the 
husband. 

a.  ^' Any  variance  made  without  the  surety's  consent  in  Dealings 
the  terms  of  the  contract  between  the  principal  debtor  and  ^^^ 
the  creditor  discharges  the  surety  as  to  transactions  sub-  creditor 
sequent  to  the  variance"  (e),  unless  it  is  evident  to  the  topre^-^' 
Court  "  that  the  alteration  is  unsubstantial,  or  that  it  can-  ^^pi 
not  be  otherwise  than  beneficial  to  the  surety  "  (/).    The 

(d)  Shaw  V.  Jeffty,  13  Moo.  P.  (/)  Eolm  y.  Bruntkill  (C.  A  J  3 
C.  432,  456.                                            Q.  B.  D.  496  (diss.  Brett,  L.J.), 

(e)  Indian  Contract  Act,  s.  133.        oyermling  on  this  point  Sandenon 

T.  Aston,  L.  B.  8  Ex.  73. 

P.  B 
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Buretyis  not  the  less  disoharged  ''even  though  the  original 
agreement  may  notwithstanding  such  variance  be  substan- 
tially performed"  (g).  An  important  application  of  this 
rule  is  that  '^  where  there  is  a  bond  of  suretyship  for  an 
officer,  and  by  the  act  of  the  parties  or  by  Act  of  Parlia- 
ment the  nature  of  the  office  is  so  changed  that  the  duties 
are  materially  altered,  so  as  to  affect  the  peril  of  the  sure- 
ties, the  bond  is  avoided  "  (h).  But  when  the  guaranty  is 
for  the  performance  of  several  and  distinct  duties,  and 
there  is  a  change  in  one  of  them,  or  if  an  addition  is  made 
to  the  duties  of  the  principal  debtor  by  a  distinct  contract, 
the  surety  remains  liable  as  to  those  which  are  unal- 
tered (i).    The  following  rules  rest  on  the  same  ground : 

^'  The  surety  is  discharged  by  any  contract  between  the 
creditor  and  the  principal  debtor  by  which  the  principal 
debtor  is  released,  or  by  any  act  or  omission  of  the  creditor 
the  legal  consequence  of  which  is  the  discharge  of  the 
principal  debtor  "  (k). 

"A  contract  between  the  creditor  and  the  principal 
debtor,  by  which  the  creditor  makes  a  composition  with, 
or  promises  to  give  time  to  or  not  to  sue  the  principal 
debtor,  discharges  the  surety,  unless  the  surety  assents  to 
such  contract "  (/),  or  unless  in  such  contract  the  creditor 
reserves  his  rights  against  the  surety  (m),  in  which  case 
the  surety's  right  to  be  indemnified  by  the  principal 
debtor  continues  (n).     One  reported  case  constitutes  an 


(^)  Per  Lord  Ck>ttenham,  Bonar 
V.  Maedonald,  3  H.  L.  C.  226,  238. 

(A)  Otwald  Y.  Mayor  of  Berwick' 
on-Twted,  6  H.  L.  C.  856 ;  FyhutY. 
Oibb,  6  E.  &  B.  902,  911,  26  L.  J. 
Q.  B.  41 ;  Mayor  of  Cambridge  ▼. 
Jknnie,  E.  B.  k  E.  660,  27  L.  J. 
Q.  B.  474. 

(i)  Harrison  y.  Seymour,  L.  B. 

1  C.  P.  618;  Skilleti  t.  Fletcher, 
L.  R.  1  0.  P.  217,  224,  in  Ex.  Ch. 

2  0.  P.  469. 

(k)  I.  C.  A.  B.  134.  Keanley  ▼. 
Cole,  16  M.  &  W.  128;  Crayoe  v. 
Jones,  L.  R.  8  Ex.  81. 


(/)  I.  C.  A.  B.  136.  Oakeley  y. 
Paeheller,  4  CI.  &  F.  207 ;  Oriental 
Financial  Corporation  y.  Overend^ 
Gumey  ^  Co.,  L.  R.  7  H,  L.  318 ; 
Green  v.  Wynn,^  Ch.  204  ;  Bateeon 
y.  Gosling,  L.  R.  7  C.  P.  9. 

(m)  Whether  the  surety  knows  of 
it  or  not :  W^b  y .  Hewitt,  4  K.  &  J. 
438,  442 ;  and  see  per  Lord  Hather- 
ley,  7  Ch.  160. 

(«)  Close  y.  Close,  4  D.  M.  Q.  176, 
186.  ThereasonableneBBof  themle 
is  open  to  question  (it  has  been 
carried  '*  to  the  yerge  of  Bonse," 
Brett,  L.  J.  3  Q.  B.  D.  at  p.  609), 
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apparent  exception  to  the  general  roley  but  is  really  none, 
as  there  the  nominal  giving  of  time  had  in  substance  the 
eSeot  of  accelerating  the  creditor's  remedy  (o). 

^'  If  the  creditor  does  any  act  which  is  inconsistent  with 
the  rights  of  the  surety,  or  omits  to  do  any  act  which  his 
duty  to  the  surety  requires  him  to  do,  and  the  eventual 
remedy  of  the  surety  himself  against  the  principal  debtor 
is  thereby  impaired,  the  surety  is  discharged  "  (p). 

"A  surety  is  entitled  to  the  benefit  of  every  security 
which  the  creditor  has  against  the  principal  debtor  at  the 
time  when  the  contract  of  suretyship  is  entered  into, 
whether  the  surety  knows  of  the  existence  of  such  security 
or  not ;  and  if  the  creditor  loses  or  without  the  consent  of 
the  surety  parts  with  such  security,  the  surety  is  discharged 
to  the  extent  of  the  value  of  the  security  "  (q).  Not  only 
an  absolute  parting  with  the  security,  but  any  dealing  with 
it,  such  that  the  surety  cannot  have  the  benefit  of  it  in  the 
same  condition  in  which  it  existed  in  the  creditor's  hands, 
will  have  this  effect  (r).  For  the  same  reason,  if  there  be 
joint  sureties,  and  the  debtor  releases  one,  it  is  a  release  to 
all ;  otherwise  if  the  sureties  are  several  (s). 


fi.  '^  If  an  agent  deals  on  his  own  account  in  the  business  Dealings 
of  the  agency  without  first  obtaining  the  consent  of  his  ^thf^"^* 
principal  and  acquainting  him  with  all  material  ciroum-  matter  of 


but  it  is  firmly  established.  See 
per  Cur,  in  Swire  v.  Redman^  1  Q. 
B.  D.  641-2. 

(o)  Hulme  y.  Colet^  2  Sim.  12. 

{p)  I.  C.  A.  s.  139  ( =»  Story,  Eq. 
Jar.  {325 nearly) ;  Waitony,  Alkoek, 
4  D.  M.  G.  242,  tupra,  p.  160; 
Burge$sY.  Eve,  13  Eq.  460 ;  Fhillipa 
T.  Foxall,  L.  R.  7  Q.  B.  666  ;  San- 
derson T.  Aston,  L.  R.  8  Ex.  73. 

{q)  I.  C.  A.  s.  141.  Mayhew  t. 
Criekett,  2  Swanst.  185, 191 ;  PTulf 
T.  Jay,  L.  R.  7  Q.  B.  766,  762 ; 
Beehervaiee  t.  Leiois,  L.  R.  7  C.  P. 
377 ;  secnrities  now  subsist  not- 
withstanding payment  of  the  debt 
for  the  benefit  of  a  surety  who  has 


paid,  Merc.  Law  Amendment  Act 
1866,  19  k  20  Vict.  c.  97,  s.  5.  And 
see  2  Wh.  k  T.  L.  C.  (4th  ed.]  1002. 
During  the  currency  of  a  bill  of 
exchange  an  indorser  is  not  a  surety 
for  the  acceptor.  But  after  notice 
of  dishonour  he  is  entitled  in  like 
manner  as  if  he  were  a  surety  to  the 
benefit  of  aU  payments  made  and 
securities  given  by  the  acceptor  to 
the  holder:  Duncan,  Fox  ^  Co,  t. 
North  #  South  Wales  Bank,  6  Add. 
Ga.  1,  revg.  s.  c.  in  0.  A.  11  Oh.  D. 
88. 

{r\  Fledge  y.  Buss^  Johns.  663. 

\s)  WardY.  Bank  of  New  Zealand^ 
(J.  C.)  8  App.  Ca.  766. 
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theageocjr  stanoes  which  have  oome  to  his  own  knowledge  on  the 
^09aS!^  subject,  the  principal  may  repudiate  the  transaotion"  (/) : 
the  Indian  Act  goes  on  to  add,  *'if  the  case  show  either 
that  any  material  foot  has  been  dishonestly  concealed  from 
him  by  the  agent,  or  that  the  dealings  of  the  agent  have 
been  disadvantageous  to  him,"  but  these  qualifications  are 
not  recognized  in  English  law  (ti). 

"If  an  agent  without  the  knowledge  of  his  principal 
deals  in  the  business  of  the  agency  on  his  own  account 
instead  of  on  account  of  his  principal,  the  principal  is 
entitled  to  claim  from  the  agent  any  benefit  which  may 
have  resulted  to  him  from  the  transaction  "  (x). 

These  rules  are  well  known  and  established  and  have 
been  over  and  over  again  asserted  in  the  most  general 
terms.  The  commonest  case  is  that  of  an  agent  for  sale 
himself  becoming  the  purchaser,  or  conversely :  "  He  who 
undertakes  to  act  for  another  in  any  matter  shall  not  in 
the  same  matter  act  for  himself.  Thereforo  a  trustee  for 
sale  shall  not  gain  any  advantage  by  being  himself  the 
person  to  buy."  "  An  agent  to  sell  shall  not  convert  him- 
self into  a  purchaser  unless  he  can  make  it  perfectly  clear 
that  he  furnished  his  employer  with  all  the  knowledge 
which  he  himself  possessed  "  (y).  "  It  is  an  axiom  of  the 
law  of  principal  and  agent  that  a  broker  employed  to  sell 
cannot  himself  become  the  buyer,  nor  can  a  broker  em- 
ployed to  buy  become  himself  the  seller,  without  distinct 
notice  to  the  principal,  so  that  the  latter  may  object  if  he 
think  proper  "  (2)/  If  the  local  usage  of  a  pMrticular  trade 
or  market  countervenes  this  axiom  by  "converting  a  broker 
employed  to  buy  into  a  principal  seUing  for  himself,"  it 
cannot  be  troated  as  a  custom  so  as  to  bind  a  principal 

(0  I.  0.  A.  8.  216.  velyan,  11  CI.  &  F.  714,  732. 

(«)  See  Story  on  Agency  {  210 ;  Iz)  Per  Willes,  J.  in  MoUett  v. 

Ex  parte  Laeey,  6  Ves.  628.  Jtobifuon,  L.  R.  5  0.  P.  at  p.  666. 

(x)  I.  C.  A.  8.  216.  Cp.  Quest  t.  Smythe^  6  Ch.  661,  per 

(y)  Jrhiehcoier,  Lawrenee,  3  Ves.  Giffard,  L.  J.;  Sharman  t.  Brandt^ 

760 ;  Lowther  v.  Lowther,  13  Ves.  L.  R.  6  Q.  B.  720. 
96,  103;  and  see  Charter  v,  Tre- 
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dealing  in  that  trade  or  market  through  a  broker,  but 
himself  ignorant  of  the  usage  (a). 

The  rule  is  not  arbitrary  or  technical,  but  rests  on  the 
principle  that  an  agent  cannot  be  allowed  to  put  himself 
in  a  position  in  which  his  interest  and  his  duty  are  in 
conflict,  and  the  Court  will  not  consider  '' whether  the 
principal  did  or  did  not  suffer  any  injury  in  fact  by  reason 
of  the  dealing  of  the  agent ;  for  the  safety  of  mankind 
requires  that  no  agent  shall  be  able  to  put  his  principal  to 
the  danger  of  such  an  inquiry  as  that."  It  is  a  corollary 
from  the  main  rule  that  so  long  as  a  contract  for  sale  made 
by  an  agent  remains  executory  he  cannot  re-purchase  the 
property  from  his  own  purchaser  except  for  the  benefit  of 
his  principal  (b).  A  like  rule  applies  to  the  case  of  an 
executor  purchasing  any  part  of  the  assets  for  himself. 
But  it  is  put  in  this  somewhat  more  stringent  form,  that 
the  burden  of  proof  is  on  the  executor  to  show  that  the 
transaction  is  a  fair  one.  This  brings  it  very  near  to  the 
doctrine  of  Undue  Influence,  of  which  in  a  later  chapter. 
It  makes  no  difference  that  the  legatee  from  whom  the 
purchase  was  made  was  also  co-executor  (c).  Another 
branch  of  the  same  principle  is  to  be  foimd  in  the  rules 
against  trustees  and  limited  owners  renewing  leases  or 
purchasing  reversions  for  themselves  (d). 

Again :  "  It  may  be  laid  down  as  a  general  principle 
that  in  all  cases  where  a  person  is  either  actually  or  con- 
struotively  an  agent  for  other  persons,  all  profits  and  ad- 
vantages made  by  him  in  the  business  beyond  his  ordinary 
compensation  are  to  be  for  the  benefit  of  his  employers"  (e). 


(a)  ^hinson  y.  MolUtt,  L.  B.  7 
H.  li.  802,  838  ;  and  farther  as  to 
alleged  customs  of  this  kind  Be 
BuMche  Y.  AUy  8  Ch.  D.  286.  For 
the  special  application  of  the  role 
to  the  duty  of  directors  of  com- 
panies, Hay*t  ca.  10  Gh.  593 ;  Albion 
SUel  Wire  Co.  v.  Martin,  1  CSi.  D. 
at  p.  685,  per  Jessel,  M.  B. ;  as  to 
promoters,  New  Sombrero  Fhosphate 
Co.  T.  Erlanger,  o  Ch.  D.  73. 


(*)  Parker  r.  MeKenna,  10  Oh.  96, 
118,  124, 125. 

(c)  Gray  t.  Warner,  16  Eq.  677. 

(V)Kotes  to  Keeeh  v.  Sandford, 
in  1  Wh.  &  T.  L.  0.  The  last  case 
on  the  subject  is  Trumper  v. 
Trumper,  14  Eq.  296,  8  Ch.  870. 
On  the  general  rule  see  also  Marsh 
T.  Whitmore,  (Sup.  Court,  U.  S.) 
21  WaU.  178. 

(e)  StoiyonAgonr 
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''  If  a  person  makes  any  profit  by  being  employed  contrary 
to  his  trust,  the  employer  has  a  right  to  call  back  that 
profit "  (/).  And  it  is  not  enough  for  an  agent  who  is 
himself  interested  in  the  matter  of  the  agency  to  tell  his 
principal  that  he  has  some  interest:  he  must  give  full 
information  of  all  material  facts  (ff), 

Eyen  this  is  not  all :  an  agent,  or  at  any  rate  a  pro- 
fessional adviser,  cannot  keep  any  benefit  which  may 
happen  to  result  to  him  from  his  own  ignorance  or  negli- 
gence in  executing  his  duty.  In  such  a  case  he  is  con- 
sidered a  trustee  for  the  persons  who  would  be  entitled  to 
the  benefit  if  he  had  done  his  duty  properly  (h). 
Nature  of  In  this  class  of  cases  the  rule  seems  to  be  that  the 
a^HcaWe.  transaction  improperly  entered  into  by  the  agent  is  void- 
able so  far  as  the  nature  of  the  case  admits.  Where  it 
cannot  be  avoided  as  against  third  parties,  the  principal 
can  recover  the  profit  from  the  agent.  But  where  there 
are  a  principal,  an  agent,  and  a  third  party  contracting 
with  the  principal  and  cognizant  of  the  agent's  employ- 
ment, and  there  are  dealings  between  the  third  party  and 
the  agent  which  give  the  agent  an  interest  against  his 
duty,  there  the  principal  on  discovering  this  has  the  option 
of  rescinding  the  contract  altogether.  Thus  when  company 
A.  contracted  to  make  a  telegraph  cable  for  company  B., 
and  a  term  of  the  contract  was  that  the  work  should  be 
approved  by  C,  the  engineer  of  company  B.,  and  0.  took 
an  imdisclosed  sub-contract  from  company  A.  for  doing 
the  same  work ;  and  further  it  appeared  that  this  arrange- 
ment was  contemplated  when  the  contract  was  entered 
into ;  it  was  held  that  company  B.  might  rescind  the  con- 
tract (i). 

by  tlie  Court  in  Morison  v.  Thomp^  Dunne  v.  Ewflish,  18  Eq.  524,  634. 
«off,  L.  B.  9  Q.  B.  480,  485,  where  (A)  Bulkhy  r.  Wilford,  2  a.  &  F. 

seyeral  cases  are  collected.  102.     Op.  Corley  v.  Lord  Stafford, 

(/)  Matuy  T.  Lavietf  7  Ves.  317,  1  De  G.  &  J.  238. 
B20.  (t)  Panama  ^  8.  Facifie  TeUgraph 

is)  See  authorities  collected,  and  Co,  v.  India  Hubber  fe.  Co,  10  Ch. 

obs^rationB  of  the  Court  thereonj  515. 
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y.  The  rule  as  to  settlements  ''in  fraud  of  marital  Settle- 
right  "  was  thus  given  by  Lord  Langdale  (k) : —  f^do? 

"If  a  woman  entitled  to  property  liters  into  a  treaty  for  marriage  ^^^f. 
and  daring  the  treaty  represents  to  her  intended  husband  that  she  is  so 
entitled,  that  upon  her  marriage  he  will  become  entitled  y^re  fnariti,  and 
if  during  the  same  treaty  she  clandestinely  oonreys  away  the  property  in 
such  manner  as  to  defeat  his  marital  right  and  secure  to  herself  the 
separate  use  of  it,  and  the  concealment  continues  till  the  marriage  takes 
place,  there  can  be  no  doubt  but  that  a  fraud  is  thus  practised  on  the 
husband  and  he  is  entitled  to  relief  "  (/). 

Moreover — **If  both  the  property  and  the  mode  of  its  conyeyance, 
pending  the  marriage  treaty,  were  concealed  from  the  intended  husband, 
as  in  the  case  of  Ooddard  y.  Snow  (m),  there  is  still  a  fraud  practised  on 
the  husband.  The  non-acquisition  of  property  of  which  he  had  no 
notice  is  no  disappointment,  but  stiU  his  legal  right  to  property  actually 
existing  is  defeated  "  (i). 

In  order  to  have  suoh  a  settlement  set  aside  the  husband  Conditions 
muBt  prove-  *^J^« 

(i)  That  he  was  the  intended  husband  at  the  date  of  the  ^^^®' 
settlement — t.e.  that  there  was  then  a  complete  contract 
to  many  which  continued  until  the  marriage  (o). 

(ii)  That  the  settlement  was  not  known  to  him  till  after 
the  marriage  {p). 

What  if  the  intended  husband  knows  that  some  disposi- 
tion has  been  or  is  to  be  made,  but  not  its  contents  P  The 
doctrine  as  far  as  it  has  gone  seems  to  be  that  such  know- 
ledge makes  it  the  duty  of  the  husband  to  inform  himself , 
and  if  he  omits  inquiry  he  cannot  afterwards  complain  {q) ; 
but  if  he  does  inquire,  and  inooirect  information  is  giyen, 
this  is  equiyalent  to  total  concealment  (r).  According  to 
the  modem  doctrine  no  difference  is  made  by  collateral 


(k)  Cp.  on  this  subject  Day. Cony, 
vol.  3,  pt.  2.  707. 

(0  Bnglund  y.  Jhwnt,  2  Beay. 
522,  628. 

(m)  1  Russ.  485.  See  the  earlier 
authorities  there  discussed. 

(n)  2  Beay.  629. 

(o)  England  y.  Dcumt^  supra.  Cp. 
Downed  v.  Jmninga,  32  Beay.  290, 
294. 


{p)  St,  George  y.  Wake,  1  My.  ft 
E.  610,  625. 

(S)  Wrigley  y.  Swaineon,  3  De  G. 
ft  Sm.  458. 

(r)  Frideaux  y.  LonedaUy  4  Oiff. 
159.  The  Court  of  Appeal  (1  D. 
J.  S.  433,  438)  declined  to  say  any- 
thing on  this  ^rt  of  the  case, 
affirming  the  decision  on  the  irround 
that  the  settlor  hersr^' 
undentand  the  effect 


^ir 
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oircumstanoeB,  "  such  as  the  poverty  of  the  husband — ^the 
fact  that  he  has  made  no  settlement  upon  the  wife — the 
reasonable  ohyacter  of  the  settlement  [which  is  im- 
peached], as  in  the  case  of  a  settlement  upon  the  children 
of  a  former  marriage  "  or  the  like. 

Nevertheless  relief  may  be  refused  on  the  ground  that 
the  husband's  conduct  before  the  marriage  has  been  such 
as  to  "  put  it  out  of  the  power  of  the  wife  effectually  to 
make  any  stipulation  for  the  settlement  of  her  property  " : 
as  where  there  has  been  previous  seduction  («). 

It  is  said  that  if  the  husband  discovers  the  settlement 
before  the  marriage  takes  place,  he  may  rescind  the  con- 
tract to  many,  and  will  have  a  good  defence  to  an  action 
for  breach  of  promise  of  marriage  {t).  This  seems  only 
reasonable,  but  we  do  not  know  of  any  direct  authority  for 
it.  Finally  we  venture  to  suggest  that  the  doctrine  might 
well  be  put  on  a  broader  ground  than  appears  in  the  cases. 

The  contract  to  marry  gives  rise  to  a  new  statuB  between 
the  parties,  to  which  mutual  duties  are  incident  beyond 
the  simple  performance  of  the  contract  by  marriage  at  the 
time  expressed  or  contemplated  (t«).  Among  these  may 
fairly  be  reckoned  the  observance  of  the  utmost  good  faith 
in  all  things,  and  in  particular  the  duty  of  not  making 
without  the  other  party's  consent  any  disposition  of  pro- 
perty of  such  a  permanent  and  considerable  kind  as  might 
affect  the  order  and  condition  of  the  future  household. 
Such  conduct  shows  a  want  of  confidence  which  the  other 
party  is  entitled  to  treat  as  incompatible  with  the  marriage 
contract.  Looking  at  it  in  this  way,  there  seems  no  reason 
why  the  rule  should  not  apply  to  both  parties  equally. 


(«)  Tayhr  y.  Pugh,  1  Ha.  608, 
614-6.  In  Downet  t.  Jennings ^  32 
Beay*  290,  no  importance  was  at- 
tached to  the  parties  haying  lired 
togpether  before  maxriage.  Sut  the 
circumstances  were  8U(m  as  to  show 
that  their  conduct  was  deliberate* 
The  husband's  riffht  to  set  aside  the 
■etUomenty  like  afi  rights  of  setting 


aside  or  rescinding  roidable  trans* 
actions,  may  be  lost  hj  acquiescence 
or  delay  amounting  to  proof  of 
acquiescence:  Loadtr  ▼.  Ciark^f  2 
Mac.  &  a.  382. 

(0  By  Sir  John  Leach,  M.  B.  in 
8i,  Otwrge  y.  Wake^  tupra, 

(u)  Frost  y.  Knight^  L.  B.  7  £k. 
HI,  116,  118« 
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The  expectation  of  aoquiring  a  marital  right  cannot  be 
said  really  to  exist  in  most  cases.    There  is  in  truth  a 
mutual  expectation  of  acquiring  what  is  practically  a 
common  interest.    It  is  obvious,  however,  that  as  a  rule 
the  only  motive  for  a  clandestine  settlement  is  the  woman's 
desire  to  exclude  the  marital  right  of  the  future  husband. 
Since  no  such  motive  can  exist  on  the  other  side,  the  con- 
verse  case  of  a  clandestine  settlement  by  the  man  is  most 
unlikely  to  happen ;  there  is  little  chance,  therefore,  that  Other 
the  correctness  of  the  view  here  suggested  will  ever  be  ^^^ 
brought  to  a  decisive  test.    One  reported  case,  however,  *1^?^" 
supplies  some  analogy.     By  a  marriage  settlement  the  upon 
husband's  father  settled  a  jointure  on  the  wife :  by  a  secret  JJJ^^f» 
bond  of  even  date  the  husband  indemnified  his  father 
against  the  payment  of  it :  this  indemnity  was  held  void  as 
^'  a  fraud  upon  the  faith  of  the  marriage  contract "  (x). 


4.  Marriages  within  the  prohibited  degrees  of  kindred  4.  Mar- 
aud affinity  are  another  class  of  transactions  contrary  to  ^^^ 
positive  law.    For  although  no  direct  temporal  penalties  prohibited 
are  attached  to  them,  they  have  been  made  the  subject    ®^^'^®®"* 
of  express  and  definite  statutory  prohibition  (y).    They 
formerly  could  not  be  treated  as  void  unless  declared  so  by 
an  ecclesiastical  Court  in  the  lifetime  of  the  parties :  but 
by  a  modem  statute  (6  &  6  Wm.  4,  c.  54)  they  are  now 
absolutely  void  for  all  purposes.    An  executory  contract 
to  marry  within  the  prohibited  degrees  is  of  course  abso- 
lutely void  also  (2),  and  would  indeed  have  been  so  before 
the  statute.    These  rules  are  not  local,  like  other  rules  of 


(a?)  Palmer  v.  Neave,  11  Vea.  166. 
Cp.  the  other  siinilar  cases  cited  in 
Btory  Eq.  Jar.  {{  266-271.  One  or 
two  of  these,  howerer,  are  reaUj 
cases  of  estoppel. 

(y)  32  H.  8,  o.  38,  and  earlier 
repealed  statntes  of  the  same  rei^. 
It  is  the  better  supported  opinion 
that  5  &  6  Wm.  4,  c.  54,  does  not 
contain  any  new  substantiTe  prohi- 
bition.   See  Brook  t.  Brook,  9  H. 


L.  C.  193. 

{z)  It  seems  from  MiUward  r. 
Zittiewoody  6  Ex.  776,  20  L.  J.  Ex. 
2,  that  in  the  barely-  possible  case 
of  the  relationship  being  known  to 
only  one  of  the  parties,  by  whom  it 
is  ^udulcntly  concealed  from  the 
other,  the  innocent  party  may  sue 
as  for  a  breach  of  contract,  though 
the  performance  of  the  agreement 
womil  be  unlawfuL 
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municipal  law  prescribing  the  solemnities  of  the  marriage 
ceremony,  requiring  the  consent  of  particular  persons,  or 
the  like :  the  legislature  has  referred  the  prohibition  to 
public  grounds  of  a  general  nature  (speaking  of  these 
marriages  as  "  contrary  to  God's  law  ")  (a),  and  it  conoems 
not  the  form  but  the  substance  of  the  contract ;  it  there- 
fore applies  to  the  marriages  of  domiciled  British  subjects^ 
in  whatever  part  of  the  world  the  ceremony  be  performed, 
and  whether  the  particular  marriage  is  or  is  not  of  a  kind 
allowed  by  the  local  law  (6). 

Where  a  marriage  has  been  contracted  in  England  be- 
tween foreigners  domiciled  abroad,  English  Courts  will 
recognize  disabilities,  though  not  being  iuria  gentium^  im- 
posed by  the  law  of  the  domicil  of  both  parties  {c) :  but  a 
marriage  celebrated  in  England  is  not  held  invalid  by 
English  Courts  on  the  ground  that  one  of  the  parties  is 
subject  by  the  law  of  his  or  her  domicil  to  a  prohibition 
not  recognized  by  English  law,  at  all  events  where  the 
other  party's  domicil  is  English  {d). 

The  ''Act  for  the  better  regulating  the  future  maiziages 
of  the  Boyal  Family"  (12  Gfeo.  3,  c.  11)  imposes  on  the 


(a)  The  lue  of  these  partioular 
worda  aeems  of  little  importance. 
The  true  reason  is  shortly  put  by 
Savignj,  Syst.  8.  326:  <*die  hier 
einschlagenden  Gesetze,  die  auf 
sittlioheD  Riioksiohteii  berahen, 
haben  eine  strong  positive  Nator." 
Savigny's  authority  is  i)erhaps 
sufficient  to  defend  the  doctrine  of 
£rook  y.  Brook  agfainst  the  caustic 
criticism  passed  upon  it  by  the 
Chief  Justice  of  Massachusetts  in 
Commontcealth  r.  Zanef  113  Mass. 
at  p.  473:— 

''The  judgment  proceeds  upon 
the  ground  £at  an  Act  of  Parlia- 
ment is  not  merely  an  ordinance  of 
man  but  a  conclusive  declaration  of 
the  law  of  God ;  and  the  result  is 
that  the  law  of  God,  as  declared  by 
Act  of  Parliament,  and  expounded 
by  the  House  of  Lords,  raries 
according  to  the  time,  place,  length 


of  life  of  parties,  pecuniazy  interests 
of  third  persons,  petitions  to  human 
tribunals,  and  technical  rules  of 
statutory  oonstruction  and  judicial 
procedure." 

(b)  Brook  y.  Brook,  iupra.  See 
per  Ix>rd  Campbell  at  p.  220.  He 
also  doubted  whether  a  marriage 
allowed  by  the  law  of  the  place,  but 
contracted  by  English  subjects  who 
had  come  there  on  puzpose  to  evade 
the  English  law,  womd  be  recog- 
nized even  by  the  local  courts.  Cp. 
Sottomayor  v.  Dt  Barros,  infra. 

(e)  Sottamayor  y.  De  Barroi  (C. 
A.)  3  P.  D.  1. 

(d)  Sotiomayor  y.  De  Barroa,  6 
P.  D.  94,  dissenting  from  some 
dicta  in  the  previous  judgment  of 
the  C.  A.,  which  however  went  on 
a  supposed  different  state  of  the 
facts. 
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persons  within  its  operation  disabilities  (absolute  before 
the  age  of  25,  qualified  after  that  age)  to  marry  without 
the  consent  of  the  Sovereign :  and  this  disability  is  per- 
sonal, not  looal,  so  that  a  marriage  without  consent  is 
equally  invalid  wherever  celebrated  (e). 

6,  Moreover  a  great  variety  of  dealings  of  which  con-  6.  Agree- 
tracts  form  part,  or  to  which  they  are  incident  in  the  oiegalby 
ordinary  course  of  affairs,  are  for  extremely  various  reasons  statute, 
forbidden  or  restricted  by  statute.    During  the  last  cen- 
tury, in  particular.  Acts  of  Parliament  regulating  the 
conduct  of  sundry  trades  and  occupations  were  strangely 
multiplied.    Most  of  these  are  now  repealed,  but  the  deci- 
sions upon  them  established  principles  on  which  our  Courts 
still  act  in  dealing  with  statutes  of  this  kind. 

The  question  whether  a  particular  transaction  comes  Conatrac- 
within  the  meaning  of  a  prohibitory  statute  is  manifestly  prohU>i. 
one  of  construction.  So  far  as  we  have  to  do  with  it  here,  ^Y  ^- 
we  have  in  each  case  to  ask.  Does  the  Act  mean  to  forbid 
this  agreement  or  not  P  And  in  each  case  the  language  of 
the  particular  Act  must  be  considered  on  its  own  footing. 
Decisions  on  the  same  Act  may  of  course  afford  direct 
authority.  But  decisions  on  more  or  less  similar  enact- 
ments, and  even  on  previous  enactments  on  the  same 
subject,  cannot  as  a  rule  be  regarded  as  giving  more  than 
analogies.  Attempts  have  indeed  been  made  at  different 
times  to  lay  down  fixed  rules,  nominally  of  construction, 
but  really  amounting  to  rules  of  law  which  would  control 
rather  than  ascertain  the  expressed  intention  of  the  legis- 
lature. But  in  recent  times  our  courts  have  fully  and 
explicitly  disclaimed  any  such  powers  of  interpretation. 

"  The  only  rule  for  the  oonstraction  of  Acts  of  Parliament  is  that  thejr 
should  be  construed  according  to  the  intent  of  the  Parliament  which 
passed  the  Act ;  "  proyided  that  the  words  be  "  sufficient  to  accomplish 
the  manifest  purpose  of  the  Act "  (/}. 

{e)  The  Sussex  Peerage  case,  11  Brougham  at  p.  150.    And  see  per 

CI.  &  F.  85.  Knight  Bruce,  L.  J.  Crofts  v.  Mid- 

(/)  Opinion  of  the  Judges  in  the  dleton,  8  D.  M.  G-.  217  ;  per  Lord 

Sussex  Peerage  ca.  11  CI.  &  F.  at  p.  Blackburn,  in  River  Wear  Commrs. 

143,  per  Tindal,  0.  J. ;  per  Lord  v.  Adamson,  2  App.  Ca.  at  p.  764. 


statutes. 


2o2  UNLAWPCL  A0REE1CE2IXS. 

In  like  maimer  it  is  now  understood  that  one  or  two 
dicta  which  are  to  be  found  in  the  booksy  soggestiDg  that 
an  Act  of  Parliament  against «  common  right '^  or  "  natural 
equity  "  would  be  Yoid,  must  stand  as  warning  rather  than 
authority  (jj) .  The  effect  of  plain  and  unambiguous  words 
is  not  to  be  limited  by  judicial  construction  even  though 
anomalous  results  should  follow  (A). 
Policy  of  On  the  other  hand  the  general  intention  is  to  be  re- 
garded,  and  may  if  necessaiy  prevail  over  paitioular 
expressions,  no  less  than  in  the  interpretation  of  private 
instruments  (i).  But  this  must  be  an  intention  collected 
from  what  the  legislature  has  said,  not  arrived  at  by  con- 
jectures of  what  the  legislature  might  or  ought  to  have 
meant.  A  transaction  not  in  itself  immoral  is  not  to  be 
held  unlawful  on  a  conjectural  view  of  the  policy  of  a 
statute  (A*).  We  may  now  understand  the  meaning  of  this 
last  phrase,  which  is  not  uncommon  in  cases  of  the  kind 
now  before  us.  The  true  policy  of  a  statute,  in  a  court  of 
justice  at  all  events,  is  neither  more  nor  less  than  its  right 
and  reasonable  construction.  The  Courts  no  longer  under- 
take either  to  cut  short  or  to  widen  the  effect  of  legislation 
according  to  their  views  of  what  ought  to  be  the  law. 
^'  Before  we  can  make  out  that  a  contract  is  illegal  under  a 
statute,  we  must  make  out  distinctly  that  the  statute  has 
provided  that  it  shall  be  so  "  (/). 

The  cases  in  which  acts  of  corporate  bodies  created  for 
special  purposes  have  been  held  void  as  '^  contrary  to  the 
policy  of  the  legislature  "  and  tending  to  defeat  the  objects 
of  the  incorporation  have  already  been  considered  in  Ch.  IL 
Eightly  understood,  they  are  quite  consistent,  it  is  believed, 
with  what  is  here  said. 


{a)  Per  wales,  J.  Lee  v.  Sude,  ^.  (A)  Cargo  ex  Argue,  &c.  L.  R.  6  P. 

Kg,  Co.  L.  R.  G  C.  P.  676,  582.    Cp.  C.  at  pp.  162-3. 

for  the  old  view  the  dictum  of  Lord  (i)  Aa  to  which  see  L.  R.  2  Ex. 

Holt,  12  Mod.  687-8:  "An  act  of  198. 

parliament  can  do  no  wrong,  though  (*)  Barton  t.  A/iiir,  L.  R.  6  P.  C. 

it  may  do  several  things  that  look  134. 

pretty  odd,'*  and  the  context.  (/)  Field,  J.  4  Q.  B.  D.  at  p.  224. 
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These  prinoiples,  Then  applied  to  the  more  limited 
sabjeot-mstter  of  prohibitory  statutes,  give  the  following' 
ooioUaries: 

(a)  .  When  a  transaotion  is  forbidden,  tiie  groonds  of  the  BuIm. 
prohibition  are  immaterial.     Courts  of  justice  oannot  take  f-  ^°  ^• 
note  of  any  diilerenoe  between  mala  prohibita  (t.e.  things  between 
which  if  not  forbidden  by  positive  law  would  not   be  !^^,™, 
immoral)  and  mala  in  se  {i.e.  things  which  are  bo  forbidden  and  maiun 
as  being  immoral).  '"  "" 

(b).  The  imposition  of  a  penalty  by  the  legislature  on  s.Feiuitj 
any  speoiflo  act  or  omission  is  prima  facie  equivalent  to  an  ^^^ta 
express  prohibition.  grohibi- 

These  rules  are  estAblished  by  the  case  of  Senaky  v. 
Bignold{m),  which  decided  that  a  printer  could  not 
recover  for  his  work  or  materials  when  he  had  omitted  to 
print  bis  name  on  the  work  printed,  as  then  required  by 
statute  (n).  It  was  argued  that  the  contract  was  good,  as 
the  Act  contained  no  specific  prohibition,  but  only  a 
direction  sanctioned  by  a  penalty.  But  the  Court  held 
unanimously  that  this  was  unt«nable,  and  a  party  coidd 
not  be  permitted  to  sue  on  a  ooutraot  where  the  whole 
subject-matter  was  "  in  direct  violation  of  the  provisions  of 
an  Act  of  Parliament."  And  Best,  J.  said  that  the  dis- 
tinction between  mala  prohibita  and  mala  in  se  was  long 
since  exploded.  The  same  doctrine  has  repeatedly  been 
enounced  in  later  oases. 

Thus,  for  example,  by  the  Court  of  Exchequer : 

"  Wben  Uie  contract  wbich  the  plaintiff  seeke  to  enforce,  be  it  ezpren 
or  implied,  ii  expteaal;  or  by  implication  forbidden  b;  the  e 
•tstnte  l«w,  no  Conrt  iriU  lend  its  assiatance  to  gire  i 
eqnallf  olenr  that  a  ooutnict  is  void  if  ptt^bited  bj  a  e 
the  statute  infiicta  a  penal^  onlf ,  because  sncb  a  penalty 
hibition"(a). 

(m)  6  B.  &  Aid.  336.  eheiUr  i  Milford  Sy 

(h)  See  now  32  *  33  Vict.  c.  24.  688,  33  L.  J.  C.  P.  i 

(o)  Otpt  T.  BmclBHdi,  2  U.  ft  W.  Youghal  By.  Cn.  4  CI 
149,  167.    Op.   Cluaihert  t.  Mm- 
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0.  Bat  ab- 
sence of 
penalty 
does  not 
alter  ex- 
press pro- 
nibition. 

s.  What 
may  not 
be  done 
directly 
must  not 
be  done 
indirectly. 

Booth  V. 
Bank  of 
England. 


Bank  of 

U.  S.  V. 
Owens. 


It  is  needless  to  discuss  the  "  policy  of  the  law  "  when  it 
is  distinctly  enunciated  by  a  statutory  prohibition  (jp). 

(c) .  Conversely,  the  absence  of  a  penalty,  or  the  failure 
of  a  penal  clause  in  the  particular  instance,  will  not 
prevent  the  Court  from  giving  effect  to  a  substantive 
prohibition  (q). 

(d).  What  the  law  forbids  to  be  done  directly  cannot  be 
made  lawful  by  being  done  indirectly. 

In  Booth  V.  Bank  of  England  (r)  a  joint-stook  bank  pro- 
cured its  manager  to  accept  certain  bills  on  the  tinder- 
standing  that  the  bank  would  find  funds,  these  bills  being 
such  as  the  bank  itself  could  not  have  accepted  without 
violating  the  privileges  of  the  Bank  of  England.  It  was 
held  by  the  House  of  Lords,  following  the  opinion  of 
the  judges,  that  this  proceeding  ''must  equally  be  a 
violation  of  the  rights  and  privileges  of  the  Bank  of 
England,  upon  the  principle  that  whatever  is  prohibited 
by  law  to  be  done  directly  cannot  legally  be  effected  by 
an  indirect  and  circuitous  contrivance : "  for  the  acceptor 
was  merely  nominal,  and  the  bills  were  in  fact  meant  to 
circulate  on  the  credit  of  the  bank. 

In  Bank  of  United  States  v.  Owens  («)  (Supreme  Court, 
U.S.)  the  charter  of  the  bank  forbade  the  taking  of  a 
greater  rate  of  interest  than  six  per  cent.,  but  did  not  say 
that  a  contract  should  be  void  in  which  such  interest  was 
taken.  A  note  payable  in  gold  was  discounted  by  a 
branch  of  the  bank  in  a  depreciated  local  paper  cuirenoy 
at  its  nominal  value,  so  that  the  real  discount  was  much 
more  than  six  per  cent.  The  Court  held  this  transaction 
void,  though  there  was  no  express  prohibition  of  an  agree^ 
ment  to  take  higher  interest,  and  though  the  charter  spoke 
only  of  taking,  not  of  reserving  interest.  Parts  of  the 
judgment  are  as  follows :  '*  A  fraud  upon  a  statute  is  a 


{p)  See  per  Lord  Cranwortb,  J?x 
parte  NeiUon,  3  D.  M.  G.  556,  566. 

(q)  Sussex  Peerage  ca.  11  Gl.  &  F. 
at  pp.  148-9. 


(r)  7  CI.  &  F.  509,  640,  upholding 
Bank  of  England  ▼.  Andire^^  *1 
Keen  328,  3  Bing.  K.  C.  589. 

(«)  2  Peters  527. 
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violation  of  the  statute."  "  It  cannot  be  permitted  by  law 
to  stipulate  for  the  reservation  of  that  which  it  is  not  per- 
mitted to  receive.  In  those  instances  in  which  Courts  are 
called  upon  to  inflict  a  penalty  it  is  necessarily  otherwise ; 
for  then  the  actual  receipt  is  generally  necessary  to  con-  ■ 
summate  the  offence.  But  when  the  restrictive  policy  of 
a  law  alone  is  in  contemplation,  we  hold  it  to  be  an 
universal  rule  that  it  is  unlawful  to  contract  to  do  that 
which  it  is  unlawful  to  do." 

*'  There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy,  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal  .  .  .  there  is  no  distinction  as  to 
vitiating  the  contract  between  malum  in  se  and  malum 
prohibitum*'  {t). 

The  cases  are  similar  in  principle  in  which  transactions 
have  been  held  void  as  attempts  to  evade  the  bankruptcy 
law :  thus,  to  take  only  one  example,  a  stipulation  that  a 
security  shall  be  increased  in  the  event  of  the  debtor's 
bankruptcy,  or  any  provision  designed  for  the  like  pur- 
pose and  having  the  like  effect,  is  void  (u). 

When  conditions  are  prescribed  by  statute  for  the  conduct  Where 

of  any  particular  business  or  profession,  and  such  conditions  ^sori^ 

are  not  observed,  agreements  made  in  the  course  of  such  ^^^  ^^s 
,      ,  •      .  duct  of 

busmess  or  profession —  particular 

(e)  are  void  if  it  appears  by  the  context  that  the  object  ^^f  *  *°** 
of  the  legislature  in  imposing  the  condition  was  the  main-  obsenr- 
tenance  of  public  order  or  safety  or  the  protection  of  the  Som— 
persons  dealing  with  those  on  whom  the  condition  is  s.  ayoids 
imposed:  ^  ^^^ 

(f)  are  vaUd  if  no  specific  penalty  is  attached  to  the  theoon- 
specifio  transaction,  and  if  it  appears  that  the  condition  forgeneral 

(0  2  PeteiB  636,  639.  725.  It  must  be  shown,  to  yitiate 
(m)  Ex  parte  Maekoff,  8  Ch.  643 ;  a  transaotion  on  this  ground,  that 
Bx parte  WiUiamt  {fj.  A.),  7  Gh.  D.  the  provision  was  inserted  in  con- 
138,  where  the  device  used  was  the  templation  of  bankruptcy  and  for 
attornment  of  the  debtor  to  his  the  purpose  of  defeating  the  bank- 
mortgagee  at  an  exceseiye  rent ;  Ex  ruptcy  law :  Ex  parte  Voieey,  C.  A. 
parte  Jackwn  (C.  A.),   H  Oh.  D.  21  Ch.  D.  442,  461. 


r  X 


I.   3'..    i.  46. 


.  -x-  •   iic»o«,  aiuii  not  avoid 
^  :\2(Bbc  c  difOTe  ]iiia  of  his 


1 


PROHIBITORY  STATUTES.  257 

effect  of  this  ia  that  an  unlicensed  contract  hj  a  snireyor  to  perform 
work  or  supply  materials  for  any  highway  under  his  care  is  absolutely 
illegal,  and  the  justices  have  no  discretion  (under  s.  44)  to  allow  pay- 
ments in  respect  of  it. 

Contract  not  Avoided. 

BaiUy  y.  Harris,  12  Q.  B.  905,  18  L.  J.  Q.  B.  115.  A  contract  of  sale 
is  not  Toid  merely  because  the  goods  are  liable  to  seizure  and  forfeiture 
to  the  Crown  under  the  ezuise  laws. 

Smith  Y.  Mawhoodj  14  M.  &  W.  452.  The  sale  of  an  exciseable  article 
is  not  avoided  by  the  seller  having  omitted  to  paint  up  his  name  on  the 
licensed  premises  as  required  by  6  Geo.  4,  o.  81,  s.  25.  Probably  this 
decision  would  goyem  the  construction  of  the  very  similar  enactment  in 
the  Licensing  Act,  1872  (35  &  36  Vict.  c.  94,  s.  11). 

Smith  V.  Undo,  4  C.  B.  N.  8.  395,  in  Ex.  Ch.  6  0.  B.  N.  S.  587.  One 
who  acts  as  a  broker  in  the  City  of  London  without  being  licensed  under 
6  Ann.  c.  68  (Rev.  Stat. :  al.  16)  and  57  Geo.  3,  c.  Ix.  (b)  cannot  recover 
any  commission,  but  a  purchase  of  shares  made  by  him  in  the  market  is 
not  void :  and  if  he  has  to  pay  the  purchase-money  by  the  usage  of  the 
market,  he  can  recover  from  his  principal  the  money  so  paid. 

And  see  further,  as  to  statutory  prohibitions  of  this  kind,  Benjamin  on 
Sale  621  sqq. 

And  in  general  an  agreement  which  the  law  forbids  to 
be  made  is  void  if  made.  But  an  agreement  forbidden  by 
statute  may  be  saved  from  being  void  by  the  statute  itself , 
and  on  the  other  hand  an  agreement  made  void  or  not 
enforceable  by  statute  is  not  necessarily  illegal.  An  agree- 
ment may  be  forbidden  without  being  void,  or  void  with- 
out being  forbidden. 

(o).  Where  a  statute  forbids  an  agreement,  but  says  o.  Agree* 
that  if  made  it  shall  not  be  void,  then  if  made  it  is  a  con-  ^^  ^^ 
tract  which  the  Court  must  enforce.  though 

By  1  &  2  Vict.  0.  106,  it  is  unlawful  for  a  spiritual  if  statute* 
person  to  engage  in  trade,  and  the  ecclesiastical  Court  may  ^^V^^^J 
inflict  penalties  for  it.     But  by  s.  31  a  contract  is  not  to  Tides. 

(b)  These  Acts  are  repealed  as  to  the    somewhat    obscurely   framed 

the  power  of  the  city  court  to  make  London  Brokers  Relief  Act,  1870, 

rules,  &o.,  but  not  as  to  the  neoes-  33  &  34  Vict.  c.  60. 
sity  of  brokers  being  admitted  by 

P.  S 
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be  void  by  reason  only  of  being  entered  into  by  a  spiritual 
person  contrary  to  the  Act.  It  was  contended  without 
success  in  Lewia  v.  BtHght  {c)  that  this  proyiso  could  not 
apply  when  the  other  party  knew  with  whom  he  was 
dealing.  But  the  Court  held  that  the  knowledge  of  the 
other  party  was  immaterial ;  the  legislature  meant  to  pro- 
vide against  the  scandal  of  such  a  defence  being  set  up. 
And  Erie,  J.  said  that  one  main  purpose  of  the  law  was  to 
make  people  perform  their  contracts,  and  in  this  case  it 
fortunately  could  be  carried  out. 


B.  Agree-  (h).  Where  no  penalty  is  imposed,  and  the  intention  of 
^^mplj  the  legislature  appears  to  be  simply  that  the  agreement  is 
not  en-  ^^^  ^  \^  enforced,  there  neither  the  agreement  itself  nor 
but  not  '  the  performance  of  it  is  to  be  treated  as  unlawful  for  any 
^^    other  purpose. 

Modem  legislation  has  produced  some  very  curious 
results  of  this  kind.  In  several  cases  the  agreement  can- 
not even  be  called  void,  being  good  and  recognizable  by 
the  law  for  some  purposes  or  for  every  purpose  other  than 
that  of  creating  a  right  of  action.  These  cases  are  reserved 
for  a  special  chapter  {d). 


Wagers. 

Void,  but 
not  abso- 
lutely 
iUegal. 

Fitch  r. 
Jones. 


In  the  case  of  wagers  the  agreement  is  null  and  void  by 
8  &  9  Vict.  c.  109,  s.  18,  and  money  won  upon  a  wager 
cannot  be  recovered  either  from  the  loser  or  from  a  stake- 
holder (with  a  saving  as  to  subscriptions  or  contributions 
for  prizes  or  money  to  be  awarded  "  to  the  winner  of  any 
lawful  game,  sport,  pastime,  or  exercise;"  the  saving 
extends  only  to  cases  where  there  is  a  real  competition 


(c)  4  E.  &  B.  917,  24  L.  J.  Q.  B. 
191. 

(d)  See  Ch.  XII.,  On  Agreements 
of  Imperfect  Obligation.  The  dis- 
tinction between  an  enactment 
which  imposes  a  penalty  without 
maldng  the  transaction  void,  and 
one  which  makes  the  forbidden 
transaction  void,  is  expressed  in  the 
civil  law  by  the  tenns  (which  are 


classical)  minut  quam  perfeeia  Ux 
and  perfeeia  lex,  Ulp.  Beg.  1  {  2, 
cp.  Say.  Syst.  4.  650.  A  consiittt- 
tion  of  Theodosias  and  ValentiniazL 
(Cod.  1.  14.  de  leg.  5)  enjoined  that 
all  prohibitory  enactments  were  to 
be  construed  as  avoiding  the  trans- 
actions prohibited  by  them  (thatis, 
as  Ugei  perfeetae)  whether  it  were  so 
expressed  or  not. 
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between  two  or  more  persons  {e)j  and  the  "  subscription  or 
contribution  "  is  not  money  deposited  with  a  stake-holder 
by  way  of  wager)  (/) .  Wagers  were  not  as  such  unlawful 
or  unenforceable  at  common  law  (we  shall  have  to  recur  to 
this  under  the  head  of  "  public  policy ") :  and  since  the 
statute  does  not  create  any  ofFence  or  impose  any  penalty, 
a  man  may  still  without  violating  any  law  make  a  wager, 
and  if  he  loses  it  pay  the  money  or  give  a  note  for  the 
amount.  The  consideration  for  a  note  so  given  is  in  point 
of  law  not  an  illegal  consideration,  but  merely  no  considera- 
tion at  all.  The  difference  is  important  to  the  subsequent 
holder  of  such  a  note.  If  the  transaction  between  the 
original  parties  were  fraudulent  or  in  the  proper  sense 
illegal,  the  burden  of  proof  would  be  on  the  holder  to  show 
that  he  was  in  fact  a  holder  for  value;  but  here  the 
ordinary  presumption  in  favour  of  the  holder  of  a  negotiable 
instrument  is  not  excluded  (g).  In  like  manner  ^*  if  a  party 
loses  a  wager  and  requests  another  to  pay  it  for  him,  he  is 
liable  to  the  party  so  paying  it  for  money  paid  at  his 
request :  "  as  where  a  broker  is  employed  in  fictitious  deal- 
ings in  shares  which  are  resdly  wagers  on  the  price  of 
shaies,  and  according  to  custom  himself  pays  the  amount 
due  (A).  This  goes  farther  than  an  earlier  case  in  which 
it  was  held,  in  a  somewhat  guarded  manner,  that  payment 
by  the  drawer  of  racing  debts  of  the  acceptor  is  a  good 
consideration  for  a  bill  of  exchange  (t). 

But  under  another  modem  statute  (5  &  6  Wm.  4,  c.  41, 
8.  1)  securities  for  money  won  at  gaming  or  betting  on 
games,  or  lent  for  gaming  or  betting,  are  treated  as  given 
for  an  illegal  consideration  (A:). 


{e)  e.  a.  a  wager  that  a  horse  will 
trot  eighteen  miles  in  an  hour  is  not 
within  it,  as  there  can  he  no  winner 
in  the  tme  sense  of  the  clause: 
Batwn  T.  Kewman  (C.  A.)  1  C.  P. 
D.  673. 

(/)  Diggle  v.  Higgs  (C.  A.)  2  Ex. 
D.  422 ;  THmbU  v.  Hill  {J.  C)  6 
App.  Ca.  342. 

Ql)  Fitch  T.  Jonea,  5  E.  &  B.  238, 


24  L.  J.  Q.  B.  293,  see  judgments  of 
Lord  Camphell,  C.  J.  and  Erie,  J. 

(h)  Rotewame  y.  Billing^  15  C.  B. 
N.  S.  316,  33  L.  J.  0.  P.  65. 

(t)  Quid*  Y.  Harriwn,  10  Ex.  672, 
677.  As  to  recovering  money  de- 
posited with  a  stakeholder  or  agent, 
see  p.  334  helow. 

{k)  The  statute  does  not  affect  a 
loan  of  money  to  pay  a  debt  pre- 
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It  would  be  Inappropriate  to  the  general  pnrpoee  of  this 
work,  as  well  as  impracticable  within  its  limits,  to  enter  in 
detail  upon  the  contents  or  constmction  of  the  statates 
which  prohibit  or  affect  Tarioos  kinds  of  contracts  by  r^u- 
lating  particular  professions  and  occupations  or  otherwise. 
It  has  been  attempted,  howcTery  to  make  some  collection  of 
them  in  the  Appendix  {f). 

Agree-  The  rules  and  principles  of  law  which  disallow  agree- 

^^^tion  nients  whose  object  is  to  contravene  or  evade  an  Act  of 

of  jMrirau    Parliament  do  not  apply  to  private  Acts,  so  far  as  these  are 

Pariia-       in  the  nature  of  agreements  between  parties.    If  any  of 

mcnt  not    ^j^^  persons  interested  make  arrampements  between  them- 

bad.  selves  to  waive  or  vary  provisions  in  a  private  Act  relating 

only  to  their  own  interests,  it  cannot  be  objected  to  such 

an  agreement  that  it  is  in  derogation  of,  or  an  attempt  to 

repeal  the  Act  {m). 


B.  Agreements  contrary  to  tnorak  or  good  manners. 

B.  Con-         It  is  not  every  kind  of  immoral  object  or  intention  that 
p^i^      will  vitiate  an  agreement  in  a  Court  of  justice.    When  we 
morality,    call  a  thing  immoral  in  a  legal  sense  we  do  not  mean  so  much 
Srlhifl    *^*  ^*  ^  morally  wrong  as  that  according  to  the  common 
means  only  understanding  of  reasonable  men  it  would  be  a  scandal  for 
morality.    ^  Court  of  justioe  to  treat  it  as  lawful  or  indifferent,  though 
the  transaction  may  not  come  within  any  positive  prohi- 
bition or  penalty.    What  sort  of  things  fall  within  this 
description  is  in  a  general  way  obvious  enough.    And  the 
law  might  well  stand  substantially  as  it  is,  according  to 
modem  decisions  at   any  rate,  upon  this  ground  alone. 
Inflnenoe    Some  complication  has  been  introduced,  however,  by  the 
2ui0(jo^      influence  of  ecclesiastical  law,  which  on  certain  points  has 
Iaw.  i)0en  veiy  marked,  and  which  has  certainly  brought  in  a 

Tiotuly  lost :  £x  parU  Fyke  (G.  A.)  (m)  Satfin  t.  Sotflake  Ry,  Co,  L.  R. 

8  Ch.  I).  764.  1  fix.  9.  Op.  and  diet.  i^Aaw'tolaim, 

(/)  Seo  Note  H.  10  Oh.  177. 
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tendency  to  treat  these  cases  in  a  peculiar  manner,  to  mix 
up  the  principles  of  ordinary  social  morality  with  considera- 
tions of  a  different  kind,  and  with  the  help  of  those 
considerations  to  push  them  sometimes  to  extreme  conclu- 
sions. Having  regard  to  the  large  powers  formerly  exercised 
by  spiritual  Courts  in  the  control  of  opinions  and  conduct, 
and  even  now  technically  not  abolished,  it  seems  certain 
that  everything  which  our  civil  Courts  recognise  as  immoral 
is  an  offence  against  ecclesiastical  law.  Perhaps,  indeed, 
the  converse  proposition  is  theoretically  true,  so  far  as  the 
ecclesiastical  law  is  not  directly  contrary  to  the  common 
law  (n) .  But  this  last  question  may  be  left  aside  as  merely 
curious. 

As  a  matter  of  fact  sexual  immorality,  which  formerly 
was  and  in  theory  still  is  one  of  the  chief  subjects  of 
ecclesiastical  jurisdiction,  is  the  only  or  almost  the  only 
kind  of  immorality  of  which  the  common  law  takes  notice 
as  such.  Probably  drunkenness  would  be  on  the  same 
footing.  It  is  conceived,  for  example,  that  a  sale  of 
intoxicating  liquor  to  a  man  who  then  and  there  avowed 
his  intention  of  making  himself  or  others  drunk  with  it 
would  be  void  at  common  law.  The  actual  cases  of  sale  of 
goods  and  the  like  for  immoral  purposes,  on  whose  analogy 
this  hypothetical  one  is  put,  depend  on  the  principles 
applicable  to  unlawful  transactions  in  general,  and  are 
accordingly  reserved  for  the  last  part  of  this  chapter. 
Putting  apart  for  the  present  these  cases  of  indirectly  im- 
moral agreements,  as  they  may  be  called,  we  find  that 
agreements  are  held  directly  immoral  in  the  limited  sense 
above  mentioned,  on  one  of  two  grounds :  as  providing  for 
or  tending  to  illicit  cohabitation,  or  as  tending  to  disturb 
or  prejudice  the  status  of  lawful  marriage  ("  in  derogation 
of  the  marriage  contract,"  as  it  is  sometimes  expressed) . 

With  regard  to  the  £rst  class,  the  main  principle  is  this,  nudt  ca- 

(m)  Cp.  Lord  Wertbury's  remarks  in  ffuni  v.  Hunt,  4  D.  F.  J.  at  pp. 
226-8,  233. 
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tioo — if 
fatore,  an 

i  'Uy*l    ■ 

tion :  if 


Jadgment 
of  liord 
Selbome, 
Ajerat  V, 
Jenldns. 


The  promise  or  expectation  of  fatoie  illicit  cohabitation  is 
an  unlawful  eondderation,  and  an  agreement  founded  on 
it  is  Toid.  Pa5t  cohabitation  is  not  an  unlawful  oonsideia- 
tion ;  indeed,  there  may  in  some  eircumstanoes  be  a  moral 
obligation  on  the  man  to  proyide  for  the  woman ;  but  the 
general  rule  applies  (o)  that  a  past  executed  consideration, 
whether  such  as  to  give  rise  to  a  moral  duty  or  not,  is 
equivalent  in  law  to  no  consideration  at  all.  An  agree- 
ment made  on  no  other  consideration  than  past  cohabita- 
tion is  merely  voluntary,  and  is  in  the  same  plight  as  any 
other  voluntary  agreement.  If  under  seal  it  is  bindiug 
and  can  Le  enforced  (j>),  otherwise  not  (q).  The  existence 
of  an  express  agreement  to  discoutinue  the  illicit  cohabita- 
tion, which  in  law  is  merely  superfluous  and  adds  nothing 
at  all — or  the  fact  of  the  defendant  having  previously  se- 
duced the  plaintiff,  which  ''  adds  nothing  but  an  executed 
consideration  resting  on  moral  grounds  only," — can  make 
no  difference  in  this  respect  {q). 

The  manner  in  which  these  principles  are  applied  has 
been  thus  stated  by  Lord  Selbome : — 

'*  Most  of  the  older  authorities  on  the  subject  of  contracts  founded  on 
unmoral  consideration  are  collected  in  the  note  to  Benyon  y,  Nettlefold  {r). 
Their  resulto  may  be  thus  stated :  1.  Bonds  or  oovenanta  founded  on  past 
cohabitation,  'whether  adulterous  («),  incestuoiis,  or  simply  immoral,  are 
valid  in  law  and  not  liable  (unless  there  are  other  elements  in  the  case)  to 
be  set  aside  in  equity.  2.  Such  bonds  or  ooTenants,  if  given  in  considera- 
tion of  future  cohabitation,  are  void  in  law  {t),  and  therefore  of  couzse 
also  void  in  equity.  3.  Belief  cannot  be  given  against  any  such  bonds 
or  covenants  in  equity  if  the  iUegal  consideration  appears  on  the 
face  of  the  instrument  («).     4.  If  an  illegal  consideration  does  not  appear 


io)  But  the  rule  is  modem  (Gh. 
Iv.  p.  169  above),  and  the  earlier 
cases  on  this  subject  belong  to  a  time 
when  a  different  doctrine  prevailed ; 
they  therefore  discuss  matters  which 
in  the  modem  view  are  simply  irre- 
levant, e.g.  theprevious  character  of 
the  parties.  The  phrase  j^raemt Mm 
pudicitiac  comes  from  this  period. 

( p)  Gray  v.  Mathia*^  b  Yes.  286. 

(ry)  Beaumont  v.  Retve^  8  Q.  B.  483. 

(r)  3  Mao.  &  Or,  94,  100» 


(«)  Kaye  v.  Moore^  1  Sim.  &  St. 
64. 

(0  Walker  v.  Ferkins^  3  Burr. 
1668. 

(u)  Gray  v.  Mathias,  5  Yes.  286 ; 
Smyth  V.  Or^ffifij  13  Sim.  245,  ap- 
pears to  be  really  nothing  else  than 
an  instance  of  the  same  rule.  The 
rule  is  or  was  a  general  one :  Simp- 
son  V.  Lord  Mowden^  3  My.  &  Or. 
97,  102. 
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on  the  face  of  the  instrament  the  objectioii  of  partieept  eriminit  will  not 
prevail  ag^ainst  a  bill  of  discovery  in  equity  in  aid  of  the  defence  to  an 
action  at  law  {x),  [this  is  now  of  no  consequence  in  England,  owing  to 
the  changes  in  procedure].  5.  Under  some  (but  not  under  all)  drcum- 
stances  when  the  consideration  is  unlawful,  and  does  not  appear  on  the 
face  of  the  instrument,  relief  may  be  given  to  a  partieeps  eriminis  in 
equity  "  (y). 

The  exoeption  alluded  to  in  the  last  sentence  is  pro- 
bably this :  that  "  where  a  party  to  the  illegal  or  immoral 
purpose  oomes  himself  to  be  relieved  from  the  obligation 
he  has  contracted  in  respect  of  it,  he  must  state  distinctly 
and  exclusively  such  grounds  of  relief  as  the  Court  can 
legally  attend  to  "  (s).  He  must  not  put  his  case  on  the 
ground  of  an  immoral  consideration  having  in  fact  failed, 
or  complain  that  the  instrument  does  not  correctly  express 
the  terms  of  an  immoral  agreement  (a). 

Where  a  security  is  given  on  account  of  past  cohabita- 
tion, and  the  illicit  connection  is  afterwards  resumed,  or 
even  is  never  broken  off,  the  Court  will  not  presume  from 
that  fact  alone  that  the  real  consideration  was  future  as 
well  as  past  cohabitation,  nor  therefore  treat  the  deed  as 
invalid  {b). 

There  existed  a  notion  that  in  some  oases  the  legel  per- 
sonal representative  of  a  party  to  an  immoral  agreement 
might  have  it  set  aside,  though  no  relief  would  have  been 
given  to  the  party  himself  in  his  lifetime :  but  this  has  been 
pronoimced  "  erroneous  and  contrary  to  law  "  (c) .  It  must 
be  borne  in  mind  that  the  whole  doctrine  applies  to  execu- 
tory agreements  only.  An  actual  transfer  of  property, 
which  is  on  the  face  of  it  '*  a  completed  voluntary  gift,  valid 
and  irrevocable  in  law  "  and  confers  an  absolute  beneficial 
interest,  cannot  be  afterwards  impeached  either  by  the 

(x)  Benyon  v.  Kettlefoldi  supra.  mey  v.  Eley^  17  Sim.  1 :    but  the 

(y)  Ayertt  v.  Jenkint,  16  £q.  276,  case  is  hardly  intelligible. 
282.  (b)  Gray  v.  Maihiat,  6  Yes.  286  ; 

(2)  JBatiy  T.  Cheattr,  5  Beav.  103,  Ball  v.  Falmer,  3  Ha.  532 ;   Vol- 

109.  lanee  t.  JBlayden,  26  Ch.  D.  353. 

^a)  SemhUj  relief  will  not  be  given  {e)  Ayertt  y.  Jenkins^  16  £q.  275, 

if  it  appears  that  the  immoral  con-  281,  284, 
sideration  has  been  executed :  Sit' 
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•ettlor  or  by  his  xvprefleotatms,  tlwogfa  in  £Mt  i^ 
immoral  c^/nsideralion  V  . 
Prr/rur>f<c  Where  parties  who  hare  been  liring  together  in  illicit 
xujtA  m  cohabitation  separate,  and  the  man  eoTcnants  to  paj  an 
r^nmry^  annuity  to  the  woman,  with  a  proTiso  that  the  annuity 
6*-^  i*  shall  cease  or  the  deed  shall  be  void  if  the  parties  live  to- 
^  g*?ther  again,  there  the  covenant  is  valid  as  a  simple 

Toluntaiy  covenant  to  pay  an  annuity,  bat  the  proviso  is 
wholly  void.  It  makes  no  difference,  of  comse,  if  the 
f^artieSy  being  within  the  prohibited  d^prees  of  affinity, 
have  gone  through  the  form  of  marriage,  and  the  deed  ia 
in  the  ordinary  form  of  asepaiation  deed  between  husband 
and  wife  (d).  When  the  patties  are  really  married  such  a 
proviso  is  usual  but  superfluous,  for  the  deed  is  in  any  case 
avoided  by  the  parties  afterwards  living  together  (e).  This 
brings  us  to  the  second  branch  of  this  topic,  namely  the 
validity  of  separation  deeds  and  agreements  for  separation. 
H<5panition  The  history  of  the  subject  will  be  found  very  clearly  set 
ifiiuwS,  '^^^  ^^  I^*^  Westbury's  judgment  in  Sunt  v.  Hunt  (/). 
Hunt  9.  From  the  ecclesiastical  point  of  view  marriage  was  a  sacra- 
ment  creating  an  indissoluble  relation.  The  duties  attach* 
iog  to  that  relation  were  ^'  of  the  highest  possible  religious 
obligation  "  and  paramount  to  the  will  of  the  parties.  In 
ecclesiastical  Courts  an  agreement  or  provisionfora  voluntary 
separation  present  or  future  was  simply  an  agreement  to 
commit  a  continuing  breach  of  duties  with  which  no  secular 
authority  could  meddle,  and  therefore  was  illegal  and  void. 
For  a  long  while  all  causes  touching  marriage  even 
coUatorally  were  claimed  as  within  the  exclusive  jurisdic- 
tion of  those  courts.  The  sweeping  character  and  the 
gradual  decay  of  such  claims  have  already  been  illustrated 
by  cases  we  have  had  occasion  to  cite  from  the  Year  Books 


(r)  Aytrtt  ▼.  Jmk'mt,  16  Eq.  276,  (/)  4  D.  F.  J.  221.  Thecaae 

281,  284.  taken  to  the  House  of  Lords,  bat 

[d )  Kx  partt  XadtHf  9  Ch.  670.  the  procoodings  came  to  an  end 

(o)  Wat  meat  h    y.    trettmeath,    1       without  any  aeoision  by  the  death 

Dow  &  01.  619.  of  the  husband :  see  per  Lord  Sel- 

bome,  8  App.  Ga.  at  p.  421. 
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in  other  plaoes.  In  later  times  the  ecclesiastical  yiew  of 
marriage  was  still  upheld,  so  far  as  the  remaining  eccle- 
siastical jurisdiction  could  uphold  it  {g)y  and  continued  to 
have  much  influence  on  the  opinions  of  civil  Courts ;  the 
amount  of  that  influence  is  indeed  somewhat  understated 
in  Lord  Westburj's  exposition.  But  the  common  law, 
when  once  its  jurisdiction  in  such  matters  was  settled, 
never  adopted  the  ecclesiastical  theory  to  the  full  extent. 
A  contract  providing  for  and  fixing  the  terms  of  an  im- 
mediate separation  is  treated  like  any  other  legal  contract. 
It  must  satisfy  the  ordinary  condition  of  being  made  be- 
tween competent  parties,  and  the  wife  cannot  contract  with 
her  husband :  but  even  this  difficulty  is  in  certain  excep- 
tional cases  not  insuperable  (p.  83  above),  and  it  is  generally 
circumvented  by  the  contract  being  made  between  the 
husband  and  a  trustee  for  the  wife.  Being  good  and  en- 
forceable at  law,  the  contract  is  also  good  and  enforceable 
in  equity,  nor  is  there  any  reason  for  refusing  to  enforce  it 
by  any  of  the  peculiar  remedies  of  equity.  In  Hunt  y. 
Himt  the  husband  was  restrained  from  suing  in  the 
Divorce  Court  for  restitution  of  conjugal  rights  in  violation 
of  his  covenant  in  a  separation  deed  (A),  on  the  authority 
of  the  decision  of  the  House  of  Lords  (t ),  which  had  ahready  Wilson  r. 
established  that  the  Court  may  order  specific  performance  ^"^'^• 
of  an  agreement  to  execute  a  separation  deed  containing 
such  a  covenant.  The  case  may  be  taken  as  having  put 
the  law  on  a  consistent  and  intelligible  footing,  though 
not  without  overruling  a  great  number  of  pretty  strong 
dicta  of  various  judges  in  the  Court  of  Chancery  and  even 
in  the  House  of  Lords  {k) ;  and  it  has  been  followed  both 


(a)  See  4  D.  F.  J.  235-8. 

(A)  This  covenant  oould  not  then 
be  pleaded  in  the  Divorce  Ck>nrt, 
which  held  itself  bound  by  the 
f  onner  ecclesiastical  practice  to  take 
no  notice  of  separation  deeds. 

(•)  JFilsim  V.  fFtlson,  1  H.  L.  C. 
538. 

(k)  In  St.  John  v.  St,  John,  11 
Yes.  536,  &o.,  WeMmeath  v.  Wett- 


meath,  1  Jac.  142  (Lord  Eldou) ; 
Worrall  v.  Jacob,  3  Mer.  268  (Sir 
W.  Grant)  ;  Warrender  v.  Warren^ 
(ier,2Ci.k  F.  527  (Lord  Brougham), 
561-2  (Lord  Lyndhurst).  Most  of 
these  are  to  be  found  cited  in  the 
arg^ument  in  Wilton  v.  Wilson,  And 
even  since  that  case  Vamittari  r, 
Vannttart,  2  Be  G.  &  J.  255  (Lord 
Chelmsford). 
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in  the  Chanoeiy  and  in  the  Probate  DiviaionB  (/).    Bat  an 
agreement  by  the  wife  not  to  oppose  prooeedings  for  a 
divorce  pending  at  the  suit  of  the  hosband  is  Toid,  being 
not  only  in  derogation  of  the  marriage  contract,  bnt  a 
collusive  agreement  to  evade  the  due  administration  of 
justice  {m). 
Gonmden-      We  have  seen  that  vf hen  it  is  sought  to  obtain  the 
agree-        specific  performance  of  a  contract  the  question  of  con- 
mentsfor    fiideration  is  always  material,  even  if  the  instrument  is 
deeds.        under  seal.     Generally  it  is  part  of  the  arrangement  in 
these  cases  that  the  trustees  shall  indemnify  the  husband 
against  the  wife's  debts,  and  this  is  an  ample  consideration 
for  a  promise  on  the  husband's  part  to  make  provision  for 
the  wife,  and  of  course  also  for  his  undertaldng  to  let  her 
live  apart  from  him,  enjoy  her  property  separately,  &c.  (n). 
But  this  particular  consideration  is  by  no  means  necessary. 
The  trustee's  undertaking  to  pay  part  of  the  costs  of  the 
agreement  will  do  as  well.     But  if  the  agreement  is  to 
execute  a  separation  deed  containing  all  usual  and  proper 
clauses,  this  includes,  it  seems,  the  usual  covenant  for  in- 
demnifying the  husband,  so  that  the  usual  consideration  is 
in  fact  present  (o).     In  the  earlier  cases,  no  doubt,  it  was 
supposed  t^iat  the  contract  was  made  valid  in  substance  as 
well  as  in  form  only  by  the  distinct  covenants  between  the 
husband  and  the  trustee  as  to  indemnity  and  payment,  or 
rather  that  these  were  the  only  valid  parts  of  the  contract. 
But  since  Wilson  v.  Wilson  (p)  and  Sunt  v.  Hunt  such  a 
view  is  no  longer  tenable :  in  Lord  Westbury 's  words  "  the 
theory  of  a  deed  of  separation  is  that  it  is  a  contract 
between  the  husband  and  wife  through  the  intervention  of 
a  third  party,  namely  the  trustees,  and  the  husband's  oon- 

(0  £eaant  v.  Wood^  12  Gh.  B.  at  {p)  On  the  effect  of  that  caae  see 

p.  623 ;  Manhall  y.  MarthaU^  6  P.  the  remarks  in  the  House  of  Lords 

I).  19.  in  a  subeequent  appeal  as  to  the 

(m)  ifojM  y.  Mc>p0,  S  D.  M.  G.  731,  frame  of  the  deed,  IFiUm  ▼.  mUom^ 

746.  6  H.  L.  G.  40  ;  and  by  Lord  West- 

(n)  See  Dav.  Gonv.  6,  pt.  2, 1079.  buy,  4  D.  F.  J.  234. 

(o)  OibbB  V.  Harding^  6  Gh.  336. 
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traot  for  the  benefit  of  the  wife  is  supported  by  the  oon- 
traot  of  the  trustees  on  her  behalf"  (j).  A  covenant  not  Minor 
to  sue  for  restitution  of  conjugal  righto  cannot  be  implied,  toMpa™- 
and  in  the  absence  of  such  a  covenant  the  institution  of  *>™  deeAe. 
such  a  suit  does  not  discharge  the  other  party's  obligations 
under  the  separation  deed  (r).  Subsequent  adultery  does 
not  of  itself  avoid  a  separation  deed  unless  the  other 
party's  covenants  ore  expressly  qualified  to  that  effect  (s). 
A  covenant  by  the  husband  to  pay  an  anniiity  tfl  trus- 
tees for  the  wife  so  long  as  they  shall  live  apart,  remains 
in  force  notwithstanding  a  subsequent  dissolution  of  the 
marriage  on  the  ground  of  the  wife's  adultery  {i).  But 
the  concealment  of  past  misconduct  between  the  marriage 
and  the  separation  may  render  the  arrangement  voidable, 
and  so  may  subsequent  misconduct,  if  the  circumstances 
show  that  the  separation  was  fraudulently  procured  with 
the  present  intention  of  obtaining  greater  facilities  for  such 
misconduct  (u). 

A  separation,  or  the  terms  of  a  separation,  between  hus- 
band and  wife  cannot  lawfully  be  the  subject  of  an  agree- 
ment for  pecuniary  consideration  between  the  husband 
and  a  third  person.  But  in  the  case  of  Joitea  v.  Waite  {x) 
it  was  decided  by  the  Exchequer  Chamber  and  the  House 
of  Lords  that  the  husband's  execution  of  a  separation  deed 
already  drawn  up  in  pursuance  of  an  existing  agreement  is 
a  good  and  lavrful  consideration  for  a  promise  by  a  third 
person. 

A  separation  deed,  as  we  have  above  said,  is  avoided  by 
subsequent  reconciliation  and  cohabitation  {y).  If  it  were 
not  BO,  but  could  remain  suspended  in  order  to  be  revived 
in  the  event  of  a  renewed  separation,  it  might  become 

{q)  4  D.  P.  J.  2*0. 

(r)  Jtt  V.  Thariotc,  2  B.  > 

(t)  lb.;  Etani  r.  Carrinf 
P.  J.  481. 

((}  CkirUiam-li  T.  B^oll, 
Ex.  38. 

(u)  Evani  V.  CtrringloH, 
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equivalent  to  a  eontraot  providing  for  a  contingent  separa- 
tion at  a  future  time :  and  such  a  contract,  as  will  imme- 
diately be  seen,  is  not  allowable.  However,  a  substantive 
and  absolute  declaration  of  trust  by  a  third  person  con- 
tained in  a  separation  deed  has  been  held  not  to  be  avoided 
by  a  reconciliation' (s). 

Agree-  As  to  all  agreements  or  provisions  for  ik  future  sepa- 

^ture  '  ration,  whether  post-nuptial  (a)  or  ante-nuptial  (ft)  (c), 
sewation  aj^^  whether  proceeding  from  the  parties  themselves  or 
from  another  person  (c),  it  remains  the  rule  of  law  that 
they  can  have  no  effect.  If  a  husband  and  wife  who  have 
been  separated  are  reconciled,  and  agree  that  in  case  of  a 
future  separation  the  provisions  of  a  former  separation 
deed  shall  be  revived,  this  agreement  is  void  (a).  A  con- 
dition in  a  marriage  settlement  varying  the  disposition  of 
the  income  in  the  event  of  a  separation  is  void  (c).  So  is 
a  limitation  over  (being  in  substance  a  forfeiture  of  the 
wife's  life  interest)  in  the  event  of  her  living  separate  from 
her  husband  through  any  fault  of  her  own :  though  it 
might  be  good,  it  seems,  if  the  event  were  limited  to  mis- 
conduct such  as  would  be  a  ground  for  divorce  or  judicial 
separation  (6). 

Likewise  a  deed  purporting  to  provide  for  an  immediate 
separation  is  void  if  the  separation  does  not  in  fact  take 
place :  for  this  shows  that  an  immediate  separation  was 
not  intended,  but  the  thing  was  in  truth  a  device  to  pro- 
vide for  a  future  separation  (d).  Nor  can  such  a  deed  be 
supported  b&  a  voluntary  settlement  (e). 

(z)  JRuJlet  T.  Alston,  19  Eq.  539.  M.  Q.  982 :  note  that  this  and  the 

(a)  Marquit  of  Wealmeath  v.  Mar-  case  last  cited  were  after  WiUon  7. 

ehionest  of  Westmeathy  1  Dow  &  Gl.  WiUon. 

619,   541 ;    Wetimeath  y.  Salisbury,  {d)  Eindley  t.  Marquis  of  WesU 

5  Bli.  N.  S.  339,  393.  meath,  6  B.  &  G.  200 ;  confirmed  by 

(A)  H,  V.  ^.  3  K.  &  J.  382.  Some  Westmeath  v.  Salisbury,  5  Bli.  N.  S. 

of  the  reasons  given  in  this  case  (at  339,  395-7. 

p.  386)  cannot  since  Hunt  y.  Hunt  (e)  BindUy  y.    MuUoney,  7  £q. 

be  supported.  343. 

(c)  Cartwright  v.  Carttariyht,  3  D. 
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The  distinction  rests  on  the  following  ground: — An  Beasonof 
agreement  for  an  immediate  separation  is  made  to  meet  a  ^o^^. 
state  of  things  which,  however  undesirable  in  itself,  has 
in  fact  become  inevitable.  Still  that  state  of  things  is 
abnormal  and  not  to  be  contemplated  beforehand.  ^'  It  is 
forbidden  to  provide  for  the  possible  dissolution  of  the 
marriage  contract,  which  the  policy  of  the  law  is  to  pre- 
serve intact  and  inviolate "  {g).  Or  in  other  words,  to 
allow  validity  to  provisions  for  a  future  separation  would 
be  to  allow  the  parties  in  effect  to  make  the  contract  of 
marriage  determinable  on  conditions  fixed  beforehand  by 
themselves  (A). 


It  is  a  well-established  rule  that  no  enforceable  right  Immoral 
can  be  acquired  by  a  blasphemous,  seditious,  or  indecent  110118^" 
publication,  whether  in  words  or  in  writing,  or  by  any  Being 
contract  in  relation  thereto  (») ;  but  it  does  not  really  be-  offences, 
long  to  the  present  head.     The  ground  on  which  the  cases  *^^|^^ 
proceed  is  that  the  publication  is  or  would  be  a  criminal  to  potiUve 
offence ;  not  merely  immoral,  but  illegal  in  the  strict  sense.  ^'^' 
The  criminal  law  prohibits  it  as  malum  in  «e,  and  the  civil 
law  takes  it  from  the  criminal  law  as  malum  prohibitum^ 
and  refuses  to  recognize  it  as  the  origin  of  any  right  {k). 
Then  the  decisions  in  equity  profess  simply  to  follow  the 
law  by  refusing  in  a  doubtful  case  to  give  the  aid  of 
equitable  remedies  to  alleged  legal  rights  until  the  exist- 
ence of  the  legal  right  is  ascertained  (/).     It  would  per- 
haps be  difficult  to  assert  as  an  abstract  proposition  that  a 
Court  administering  civil  justice  might  not  conceivably 


(^)  3  E.  &  J.  382. 

(A)  Agreements  between  husband 
and  wife  contemplating  a  future 
judicial  separation  (separation  de 
corps)  are  void  in  French  law : 
Sirej  &  Gilbert  on  Code  Civ.  art. 
1133,  no.  55. 

(t)  The  somewhat  analoprous  ques- 
tion— 'WUl  the  law  j^rotect  the  trade 
mark  of  an  article  mtended  to  de- 
ceive the  public  ?— is  left  open  by 


Eiteourt  v.  Eseourt  Hop  JSetence  Co. 
10  Ch.  276. 

{k)  JE.ff.  StoekdaU  v.  Onwhyn,  b 
B.  &  C.  173. 

(0  Southey  y.  Sherwood,  2  Her. 
436;  Laurence  r.  Smith,  Jac.  471. 
For  a  full  account  of  the  cases  see 
Shortt  on  the  Law  relating  to 
Works  of  Literature  and  Art,  pp. 
3-11,  2d  ed.  1884. 
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pionoiinoe  a  writmg  or  disoonrse  immoral  whioh  yet  could 
not  be  the  subject  of  criminal  proceedings.  But  we  do 
not  know  of  such  a  jurisdiction  having  ever  in  fact  been 
exercised;  and  considering  the  very  wide  scope  of  the 
criminal  law  in  thiB  behalf  {m)j  it  seems  imlikely  that 
there  should  arise  any  occasion  for  it.  Some  expressions 
are  to  be  found  which  look  like  claims  on  the  part  of 
purely  civil  Courts  to  exercise  a  general  moral  censorship 
apart  from  any  reference  to  the  criminal  law.  But  these 
are  overruled  by  modem  authority.  At  the  present  day  it 
is  not  true  that  "  the  Court  of  Chancery  has  a  superin- 
tendency  over  all  books,  and  might  in  a  summary  way 
restrain  the  printing  or  publishing  any  that  contained  re- 
flections on  religion  or  morality,"  as  was  once  laid  down 
by  Lord  Macclesfield;  or  that  "the  Lord  Chcmcellor  would 
grant  an  injunction  against  the  exhibition  of  a  libellous 
picture,"  as  was  laid  down  by  Lord  Ellenborough  (w).  On 
the  whole  one  may  safely  say  that  for  all  practical  pur- 
poses the  civil  law  is  determined  by  and  co-extensive  with 
the  criminal  law  in  these  matters :  the  question  in  a  given 
case  is  not  simply  whether  the  publication  be  immoral, 
but  whether  the  criminal  law  would  pumsh  it  as  immoral. 

Contracts        A  very  curious  doctrine  of  lesfal  morality  has  been 

ftfl  to  mATOS  o  •/ 

iQ  U.  S.      started  in  some  of  the  United  States  since  the  abolition  of 
no^held     slavery.    It  has  been  held  that  the  sale  of  slaves  beinfi: 

void  in  ,    •'  ,  ,  ,  ^ 

some  against  natural  right  can  be  made  valid  only  by  positive 

though       ^^^'  ^^^  ^^^^  ^^  right  of  action  arising  from  it  can  subsist 
lawful        after  the  determination  of  that  law  lo).     The  Supreme 

whon 

made.         Court  of  Louisiana  in  particular  has  adjudged  that  con- 
tracts for  the  sale  of  persons,  though  made  in  the  State 

(m)  See  Russell  on  Grimes,  Bk.  to  blasphemous  or  qnaai-blasphe- 

2,  o.  24,  Starkie  on  Libel  (3id  ed.)  moos  publications,  however,  some- 

00.  33,  34,  Shortt,  op.  eit.  Part  IV.,  thing  like  the  older  view  seems  to 

or  Mr.  Blake  Odgers's  Digest ;  and  be  involved  in  Cowan  v.  Milboum, 

Stephen's  Digest  of  the  Criminal  L.  R.  2  Ex.  230. 

Law,  artt.  91-95,  161,  172.  (o)  Story- on  Contracts  {  671  (1. 

(«)  Emperor  of  Austria  v.  Day  ^  647,  5th  ed.) 
Kossuth,  3  D.  F.  J.  217,  238.    As 
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while  Blaverj  was  lawful,  mnst  now  be  treated  as  void : 
but  the  Supreme  Court  of  the  U.  S.  did  not  hold  itself 
bound  by  this  view  on  appeal  from  the  Circuit  Court,  and 
distinctly  refused  to  adopt  it,  thinking  that  neither  the 
Constitutional  Amendment  of  1865,  nor  anything  that 
had  happened  since,  avoided  a  contract  good  in  its  incep- 
tion {p). 

C.  Agreements  contrary  to  public  policy. 

Before  we  go  through  the  different  classes  of  agreements  of  the 
which  are  void  as  being  of  mischievous  tendency  in  some  d<^^«  o' 
one  of  certain  definite  ways,  something  must  be  said  on  policy  in 
the  more  general  question  of  the  judicial  meaning  of  ^®° 
"  pubKc  policy."     That  question  is,  in  effect,  whether  it  is 
at  the  present  day  open  to  Courts  of  justice  to  hold  trans- 
actions or  dispositions  of  property  void  simply  because  in 
the  judgment  of  the  Court  it  is  against  the  public  good 
that  they  should  be  enforced,  although  the  grounds  of 
that  judgment  may  be  novel.     The  general  tendency  of 
modem  ideas  is  no  doubt  against  the  continuance  of  such 
a  jurisdiction.     On  the  other  hand  there  is  a  good  deal  of 
modem  and  even  recent  authority  which  makes  it  difficult 
to  deny  its  continued  existence. 

As  a  matter  of  history,  there  seems  to  be  little  doubt  Its  ezten- 
that  the  doctrine  of  public  policy,  so  far  as  regards  its  J^n^ety  of 
assertion  in  a  sreneral  form  in  modem  times,  if  not  its  9?"^^ 
aotnd  origin,  arose  from  wagers  being  aUowed  as  the  ^^ 
foundation  of  actions  at  common  law.     Their  validity  was  ^^^® 
assumed  without  discussion  until  the  judges  repented  of  Bn(£  were 
it  too  late.     Begretting  that  wagers  could  be  sued  on  at  ^ntracU. 
all  (j),  they  were  forced  to  admit  that  wagering  contracts 
as  such  were  not  invalid,  but  set  to  work  to  discourage 
them  so  far  as  they  could.     This  they  did  by  becoming 

(p)  Boyce  y.   Tabb,  18  Wallace,  snooess)  to  hold  void  aU  wagers  on 

546.  events  in  which  the  parties  had  no 

(q)  Good  v.  EUiott,  3  T.  R.  693,  interest, 
where  BuUer,  J.  proposed  (without 
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Later  re- 
marks on 
these 
deciAions. 
Qu.  How 
far  now 
law. 


**  astute  even  to  an  extent  bordering  upon  the  ridiculous 
to  find  reasons  for  refusing  to  enforce  them  "  in  particular 
oases  (r). 

Thus  a  wager  on  the  future  amount  of  hop  duty  was 
held  void,  because  it  might  expose  to  all  the  world  the 
amount  of  the  public  reyenue,  and  Parliament  was  the 
only  proper  place  for  the  discussion  of  such  matters  («}. 
Where  one  proprietor  of  carriages  for  hire  in  a  town  had 
made  a  bet  with  another  that  a  particular  person  would 
go  to  the  assembly  rooms  in  his  carriage,  and  not  the 
other's,  it  was  thought  that  the  bet  was  void,  as  tonding  to 
abridge  the  freedom  of  one  of  the  public  in  choosing  his 
own  conveyance,  and  to  expose  him  to  "  the  inconvenience 
of  being  importuned  by  rival  coachmen"  (t),  A  wager  on 
the  duration  of  the  life  of  Napoleon  was  void,  because  it 
gave  the  plaintiff  an  interest  in  keeping  the  king's  enemy 
alive,  and  also  because  it  gave  the  defendant  an  interest 
in  compassing  his  death  by  means  other  than  lawful  war- 
fare (u).  This  was  probably  the  extreme  case,  and  has 
been  remarked  on  as  of  doubtful  authority  (or).  But  the 
Judicial  Committee  held  in  1848,  on  an  Indian  appeal 
(the  Act  8  &  9  Viet.  c.  109,  not  extending  to  British  India) 
that  a  wager  on  the  price  of  opium  at  the  next  Govern- 
ment sale  of  opium  was  not  illegal  (^).  The  common 
law  was  thus  stated  by  Lord  Campbell  in  delivering  the 
judgment : — 

*'  I  reg^t  to  say  that  we  are  bound  to  consider  tlie  common  law  of 
England  to  be  that  an  action  may  be  maintained  on  a  wager,  although 
the  parties  had  no  previous  interest  in  the  question  on  which  it  is  laid,  if 
it  be  not  against  the  interests  or  feelings  of  third  persons,  and  does  not 


(r)  Per  Parke,  B.  Ffferton  y.  Earl 
Brownlow^  4  H.  L.  C.  at  p.  124 ; 
per  Williams,  J.  ib,  11 ;  per  Alder- 
son,  B.  %b.  109. 

(*)  Atherfold  v.  Beard^  2  T.  R. 
610. 

{t)  EUham  ▼.  Kingiman,  1  B.  & 
Aid.  6s3:  this,  however,  was  not 
strictly  necessary  to  the  decision. 

(u)  OUbfrt  V.  Si/kegf  16  East,  150. 


{x)  By  Alderson,  B.  in  Egerton 
V.  Earl  BrownloWf  mpra,  and  in  the 
Priyy  Council  in  the  case  next 
cited,  6  Moo.  P.  C.  312. 

(v)  By  the  Indian  Contract  Act, 
s.  30,  agreements  by  way  of  wager 
are  now  void,  with  an  exception  in 
favour  of  prices  for  horse-racing  of 
the  value  of  Rs.  500  or  upwards. 


PUBLIC  POLICY  :   EGERTON  V.  BRO^VNLOW.  273 

lead  to  indecent  evidence,  and  ia  not  contrary  to  public  policy.  I  look 
with  oonoem  and  almoat  with  shame  on  the  sabterf  ages  and  contrivanoes 
and  evasiona  to  which  Judg^  in  England  long  resorted  in  straggling 
against  this  role  "  (s). 

It  may  Barely  be  thought  at  least  doubtful  whether 
decisions  so  produced  and  so  reflected  upon  can  in  our  own 
time  be  entitled  to  any  regard  at  all.  But  it  has  been 
said  that  they  establish  a  distinction  of  importance  between 
cases  where  the  parties  ''have  a  real  interest  in  the  matter, 
and  an  apparent  right  to  deal  with  it "  and  where  they 
"  have  no  interest  but  what  they  themselves  create  by  the 
contract;"  that  in  the  former  case  the  agreement  is  void 
only  if  **  directly  opposed  to  public  welfare,"  but  in  the 
latter  "any  tendency  whatever  to  public  mischief"  will 
render  it  void  (a).  It  is  difficult  to  accept  this  distinction, 
or  at  any  rate  to  see  to  what  class  of  contracts  other  than 
wagers  it  applies.  In  the  case  of  a  lease  for  lives  (to 
take  an  instance  often  used)  the  parties  "  have  no  interest 
but  what  they  themselves  create  by  the  contract"  in  the 
lives  named  in  the  lease:  they  have  not  any  "apparent 
right  to  deal  with  "  the  length  of  the  Sovereign's  or  other 
illustrious  persons'  lives  as  a  term  of  their  contract :  yet  it 
has  never  been  doubted  that  the  contract  is  perfectly  good. 

The  leading  modem  authority  on  "  public  policy  "  is  the  Egerton  r. 
great  case  of  Egerton  v.  Earl  Broicnhw  (6).  This,  although  ^^7^" 
not  a  case  of  contract,  must  not  be  left  without  special 
mention.  By  the  will  of  the  seventh  Earl  of  Bridgewater 
a  series  of  life  interests  (c)  were  limited,  subject  to 
provisoes  which  were  generally  called  conditions,  but 
were  really  conditional  limitations  by  way  of  shifting 

(x)  Jtamldl     Thackooruydata    y.  remainder  to  first  and  other  sons  in 

Soojumnull  DhondmuU,  6  Moo.  P.  C.  tail  in  the  usual  way,  but  a  chattel 

300,  310.  interest  for  99  years,  if  the  taker 

(a)  4  H.  L.  G.  148.  should  so  long  Htc,  remainder  to  the 


(a)  4  H.  L.  C.  148. 

(b)  4  H.  L.  0.  1-260. 
{e)  Not  estates  of  freehold  with 


heirs  male  of  his  body.    See  Day. 
Conv.  3,  pt.  1.  351. 


p. 
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Opinioni 
ox  judges. 


uses  upon  the  preceding  estates  (d).  The  effect  of  these 
was  that  if  the  possessor  for  the  time  being  of  the  estates 
did  not  acquire  the  title  of  Marquis  or  Duke  of  Bridge- 
water,  or  did  accept  any  inferior  title,  the  estates  were  to 
go  over.  The  House  of  Lords  held  by  four  to  one,  in 
accordance  with  the  opinion  of  two  judges  {e)  against 
eight  (/),  that  the  limitations  were  void  as  being  against 
public  policy. 

The  whole  subject  was  much  discussed  in  the  opinions 
on  both  sides.  The  greater  part  of  the  judges  insisted  on 
such  considerations  as  the  danger  of  limiting  dispositions 
of  property  on  speculative  notions  of  impolicy  {g) ;  the 
vague  and  unsatisfactory  character  of  a  jurisdiction  founded 
on  general  opinions  of  political  expedience,  as  distinguished 
from  a  legitimate  use  of  the  policy,  or  rather  general  inten- 
tion, of  a  particular  law  as  the  key  to  its  construction,  and 
the  confusion  of  judicial  and  legislative  functions  to  which 
the  exercise  of  such  a  jurisdiction  would  lead  (h) ;  and 
the  fallacy  of  supposing  an  object  unlawful  because  it 
might  possibly  be  sought  by  unlawful  means,  when  no 
intention  to  use  such  means  appeared  (t).  On  the  other 
hand  it  was  pointed  out  that  these  limitations  held  out 
<<  a  direct  and  powerful  temptation  to  the  exercise  of  cor- 
rupt means  of  obtaining  the  particular  dignity  "  {k) ;  that 
besides  this  the  restraint  on  accepting  any  other  dignity, 
even  if  it  did  not  amount  to  forbidding  a  subject  to  obey 
the  lawful  commands  of  the  Sovereign  (/),  tended  in  pos- 
sible events  to  set  private  interest  in  opposition  to  public 


[d )  See  Lord  St.  Leonards*  judg- 
ment, 4  H.  L.  C.  at  p.  208. 

{0)  Pollock,  G.  B.  and  Piatt,  B. 

(/)  Crompton,  Williams,  Creas' 
well,  Talfourd,  Wightman,  and 
Erie,  JJ.,  Alderson  and  Parke, 
BB.  Coleridge,  J.  thouffht  the 
limitations  good  in  part  only. 

{ff)  Grompton,  J.  at  p.  68. 

(A)  Alder8on,B.  at  p.  106;  Parke, 
B.  at  p.  123. 

(t)  Williams,  J.  at  p.  77 ;  Parke, 
B.  at  p.  124. 


{k)  Piatt,  B.  at  p.  99 ;  Lord  St. 
Leonards  atp.  232 ;  LordBrougham 
at  p.  172. 

^Cj  On  this  point  the  preyailin^ 
opmion,  on  the  whole,  was  that  a 
subject  cannot  refuse  a  peerage  [cp. 
6  Ido.  2.  St.  2. 0.  4],  bnt  cannot  be 
compelled  to  accept  it  by  anj  par- 
ticular title,  or  at  all  events  cannot 
be  compelled  to  accept  promotion  by 
any  particular  new  title  if  he  is  a 
peer  already. 
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duty  (m) ;  and  that  the  provisoes  as  a  whole  were  fitted  to 
bias  the  political  and  public  conduct  of  the  persons 
interested,  and  introduce  improper  motives  into  it  («),  and 
also  to  embarrass  the  advisers  of  the  Crown,  and  influence 
them  to  recommend  the  grant  of  a  peerage  or  of  promotion 
in  the  peerage  for  reasons  other  than  merit  (o).  Lord  Opinioxis 
Lyndhurst,  Lord  Brougham,  Lord  Truro,  and  Lord  of  Lorda. 
St.  Leonards  adopted  this  view.  Lord  Cranworth  dis- 
sented, adhering  to  his  opinion  in  the  Court  below  (p), 
and  made  the  remark  (which  is  certainly  difficult  to 
answer)  that  the  Thellusson  will,  which  the  Courts  had 
felt  bound  to  uphold,  was  much  more  clearly  against 
public  policy  than  this.  The  fullest  reasons  on  the  side  of 
the  actual  decision  are  those  of  PoUock,  C.  B.  and  Lord 
St.  Leonards.  Their  language  is  very  general,  and  they 
go  far  in  the  direction  of  claiming  an  almost  imlimited 
right  of  deciding  cases  according  to  the  judge's  view  of 
public  policy  for  the  time  being.  Lord  St.  Leonards 
mentioned  the  fluctuations  of  the  decisions  on  agreements 
in  restraint  of  trade  as  showing  that  rules  of  common  law 
have  been  both  created  and  modified  by  notions  of  public 
policy.  But,  assuming  the  statement  to  be  historically 
correct  (^),  the  inference  would  seem,  with  all  submission 
to  so  great  an  authority,  to  be  grounded  on  a  confusion 
between  the  purely  legal  and  the  historical  point  of  view. 
In  theory  the  common  law  does  not  vary.  Li  fact  we 
know  that  it  does  vary  (though  in  modem  times  the  limits 
of  variation  are  narrowed),  but  the  fact  of  the  variation  is 
no  argument  for  an  unlimited  power  of  judicial  legislation 
in  this  more  than  in  any  other  class  of  questions.  He  also 
said  that  each  case  was  to  be  decided  upon  principle,  but 

(m)  Pollock,  G.  B.  at  p.  151.  of  trade  it  appears  from  the  book 

(»)  Lord  Lyndhurst,  at  p.  163.  that  Hull,  J.  was  really  alone  in 

(o)  PoUock,  C.  B.  and  Lord  St.  his  opinion  in  the  Dyer's  oa.  in  2 

Leonards,  supra.  "Hi,   6.    See,  however,   as  to   the 

(p)  1  Sim.  N.  S.  464.  variation  of  the  "policy  of  the 

[q)  In  fact  it  seems  doubtful.  law  "  in  general,  J?ran^tfrW v.  f  ron- 

The  oases  on  wagers  are  anomalous,  turel,  L.  K.  6  P.  G.  at  p.  29. 

as  above  shown :  and  as  to  restraint 

t2 
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abstraot  ruleB  weie  not  to  be  laid  down  (r).    Perhaps  this 

may  be  taken  to  mean  only  that  (as  in  the  case  of  fraud) 

the  Court  is  to  be  guided  by  reoognized  principles,  but  it 

is  useless  to  attempt  a  minute  and  exhaustive  definition  of 

the  cases  that  may  fall  within  them :  in  other  words,  that 

we  must  be  content  with  reasoning  by  way  of  analogy 

rather  than  deduction.    If  so,  the  proposition  is  doubtless 

correct  and  important  (though  by  no  means  confined  to 

this  topic) ;  but  if  it  means  to  say  that  the  Court  may  lay 

down  new  principles  of  public  policy  without  any  warrant 

even  of   analogy,  it  seems  of   doubtful  and  dangerous 

Effect  of     latitude.     But  it  is  necessary  to  consider  whether  the  ratio 

Bion  itself:  decidendi  of  the  case  does  in  truth  require  any  of  these 

it^^jiot  ^^Q  assertions  of  judicial  discretion.    And  it  is  not  very 

new  head    difficult  to  perceive  that  it  does  not.     The  limitations  in 

policy!'*  °  question  were  held  bad  because  they  amounted  in  effect  to 

a  gift  of   pecuniary  means  to  be  used  in  obtaining  a 

peerage,  and  offered  a  direct  temptation  to  the  improper 

use  of  such  means,  and  the  improper  admission  of  private 

motives  of  interest  in  political  conduct :  in  short,  because 

in  the  opinion  of  the  Court  they  had  a  manifest  tendency 

to  the  prejudice  of  good  government  and  the  admmistra- 

tion  of  public  affairs.     But  it  is  perfectly  well  recognized 

that  transactions  which  have  this  character  are  all  alike 

void,  however  different    in   other   respects.      Such    are 

champerty  and  maintenance,  the  compounding  of  offences, 

and  the  sale  of  offices.    The  question  in  the  particular  case 

was  whether  there  was  an  apparent  tendency  to  mischiefs 

of  this  kind,  or  only  a  remote  possibility  of  inconvenient 

consequences.     The  decision  did  not  create  a  new  kind  of 

prohibition,  but  affirmed  the  substantial  likeness  of  a  very 

peculiar  and  unexampled  disposition  of  property  to  other 

dispositions  and  transactions  already  known  to  belong  to 

a  forbidden  class.    And  the  broadly  expressed  language  of 

certain  parts  of    the    judgments   may  be   taken,  it  is 

(r)  At  pp.  238-9. 
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submitiedy  as  applicable  only  within  the  bounds  of  that 
particular  class. 

Egerton  v.  Earl  BrownloiOj  however,  is  certainly  a 
cardinal  authority  for  one  rule  which  applies  in  all  cases 
of  "  public  policy : "  namely  that  the  tendency  of  the 
transaction  at  the  time,  not  its  actual  result,  must  be 
looked  to.  It  was  urged  in  yain  that  the  will  of  the 
seventh  Earl  of  Bridgewater  had  in  fact  been  in  existence 
for  thirty  years  without  producing  any  visible  ill  effects  («). 

The  view  here  put  forward,  that  there  is  really  nothing 
in  the  case  to  warrant  the  invention  of  new  heads  of 
"  public  policy,"  seems  to  be  borne  out  by  the  following 
remarks  of  the  late  Sir  Q.  Jessel : — 

« It  must  not  be  forgotten  that  yon  are  not  to  extend  arbitrarily  tboEe 
rules  which  say  that  a  given  contract  is  void  as  being  against  public 
policy,  because  if  there  is  one  thing  which  more  than  another  publio 
policy  requires,  it  is  that  men  of  fuU  age  and  competent  understanding 
shall  have  the  utmost  liberty  of  contracting,  and  that  their  contracts, 
when  entered  into  freely  and  voluntarily,  shall  be  held  sacred  and  shall 
be  enforced  by  courts  of  justice.  Therefore,  you  have  this  paramount 
public  policy  to  consider — that  you  are  not  lightly  to  intetf  ere  with  this 
freedom  of  contract"  {t). 

We  now  proceed  to  the  several  heads  of  the  subject. 

A.  First,  as  to  matters  concerning  the  commonwealth  in  a.  Public       A 
its  relations  with  foreign  powers.  toucMng 

external 

"  On  the  principles  of  the  English  law  it  is  not  com-  the  State, 
petent  to  any  "  domiciled  British  (w)  "  subject  to  enter  into 
a  contract  to  do  anything  which  may  be  detrimental  to 
the  interests  of  his  own  country  "  {x). 

(•)  Cp.  Da  Casta  x.  Jones,  Cowp.  (0  Printing  and  Numerical  Regis" 

729.  Wager  on  sex  of  third  person  tering  Co,  v.  Sampson,  19  Eq.  462, 

void,  as  offensive  to  that  person  and  465. 

tending  to  indecent  evidence :  not-  {^t)  The  rule  does  not  apply  to 

withstanding  it  did  not  appear  that  British  subjects  domiciled  abroad  i 

the  person  had  made  any  objection.  Bell  v.  Reid,  1  M.  &  S.  726. 

and  the  cause  had  in  fact  been  tried  (s)  7  E.  ft  B.  783. 
without  any  indecent  evidence. 


BeU. 
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An  agreement  may  be  void  for  reasons  of  this  kind 
either  when  it  is  for  the  benefit  of  an  enemy,  or  when  the 
enforcement  of  it  would  be  an  affront  to  a  friendly  state. 
Trading         As  to  the  first  and  more  important  branch  of  this  role : 
coem/.       "  It  is  now  fully  established  that,  the  presumed  object  of 
war  being  as  much  to  cripple  the  enemy's  commerce  as  to 
capture  his  property,  a  declaration  of  war  imports  a  pro- 
hibition of    commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and  that 
such  intercourse,  except  with  the  licence  of  the  Crown,  is 
iUegal"(y). 
Potto  «.  The  case  of  Potts  v.  BeU  (z),  decided  by  the  Exchequer 

Chamber  in  1800,  is  the  leading  authority  on  this  subject. 
The  following  points  were  there  decided : 

It  is  a  principle  of  the  common  law  (a)  that  trading 
with  an  enemy  without  licence  from  the  Crown  is  illegal. 

Purchase  of  goods  in  an  enemy's  country  during  the 
war  is  trading  with  the  enemy,  though  it  be  not  shown 
that  they  were  actually  purchased  from  an  enemy :  and  an 
insurance  of  goods  so  purchased  is  void. 

As  to  insurances  originally  effected  in  time  of  peace : 
nf         '1  ^       '*  When  a  British  subject  insures  against  captures,  the  law 

infers  that  the  contract  contains  an  exception  of  captures 

made  by  the  government  of  his  own  country  "  (J). 

Effect  of        The  effect  of   the  outbreak  of   war  upon  subsisting 

Ba^s^iting  contracts  between  subjects  of   the  hostile  states  varies 

oontraoto.    according  to  the  nature  of  the  case.    It  may  be  that  the 

contract  can  be  lawfully  performed  by  reason  of   the 

belligerent  governments  or  one  of  them  having  waived 

their  strict  rights :  and  in  such  case  it  remains  valid.    In 

Clementson  v.  £lessig{c)  goods  had  been  ordered  of  the 

plaintiff  in  England  by  a  firm  at  Odessa  before  the  de- 

{v)  EapatitoY.Bowden{iiiEx,ChJ)f  BelL 

7  E.  &  B.  763,  779.  {b)  Furtado  v.  lUtd^ers,  3  B.  ft  P. 

(z)  8  T.  R.  648.  191,  200 ;  £x parte  Ue,  13  Ves.  64. 

(a)  In  the  Admiralty  it  waa  al-  (e)  11  Ex.  136,  and  on  the  subject 

ready  beyond  qneation :    see  the  generally  aee  the  reporters*  note^ 

aeriea  of  preoedenta  dted  in  F^tU  ▼.  pp.  141-6. 
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olaration  of  war  with  Bussia.  By  an  Order  in  Ooiincil  six 
weeks  were  given  after  the  declaration  of  wax  for  Bussian 
merohant  vessels  to  load  and  depart,  and  the  plaintiff 
forwarded  the  goods  for  shipment  in  time  to  be  lawfully 
shipped  under  this  order:  it  was  held  that  the  sale 
remained  good. 

If  the  contract  cannot  at  once  be  lawfully  performedi 
then  it  is  suspended  during  hostilities  {d)  unless  the  nature 
or  objects  of  the  contract  be  inconsistent  with  a  suspen- 
sion, in  which  case  '^  the  effect  is  to  dissolve  the  contract 
and  to  absolve  both  parties  from  further  performance  of 
it"  (e).  The  outbreak  of  a  war  dissolves  a  partnership 
previously  existing  between  subjects  of  the  two  hostile 
countries  (/). 

In  Esposito  V.  Boicden  («),  a  neutral  ship  was  chartered 
to  proceed  to  Odessa,  and  there  load  a  cargo  for  an  English 
freighter,  and  before  the  ship  arrived  there  war  had 
broken  out  between  England  and  Bussia,  and  continued 
till  after  the  time  when  the  loading  should  have  taken 
place :  here  the  contract  could  not  be  performed  without 
trading  with  the  enemy,  and  in  such  a  case  it  is  con- 
venient that  it  should  be  dissolved  at  once,  so  that  the 
parties  need  not  wait  indefinitely  for  the  mere  chance  of 
the  war  coming  to  an  end,  or  its  otherwise  becoming 
possible  to  perform  the  contract  lawfully. 


(d)  Ex  parte  Soussmaker,  13  Yes. 
71. 

{e)  Etpotito  v.  Bowden,  7  E.  &  B. 
763,  783,  27  L.  J.  Q.  B.  17  (in  Ex. 
Gh^  revg.  s.  c.  4  E.  &  B.  963,  24  L. 
J.  Q.  B.  210.  For  a  later  applica- 
tion of  the  same  reaaon  of  oonve- 
nience  cp.  Oeipel  t.  Smith,  L.  B.  7 
Q.  B.  404.  A  contract  to  cany 
goods  has  been  held  to  be  only  bos- 
pended  hy  a  temporary  embargo, 
thongh  it  lasted  two  years:  Sadley 
T.  Clarke,  8  T.  B.  259.  8ed  qu.  is 
not  this  yirtnally  oyemded  by  Es' 
poeito  T.  Bowden  f 

(J)  OriawM  v.  WaddingUm,  15 
Johns.  (Sup.  Gt.  N.  Y.)  67,  in  error, 
16t^.438f:  Ijx  New  York  Life  Ineur- 


anee  Co.  t.  Statham,  3  Otto  (93  U.S.) 
24,  a  cniioos  question  arose  as  to  the 
effect  of  the  Ciyil  War  on  life  policies 
effected  by  residents  in  the  Southern 
States  witli  a  company  in  the  North. 
It  was  held  by  the  majority  of  the 
Court  that,  the  premiums  having 
been  unpaid  dunng  the  war,  the 
policies  were  avoid^ ;  but  that  in 
the  circumstances  the  assured  were 
entitled  to  the  surrender  value  of 
their  policies  at  the  date  of  the  first 
def  atut.  But  the  opinions  that  the 
contract  was  avoided  without  com- 
pensation, and  that  it  revived  at 
the  end  of  the  war,  also  found 
support. 
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Bilk  of  Questions  have  arisen  on  ihe  validitj  of  bills  of  ex* 

SfriFwn^  change  drawn  on  England  in  a  hostile  country  in  time  of 
Enfjand  -^-ar.  Here  the  substance  of  the  transaction  has  to  be 
oouniry.  looked  at,  not  merely  the  nationality  of  the  persons  who 
are  ultimately  parties  to  an  action  on  the  bill.  Where  a 
bill  was  drawn  on  England  by  an  English  prisoner  in  a 
hostile  country,  this  was  held  a  lawful  contract,  being 
made  between  English  subjects ;  and  by  the  necessity  of 
the  case  an  indorsement  to  an  alien  enemy  was  further 
held  good,  so  that  he  might  well  sue  on  it  after  the  return 
of  peace  (g).  But  a  bill  drawn  by  an  alien  enemy  on  a 
domiciled  British  subject,  and  indorsed  to  a  British  subject 
residing  in  the  enemy's  country,  was  held  to  give  no  right 
of  action  even  after  the  end  of  the  war :  for  this  was  a 
direct  trading  with  the  enemy  on  the  part  of  the  ac- 
ceptor (A).  It  seems  proper  to  observe  that  these  cases 
must  be  carefully  distinguished  from  those  which  relate 
only  to  the  personal  disability  of  an  alien  enemy  to  sue  in 
our  Courts  during  the  war  (i). 

Hostilities      On  the  other  hand,  an  agreement  cannot  be  enforced  in 

J^^^^      England  which  has  for  its  object  the  conduct  of  hostilities 

nation        against  a  power  at  peace  with  the  English  government,  at 

subject  of   ^11  events  by  rebellious  subjects  of  that  power  who  are 

^'^  .      endeavouring  to  establish  their  independence,  but  have 

"'°    '  •    not  yet  been  recognised  bs  independent  by  England. 

This  was  laid  down  in  cases  arising  out  of  loans  contracted 

in  this  country  on  behalf  of  some  of  the  South  American 

Bepublics  before  they  had  been  officially  recognized. 

'*  It  is  contrary  to  the  law  of  nations,  which  in  all  cases  of  international 
law  is  adopted  into  the  municipal  code  of  every  civilized  country,  for 
persons  in  England  to  enter  into  engagements  to  raise  money  to  support 
the  subjects  of  a  government  in  amity  with  our  own  in  hostilities  againai 

(p)  Antoine  v.  Morsheadf  6  Taunt.  (i)  Such  are  Medmnell  v.  Hector^ 

237,  cp.  Daubuz  v«  Morthead,  ib.  332.  3  ^.  &  P.  113  ;  Brandon  v.  Ifesbitt^ 

(A)  Williaon  v.  Patteson,  7  Taunt.  6  T.  B.  23.    As  to  prisoners  of  war 

4  39.    The  circumstances  of  the  in-  here,  Sparenburgk  v.  Bannmtynet  I 

dorsement  seem  immaterial.  B.  &  P.  163* 
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thdr  govenunent,  and  no  right  of  action  can  arioe  out  of  such  a  tranaao- 
tion  •'(*). 

The  Supreme  Court  of  the  United  States  has  held, 
however,  that  an  assignment  of  shares  in  a  company 
originally  formed  for  a  purpose  of  this  kind  was  so  re- 
motely connected  with  the  original  illegality  of  the  loan 
as  not  to  be  invalid  between  the  parties  to  it  (/). 

It  is  not  a  "  municipal  offence  by  the  law  of  nations  "  Neutral 
for  citizens  of  a  neutral  country  to  carry  on  trade  with  a  bellige^ 
blockaded  port — ^that  is,  the  courts  of  their  own  coimtry  ^^■J"  ** 
cannot  be  expected  to  treat  it  as  illegal  (though  of  course  oaDtuie 
it  is  done  at  the  risk  of  seizure,  of  which  seizure,  if  made,  J^'Jf^ 
the  neutral  trader  or  his  government  cannot  complain) : 
and  agreements  having  such  trade  for  their  object — €,g, 
a  joint  adventure  in  blockade-running — are  accordingly 
valid  and  enforceable  in  the  courts  of  the  neutral  state  (m). 

Several  decisions  on  this  topic  of  aiding  or  trading  with 
enemies  have  been  given  in  the  American  Courts  in  cases 
arising  out  of  the  Civil  War.  They  will  be  found  collected 
in  the  last  edition  of  Mr.  Story's  work  (n). 


It  is  admitted  as  a  thing  required  by  the  comity  of  Ezoep- 
nations  that  an  agreement  to  contravene  the  laws  of  a  tJ^tment 
foreign  coimtry  would  in  general  be  unlawful.     But  it  is  o^  foreign 
said  that  revenue  laws  (in  practice  the  most  important  lawa. 
cases)  are  excepted,  and  that  '*  no  country  ever  takes  notice 
of  the  revenue  laws  of  another  "  (o). 


(Ar)  Beat,  C.  J.,  De  Wutz  y.  JTeti- 
drieks,  2  Bing.  314.  Cp.  ThompsotiY, 
Fowlea,  2  Sim.  194,  'where  the  lan- 
guage seems  imneoeBsarily  wide. 

(0  MeBkiiry.  Otbbet,  17  Howard, 
232. 

(m)  Ex  parte  Chavaste,  4  D.  J.  S. 
6o5,  see  Lord  Weetbury'a  judg- 
ment; The  Helen,  L.  B.  1  Ad.  & 
£co*  1,  and  American  authorities 
there  cited ;  Kent,  Gomm.  3.  267. 


(w)  Texas  v.  JFhiie,  7  Wallace,  700 
(where  however  the  chief  points  are 
of  constitutional  law) ;  Hanauer  t. 
Ihane,  12  ib.  342 ;  Story,  on  Con- 
tracts, {  744.  Sprott  V.  V.  8.,  20 
Wail.  469,  g^es  beyond  anything  in 
our  books,  and  the  dissent  of  Field, 
J.  seems  well  founded. 

(o)  Lord  Mansfield  in  Holman  t« 
Johneon^  Cowp.  841. 
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As  a  general  proposition,  however,  this  is  strongly  dis- 
approved by  most  modem  writers  as  oontrory  to  reason 
and  justice  {p).  It  should  be  noted  that  our  Courts,  so  far 
as  they  have  acted  upon  it,  have  done  so  to  the  prejudice 
of  our  own  revenue  quite  as  much  as  to  that  of  foreign 
states.  Thus  a  complete  sale  of  goods  abroad  by  a  foreign 
vendor  is  valid,  and  the  price  may  be  recovered  in  an 
English  Court,  though  he  knew  of  the  buyer's  intention 
to  smuggle  the  goods  into  England.  "  The  subject  of  a 
foreign  country  is  not  bound  to  pay  allegiance  or  respect 
to  the  revenue  laws  of  this"  (q).  But  it  is  admitted  that 
an  agreement  to  be  performed  in  England  in  violation  of 
English  revenue  laws  would  be  void — as  if,  for  example, 
the  goods  were  to  be  smuggled  by  the  seller  and  so 
delivered  in  England.  And  a  subject,  domiciled  in  the 
British  dominions  (though  not  in  England  or  within  the 
operation  of  English  revenue  laws)  cannot  recover  in  an 
English  Court  the  price  of  goods  sold  by  him  to  be  smuggled 
into  England  (r) ;  and  even  a  foreign  vendor  cannot  recover 
if  he  has  himself  actively  contributed  to  the  breach  of 
English  revenue  laws,  as  by  packing  the  goods  in  a  manner 
suitable  and  to  his  knowledge  intended  for  the  purpose  of 
smuggling  («). 

The  cases  upholding  contracts  of  this  kind,  whether  as 
against  our  own  or  as  against  foreign  laws,  would  probably 
not  be  now  extended  beyond  the  points  specifically  decided 
by  them,  and  perhaps  not  altogether  upheld  (t).  There  is 
one  modem  case  which  looks  at  first  sight  like  an  authority 
for  saying  that  our  Courts  pay  no  regard  to  foreign  shipping 


(p)  Kent,  Comm.  3.  263-266; 
Wiuurion,  OoDflict  of  Laws,  {}  484- 
5.  And  see  WesUake  on  Piiyate 
International  Law  (1880},  pp.  231, 
238. 

{q)  Eolman  v.  Johnson^  Cowp.  431 ; 
Felkeat  y.  Angell,  2  C.  M.  &  R. 
311-3,  per  Lora  Abinger,  C.  B. 

(r)  CUigat  v.  Fenaluna,  4  T.  B. 
466.    It  seems,  but  it  is  not  quite 


certain,  from  tikis  case,  that  mere 
knowledge  of  the  buyer's  intention 
would  disentitle  him. 

(s)  TFaymellY,  Seedy  6  T.  R.  699. 

{()  It  must  be  remembered  that 
the  general  law  as  to  sale  of  goods, 
&o.,  which  the  seller  knows  will  be 
used  for  an  unlawful  purpose,  was 
not  fully  settled  at  the  date  of  theae 
authorities. 
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registration  laws :  but  it  really  goes  upon  a  different  prin- 
ciploy  andy  besides,  the  law  of  the  United  States  was  not 
properly  brought  before  the  Court  (ti). 

As  to  instruments  which  cannot  be  used  in  their  own  Foreign 
countiy  for  want  of  a  stamp,  it  is  now  settled  that  regard  ig^^ 
will  be  paid  by  the  Courts  of  other  States  to  the  law  which 
regulates  them,  and  the  only  question  is  as  to  the  real  effect 
of  that  law.  If  it  is  a  mere  rule  of  local  procedure,  re- 
quiring the  stamp  to  make  the  instrument  admissible  in 
evidence,  a  foreign  Court,  not  being  bound  by  such  rules  of 
procedure,  will  not  reject  the  instrument  as  evidence :  it  is 
otherwise  if  the  local  law  "  makes  a  stamp  necessary  to 
the  validity  of  the  instrument,"  i.e.  a  condition  precedent 
to  its  having  any  legal  effect  at  all {x), 

B.  As  to  matters  touching  good  government  and  the  b.  PubUo 
administration  of  justice.  Su^m 

internal 

It  is  needless  to  produce  authorities  to  show  that  an  ^t°' 
agreement  whose  object  is  to  induce  any  officer  of  the  Gorrnptor 
State,  whether  judicial  or  executive,  to  act  partially  or  j^^l^^ 
corruptly  in  his  office,  must  in  any  civilized  country  be  ^P^^^° 
absolutely  void.    But  an  agreement  which  has  an  apparent  legia- 
tendency  that  way,  though  an  intention  to  use  unlawful  ^^^°^' 
means  be  not  admitted,  or  even  be  nominally  disclaimed, 
will  equally  be  held  void.    In  the  case  of  Egerton  v.  Earl 
BrownhWj  of  which  an  account  has  been  given  a  few 
pages  above,  it  was  held  that  the  descent  of  an  estate  could 
not  be  made  to  depend  on  any  public  event  in  which  the 
interest  of  the  nation  was  concerned :  or,  to  put  it  a  little 
more  broadly  in  one  way  and  a  little  more  definitely  in 
another,  that  all  transactions  are  void  which  create  con- 
tingent interests  of  a    nature  to  put  the  pressure  of 

(m)  Sharp  y,  Taylor,  2Fh.  801,  see  [x)  See    Wharton,    Gonfliot    of 

Lindley  on  Parinenhip,  1.  203.  LawB,  66  685-8 ;  Briatow  T.  Seqw 

viU$,  6  Ex.  276. 
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extraneous  and  improper  motiTeB  upon  the  oounsels  of  the 
Crown  or  the  political  eonduot  of  legislatora. 
HanhaU        A  decision  in  the  American  Supreme  Court  which  hap- 
moie,  &o.,  poiis  to  be  of  nearly  the  same  date  shows  that  an  agree- 
^^  ment  is  Toid  which  contemplates  the  use  of  underhand 

Court  means  to  influence  legislation.  In  Marshall  v.  Baltimore 
•'  and  Ohio  Railroad  Co.  (y)  the  nature  of  the  agreement 
sued  on  appeared  by  a  letter  from  the  plaintifE  to  the 
president  of  the  railway  board,  in  which  he  proposed  a 
plan  for  obtaining  a  right  of  way  through  Virginia  for  the 
company  and  offered  himself  as  agent  for  the  purpose. 
The  letter  pointed  (though  not  in  express  terms)  to  the  use 
of  secret  influence  on  particular  members  of  the  legisla- 
ture :  and  it  referred  to  an  aooompanying  document  which 
explained  the  nature  of  the  plan  in  more  detail.  This 
document  contained  the  following  passage : — ^^  I  contem- 
plate the  use  of  no  improper  means  or  appliances  in  the 
attainment  of  your  purpose.  My  scheme  is  to  surround 
the  legislature  with  respectable  agents,  whose  persuasive 
argimients  may  influence  the  members  to  do  you  a  naked 
justice.  This  is  all  I  require — secrecy  from  motives  of 
policy  alone — because  an  open  agency  would  furnish 
ground  of  suspicion  and  unmerited  inyective,  and  might 
weaken  the  impression  we  seek  to  make."  The  arrange- 
ment was  to  be  as  secret  as  practicable :  the  company  was 
to  have  but  one  ostensible  agent,  who  was  to  choose  such 
and  so  many  sub-agents  as  he  thought  proper :  and  the 
payment  was  to  be  contingent  on  success.  The  actual 
contract  was  made  by  a  resolution  of  the  directors,  accord- 
ing to  which  agents  were  to  be  employed  to  "  superintend 
and  further  "  the  contemplated  application  to  the  legisla- 
ture of  Virginia  "  and  to  take  all  proper  measures  for  that 
purpose ; "  and  their  right  to  any  compensation  was  to  be 
contingent  on  the  passing  of  the  law.  The  Supreme 
Court  held,  first,  that  it  was  sufficiently  clear  that  the  oon- 

(y)  16  Howard,  314. 
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traot  was  in  fact  made  on  the  footing  of  the  previous  oom- 
municationsy  and  was  to  be  carried  out  in  the  manner 
there  proposed ;  and  secondly,  that  being  so  made  it  was 
against  public  policy  and  void. 

"  It  is  an  undoubted  principle  of  the  common  law  that  it  wiU  not  lend 
its  aid  to  enforce  a  contract  to  do  an  act  that  ia  illegal,  or  which  ia  incon- 
sifltent  with  sound  morals  or  pubHc  policy ;  or  which  tends  to  corrupt  or 
contaminate,  hy  improper  influences,  the  integrity  of  our  social  or  political 
institutions.  .  .  .  Legislators  should  act  from  high  considerations 
of  public  duty.  Public  policy  and  sound  morality  do  therefore  impera- 
tively require  that  Courts  should  put  the  stamp  of  their  disapprobation 
on  every  act  and  pronounce  void  every  contract  the  ultimate  [^qu.  imme- 
diate P]  or  probable  tendency  of  which  would  be  to  sully  the  purity  or 
mislead  the  judgments  of  those  to  whom  the  high  trust  of  legfislation  is 
confided.*'  [The  judgment  then  points  out  that  persons  interested  in  the 
results  of  pending  legislation  have  a  right  to  urge  their  claims  either  in 
person  or  by  agents,  but  in  the  latter  case  the  agency  must  be  open  and 
acknowledged.]  *'Any  attempts  to  deceive  persons  intrusted  with  the 
high  functions  of  legislation  by  secret  combinations,  or  to  create  or  bring 
into  operation  undue  influences  of  any  kind,  have  aU  the  effects  of  a  direct 
fraud  on  the  public ''  (z). 

And  the  result  of  the  previous  authorities  was  stated 
to  be — 

**  1st.  That  all  contracts  for  a  contingent  compensation  for  obtaining 
legislation,  or  to  use  personal  or  any  secret  or  sinister  influence  on  leg^- 
lators,  are  (a)  void  by  the  policy  of  the  law. 

<*  2nd.  Secrecy  as  to  the  character  under  which  the  agent  or  solicitor 
acts  tends  to  deception  and  is  immoral  and  fraudulent,  and  where  the 
agent  contracts  to  use  secret  influences,  or  voluntarily  without  contract 
with  his  principal  uses  such  means,  he  cannot  have  the  assistance  of  a 
Court  to  recover  compensation. 

**  3rd.  That  what  in  the  tedinical  vocabulary  of  politicians  is  termed 
*  log-rolling '  (&)  is  a  misdemeanour  at  common  law  punishable  by 
indictment"  {e). 

So  in  a  later  case  (d)  an  agreement  to  prosecute  a  claim 
before  Congress  by  means  of  personal  influence  and  solici- 

(s)  16  Howard,  at  pp.  334-5.  bills. 

(a)  **m"  by  a  clerical  error  in  the  (c)  16  Howard,  336. 

report.  {d)  Tritt  v.  Child,  21  Wall.  441. 

(6)  Arrangements  between  mem-  See,  too,  Meguire  v.  Ccnicine,  1 1  Otto 

bers  for  Uie  barter  of  votes  on  private  (V 


in- 
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Otherwiae 
of  oontraot 
by  pcnon 
interested 
to  with- 
draw op* 
position ; 
Simpson  v. 
Lord 
Howden. 


Sale  of 
offices, 
&o.  at 
common 
law. 


tations  of  the  kind  known  as  "  lobby  service  "  has  been 
held  void. 

But  as  it  is  open  to  a  landowner  or  other  interested 
person  to  defend  his  interest  by  all  lawful  means  against 
proposed  legislation  from  which  he  apprehends  injurj,  so 
it  is  open  to  him  to  withdraw  or  oompronuse  his  claims  on 
any  terms  he  thinks  fit.    There  is  no  reason  against  bar- 
gains of  this  kind  any  more  than  against  a  compromise 
of  disputed  civil  rights  in  ordinary  litigation.    And  the 
lawfulness  of  such  an  agieement  is  not  altered  if  it  so 
happens  that  the  party  is  himself  a  member  of  the  legisla- 
ture.  In  the  absence  of  anything  to  show  the  contrary,  he 
is  presumed  to  make  the  agreement  solely  in  his  character 
of  a  person  having  a  valuable  interest  of  his  own  in  the 
matter,  and  he  is  not  to  be  deprived  of  his  rights  in  that 
character  merely  because  he  is  also  a  legislator  (<?).     ''A 
landowner  cannot  be  restricted  of  his  rights  because  he 
happens  to  be  a  member  of  Parliament "  (/).    This  may 
seem  a  little  anomalous :  but  it  must  be  remembered  that 
in  practice  there  is  little  chance  of  a  conflict  between  duty 
and  interest,  as  the  legislature  generally  informs  itself  on 
these  matters  by  means  of  committees  proceeding  in  a 
quasi- judicial  manner.     Of  course  it  would  be  improper 
for  a  member  personally  interested  to  sit  on  such  a  com- 
mittee. 

On  similar  grounds  it  is  said  that  the  sale  of  offices 
(which  is  forbidden  by  statutes  extending  to  almost  every 
case)  is  also  void  at  common  law(^).  However,  there 
may  be  a  lawful  partnership  in  the  emoluments  of  offices, 
although  a  sale  of  the  offices  themselves  or  a  complete 
assignment  of  the  emoluments  would  be  unlawful  (A). 
The  same  principles  are  applied  to  other  appointments 
which  though  not  exactly  public  offices  are  concerned  with 


(r)  SimpiOH  y.  Lord  Howden^  10 
A.  ft  E.  793,  9  CI.  &  F.  61. 

(/)  Kiridersley,  V.-O.  in  Earl  of 
8hrew»burif  y.  N»  Stafford$hir$  J2y. 
Co.  1  JSk^,  693,  613. 


iSf)  Hanington  y.  Bu  ChasUl,  2 
Swanst.  169,  n.;  Hopkimy,  Freseott, 
4  G.  B.  678,  per  Coltman,  J. 

(h)  St0rr^Y.  CUfion,  9  C.  B.  110^ 
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matters  of  publio  interest.  '^  Fublio  policy  requires  that 
there  shall  be  no  money  consideration  for  the  appointment 
to  an  office  in  which  the  public  are  interested :  the  publio 
will  be  better  served  by  having  persons  best  qualified  to 
fill  offices  appointed  to  them ;  but  if  money  may  be  given 
to  those  who  appoint,  it  may  be  a  temptation  to  them  to 
appoint  improper  persons."  Therefore  the  practice  which 
had  grown  up  in  the  last  century  of  purchasing  commands 
of  ships  in  the  East  India  Company's  service  was  held  un- 
lawful, no  less  on  this  ground  than  because  it  was  against 
the  Company's  regulations  (t). 

In  like  manner  a  secret  agreement  to  hand  over  to 
another  person  the  profits  of  a  contract  made  for  the  publio 
service,  such  as  a  Post  Office  contract  for  the  conveyance 
of  mails,  is  void  (k). 

Nevertheless  many  particular  offices,  and  notably  subor- 
dinate offices  in  the  courts  of  justice,  were  in  fact  saleable 
and  the  subject  of  sale  by  custom  or  otherwise  until  quite 
modem  times.  But  the  commission  of  an  officer  in  the 
army  could  not  be  the  subject  of  a  valid  pledge  even 
imder  the  system  of  purchase  recently  abolished  (l). 

For  like  reasons  certain  assignments  of  salaries  and  Assign- 
pensions  have  been  held  void,  as  tending  to  defeat  the  ^f^^' 
public  objects  for  which  the  original  grant  was  intended. 
Thus  military  pay  and  judicial  salaries  are  not  assignable. 
The  rule  is  that  ''a  pension  for  past  services  may  be 
aliened,  but  a  pension  for  supporting  the  grantee  in  the 
performance  of  future  duties  is  inalienable" :  and  therefore 
a  pension  given  not  only  as  a  reward  for  past  services,  but 
for  the  support  of  a  dignity  created  at  the  same  time  and 
for  the  same  reason,  is  inalienable  (m).  But  an  assign- 
ment by  the  holder  of  a  public  office  of  a  simi  equivalent 
to  a  proportionate  part  of  salary,  and  secured  to  his  legal 

(•)  BUukford  v.  Fre^Um^  8  T.  R.  (m)  Davit  y,  Duke  of  Marlborough^ 

89,  93.  1  Swanat.  74,  79.   Cp.  Arbutknot  v. 

{k)  Otbome  v.  Williams,  18  Vofl.  AVton,  6  Moo.  P.  C.  219.    And  see 

879.  authorities   collected   in  notes  to 

(I)  Collyer  y.  FalUm,  T.  &  R.  469.  Myall  v.  Bowle$,  2  Wh.  &  T.  L.  0. 
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personal  representatives  on  his  death  by  the  terms  of  his 
appointment,  is  not  invalid,  suoh  a  sum  being  simply  a 
part  of  his  personal  estate  like  money  secured  by  life 
insnranoe  (n).  In  a  late  case  a  mortgage  by  an  officer  of 
the  Customs  of  his  disposable  share  in  the  ^'Customs 
Annuity  and  Benevolent  Fund  "  created  by  a  special  Act 
was  unsuccessfully  disputed  as  contrary  to  the  policy  of 
the  Act(o), 

Intetfer-  Agreements  for  the  purpose  of  "stifling  a  criminal 
course  of  prosecution  "  are  void  as  tending  to  obstruct  the  course  of 
jostioe.  public  justice.  An  agreement  made  in  consideration 
naipro-  Ostensibly  of  the  givmg  up  of  certain  promissory  notes, 
fffifeS'g  tte  notes  in  fact  having  forged  indorsements  upon  them, 
proseou-  and  the  real  consideration  appearing  by  the  circumstances 
wnUaiiia  *^  ^  ^^®  forbearance  of  the  other  party  to  prosecute,  was 
*•  Bayley.  held  void  on  this  ground  in  the  House  of  Lords.    The 

principle  of  the  law  as  there  laid  down  by  Lord  Westbury 

is  "  That  you  shall  not  make  a  trade  of  a  felony"  (p). 
Keirr.  However  the  principal  direct  authority  must  still  be 

sought  in  the  earlier  case  of  Keir  v.  Leeman  {q).    The 

Court  of  Queen's  Bench  there  said  : — 

<<  The  priiiciple  of  law  is  laid  down  by  Wilxnot,  C.  J.  in  ColUm  t. 
Blantem  (r)  that  a  oontract  to  withdraw  a  proeecution  for  perjory  and 
consent  to  give  no  evidence  against  the  accused  is  founded  on  an  unlaw- 
ful consideration  and  void.  On  the  soundness  of  this  decision  no  doubt 
can  be  entertained,  whether  the  party  accused  were  innocent  or  guilty  of 
the  crime  charged.  If  innocent,  the  law  was  abused  for  the  purpose  of 
extortion ;  if  guilty,  the  law  was  eluded  by  a  corrupt  compromise  screen- 
ing the  criminal  for  a  bribe.  [The  cases  are  then  reviewed.]  We  diaU 
probably  be  safe  in  laying  it  down  that  the  law  will  permit  a  oompromise 
of  all  offences,  though  made  the  subject  of  criminal  prosecution,  for 
which  offences  the  injured  party  might  sue  and  recover  damages  in  an 
action.  It  is  often  the  only  maimer  in  which  he  can  obtain  redress.  But 
•  if  the  offence  is  of  a  public  nature  no  agreement  can  be  vaHd  that  is 
founded  on  the  consideration  of  stifling  a  prosecution  for  it "  («). 

in)  Arhuthnoi  v.  JVor^ofi,  tupra,  (q)  6  Q.  B.  308,  in  Ex.  Ch.  9  Q.  B. 

(o)  MaeUanU  trusts,  19  Eq.  274.  37l. 

(p)  WiUianu  v.  Bayley,  L.  B.  1  (r)  1  Sm.  L.  0.  369,  382. 

H.  L.  200,  220.  (*)  Aco.  in  Clubh  y.  Uutwn,  18  C, 
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Aooordingly  the  Court  held  that  an  indictment  for 
offences  including  riot  and  obstruction  of  a  public  officer 
in  the  execution  of  his  dutj  cannot  be  legally  the  subject 
of  a  compromise.  The  judgment  of  the  Exchequer  Cham- 
ber (t)  affirmed  this,  but  showed  some  dissatisfaction  even 
with  the  limited  right  of  compromise  admitted  in  the 
Court  below.  It  was  observed  that  there  was  really  very 
little  authority  for  it ;  and  although  it  was  not  actually  so 
laid  down,  it  looks  as  if  the  Court  would  have  been  ready 
to  decide  if  necessary  that  the  compromise  of  any  criminal 
offence  is  illegal.  In  a  late  case,  however,  the  Court  of 
Appeal  entertained  no  doubt  that  where  there  is  a  choice 
of  a  civil  or  criminal  remedy  a  compromise  of  criminal  as 
well  as  civil  proceedings  is  lawful  (w). 

It  is  not  compounding  felony  for  a  person  whose  name 
has  been  forged  to  a  bill  to  adopt  the  forged  signature  and 
advance  money  to  the  forger  to  enable  him  to  take  up  the 
biU.  It  is  doubtful  whether  a  security  given  by  the  forger 
for  such  advance  is  valid :  but  he  cannot  himself  actively 
dispute  it  (on  the  principle  potior  est  condicio  defendentiSj  of 
which  afterwards),  nor  can  his  trustee  in  bankruptcy,  who 
for  this  purpose  is  in  no  better  position  than  himself,  as  there 
is  in  any  case  no  offence  against  the  bankrupt  laws  {x). 

An  agreement  by  an  accused  person  with  his  bail  to 
indemnify  him  against  liability  on  his  recognizances  is 
illegal,  as  depriving  the  public  of  the  security  of  the 
bail  (y). 

The  compounding  of  offences  under  penal  statutes  is  isElu. 
expressly  forbidden  by  18  Eliz.  c.  5,  s.  5. 


0.  6. 


B.  N.  S.  414,  held  that  forbearance 
to  prosecute  a  charge  of  obtaining 
money  bjfalse  pretences  is  an  illegal 
consideration.  What  if  there  is  no 
real  g^und  for  a  prosecution,  the 
supposed  offence  being  an  act  not 
criminallj- punishable?  SeeperFry, 
J.  8  Ch.  D.  at  p.  477.  It  is  sub- 
mitted that  the  agreement  would  be 
Toid  for  want  of  consideration. 
(0  9  Q.  B.  at  p.  392. 

P. 


(w)  Fither  ^  Co.  y.  ApoUinaHi  Co, 
10  Ch.  297. 

{x)  Otherwise  where,  after  an 
act  of  bankruptcy,  the  bankrupt*s 
money  has  been  paid  for  stiiling  a 
prosecution :  there  the  trustee  can 
recover  it :  Ex  parte  Wolverhampton 
Banking  Co.,  14  Q.  B.  D.  32;  Ex 
parte  Caldeeoit,  4  Ch.  D.  160. 

(y)  Wihon  y.  StrugneU,  7  Q.  B. 
D.  548.      • 
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Compro-  An  election  petition,  though  not  a  criminal  prooeeding, 
^e^ion  ^  ^  proceeding  of  a  public  character  and  intereet  which 
potition.  may  have  penal  consequenoes ;  and  an  agreement  for 
pecuniary  consideration  not  to  proceed  with  an  election 
petition  is  void  at  common  law,  as  its  effect  would  be  to 
deprive  the  public  of  the  benefit  which  would  result  from 
the  investigation  (s). 

In  like  manner  an  agreement  for  the  collusive  conduct 
of  a  divorce  suit  is  void  (a),  and  an  agreement  not  to 
expose  immoral  conduct  has  been  held  void  as  against 
public  policy  (6) . 
In  ciTil  Agreements  relating  to  proceedings  in  civil  courts,  and 

mg8.  Com-  involving  anything  inconsistent  with  the  full  and  impartial 
promifle      oouTse  of  justice  therein,  though  not  open  to  the  charge 
periy         of  anything  like  actual  corruption,  are  likewise  held  void, 
procured:   Tjy^ere  an  agreement  for  compromise  of  a  suit  (a  thing 
Jaokson.     regarded  as  in  itself  rightful  and  even  laudable)  was  in 
fact  founded  on  information  privUy  given  to  one  of  the 
parties  by  an  officer  of  the  Court  in  violation  of  his  duty 
(such  information  not  being  specific,  but  a  general  inti- 
mation that  it  would  be  for  the  party's  interest  to  compro- 
mise),  Lord  Eldon  held  that  it  could  not  be  enforced  (c). 
Secret  A  shareholder  in  a  company  which  was  in  course  of 

Sf^^-  compulsory  winding-up  agreed  with  other  shareholders, 
duct  of  ^j^Q  ^ere  also  creditors,  in  consideration  of  beins:  indem- 
up:  nified  by  them  against  all  future  calls  on  his  shares,  that 

EUiottr.  he  would  help  them  to  get  an  expected  call  postponed, 
Bon.  *  and  also  support  their  claim :  it  was  held  that  **  such  an 
agreement  amounts  to  an  interference  with  the  course  of 
public  justice":  for  the  clear  intention  of  the  Winding-up 
Acts  is  that  the  proceedings  should  be  taken  with  reason- 
able speed  so  that  the  company's  afi^airs  may  be  settled  and 
the  shareholders  relieved ;  and  therefore  any  secret  agree- 

(«)  Coppoek  V.  Bower,  4  M.  &  W.  (b)  Brown  ▼.  Brme^  I  Ex.  D.  6. 

861.  W  Cooth  V.  Jaekwn^  6  Vee.  11, 

(a)  Hope  y.  Eope,  8  D.  H.  G.       31,  32. 

731. 
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ment  to  delay  proceedings  to  the  prejudice  of  the  other 
shareholders  and  creditors  is  void  (d).  This  comes  near 
to  the  cases  of  secret  agreements  with  particular  creditors 
in  bankruptcy  or  composition :  and  those  cases  do  in  fact 
rest  partly  on  this  ground.  But  the  direct  fraud  on  the 
other  creditors  is  the  chief  element  in  them,  and  we  have 
therefore  spoken  of  them  under  an  earlier  head  (p.  238). 

Agreements  to  refer  disputes  to  arbitration  are,  or  rather  Agxee- 

toi.•J.i.  jj  -Lx  rnonts  for 

a  certain  extent  regarded  as  encroachments  on  refeienoe 

the  proper  authority  of  courts  of  justice  by  the  substi-  *?arlntara- 
tution  of  a  ^^  domestic  forum  "  of  the  parties'  own  making,  far  valid  at 
At  common  law  such  an  agreement,  though  so  far  valid  JJ^^^ 
that  an  action  can  be  maintained  for  a  breach  of  it  (e), 
does  not  "  oust  the  ordinary  jurisdiction  of  the  Court " — 
that  is,  cannot  be  set  up  as  a  bar  to  an  action  brought  in 
the  ordinary  way  to  determine  the  very  dispute  which  it 
was  agreed  to  refer.    Nor  could  such  an  agreement  be 
specifically  enforced  (/),  or  used  as  a  bar  to  a  suit  in 
equity  (g).    It  is  said  however  "that  a  special  covenant 
not  to  sue  may  make  a  difference  "  (g).    And  the  law  has  Fraoti- 
not  been  directly  altered  (ff) :  but  the  Common  Law  Pro-  fon»^e 
cedure  Act,  1854  (17  &  18  Vict.  c.  125,  s.  11),  gave  the  ^^^'£;^ 
Courts  a  discretion  to  stay  proceedings  in  actions  or  suits  1864.' 
on  the  subject-matter  of  an  agreement  to  refer,  which 
amounts  in  practice  to  enabling  them  to  enforce  the  agree- 
ment :  and  this  discretion  has  as  a  rule  been  exercised  by 
Courts  both  of  law  (A)  and  of  equity  {%)  in  the  absence  of 
special  circumstances,  such  as  a  case  where  a  charge  of 
fraud  is  made,  and  the  party  charged  with  it  desires  the 
inquiry  to  be  public  (k),  or  where  the  defendant  appeals 

{d)  Elliott  ▼.  Itieharehon,  L.  R.  6  (A)  Bandegger  y.  Holmes,  L.  R.  1 

C.  P.  744,  748-9,  per  Wmes,  J.  0.  P.  679;  SeligmarinY.LeBoutUlier, 

{e)  Livingston  y.  Balli,  5  £.  &  B.  ib,  681. 

132,  24  L.  J.  Q,  B.  269.  (»)  Willesford  v.  Watson,  14  Bq. 

(/)  Street  y.  Rigbg,  6  Vee.  816,  672,  8  Ch.  473 ;  Pletos  v.  Baker,  16 

818.  Eq.  664. 

Ig)  Cooke  y.  Cooke,  4  Eq.  77, 86-7.  \k)  Russell  y.  Bmsell,  14  Oh.  D. 

at  p.  476  (Jessel,  H.R.}. 

xj2 


292 


UNLAWFUL  AOBEBMSNTS. 


to  an  arbitratioii  olause  not  in  good  faith,  but  merely  for 
the  sake  of  vexation  or  delay  (/).  A  question  whether  on 
the  true  oonstruotion  of  an  arbitration  clause  the  subject- 
matter  of  a  particular  dispute  falls  within  it  is  itself  to  be 
dealt  with  by  the  arbitrator,  if  it  appears  from  the  nature 
of  the  case  and  the  terms  of  the  provisions  for  arbitration 
that  such  was  the  intention  of  the  parties.  Otherwise  it 
must  be  decided  by  the  Court  (m). 

And  when  the  question  is  whether  an  agreement  con* 
taining  an  arbitration  clause  is  or  is  not  determined,  that 
question  is  not  one  for  arbitration,  since  the  arbitration 
clause  itself  must  stand  or  faU  with  the  whole  agree- 
ment (r>). 


Special  Certain  statutory  provisions  for  the  reference  to  arbitia- 

arbitraSon  ^^^^  ^^  internal  disputes  in  friendly  and  building  societies 
olaiues.      ]iave  been  decided  (after  some  conflict)  to  be  compulsory 

and  to  exclude  the  ordinary  jurisdiction  of  the  Courts  (o). 

The  Eailway  Companies  Arbitration  Act,  1859,  is  also 

compulsory  (p). 
Agree-  Moreover  parties  may  if  they  choose  make  arbitration 

parties  a  Condition  precedent  to  any  right  arising  at  all,  and  in 
riXto?^  that  case  the  foregoing  rules  are  inapplicable :  as  where 
action  the  contract  is  to  pay  such  an  amount  as  shall  be  deter- 
on  arwS-  Diined  by  arbitration  or  found  due  by  the  certificate  of  a 
tion.  particular  person  (y).     Whethef  this  is  in  fact  the  contract. 


(0  U  Eq.  678  ;  WiU  v.  Corcoran, 
8  Ch.  470,  «.,  16  Eq.  671.  The 
enactment  applies  only  where  there 
is  at  the  time  of  action  brought  an 
existing  agreement  for  reference 
which  can  be  carried  into  efPect. 
Bandellf  Saundert  ^  Co.  y.  Thomp^ 
ton  (0.  A.),  1  Q.  B.  D.  748. 

(m)  Pierey  v.  Tounff  (C.  A.),  14 
Oh.  D.  200,  208,  per  Jessel,  M.B., 
qualifying  the  apparent  effect  of 
milesford  v.  JFatson,  8  Ch.  473. 

(n)  Per  James,  L.  J.  in  LlaneUy 
By,  #  Dock  Co,  v.  Z.  ^  N,  W,  By, 
Co.,  8  Oh.  at  p.  948. 

(o)  Thompt9n   v,  Flanet   Benefit 


Building  Society,  16  Eq.  333; 
Wright  T.  Monarch  Investment 
Building  Society,  6  Oh.  D.  726; 
Maek  t,  London  Brovident  Building 
Society,  23  Ch.  D.  103 ;  Municipal 
Building  Society  y.  Kent,  9  App.  Ca« 
260.  Not  so  where  the  real  ques- 
tion is  whether  a  party  nlaiming 
against  the  sociely  is  a  member  of 
the  society  at  all,  Prentice  y,  London^ 
L.  R.  10  C.  P.  679. 

(p)  Watford  ^Bickmaneworth  By. 
Co,  V.  L,  ^  y,  W,  By,  Co,,  8  Eq. 
231 

{q)  Scott  Y,  Avery,  6  H.  L.  0.  811 ; 
which  does  not  overmle  the  former 
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or  it  is  an  absolute  oontraot  to  pay  in  the  first  instance, 
with  a  oollateral  provision  for  reference  in  case  of  difference 
as  to  the  amount,  is  a  question  of  construction  on  which 
there  has  been  some  difference  of  opinion  in  recent  cases  (r). 

We  now  come  to  a  class  of  transactions  which  are  Mainte- 
specially  discouraged,  as  tending  to  pervert  the  due  course  ^^.* 
of  justice  in  civil  suits.  perty. 

These  are  the  dealings  which  are  held  void  as  amounting 
to  or  being  in  the  nature  of  champerty  or  maintenance. 
The  principle  of  the  law  on  this  head  has  been  defined  to 
be  "  that  no  encouragement  should  be  given  to  litigation 
by  the  introduction  of  parties  to  enforce  those  rights  which 
others  are  not  disposed  to  enforce"  («).  Maintenance  is 
properly  a  general  term  of  which  champerty  is  a  species. 
Their  most  usual  meanings  (together  with  certain  additions 
and  distinctions  now  obsolete)  are  thus  given  by  Coke : — 

*^  First,  to  maintain  to  have  part  of  the  land  or  anything 
out  of  the  land  or  part  of  the  debt,  or  any  other  thing  in 
plea  or  suit;  and  this  is  called  cambipartia  [champart, 
campi partitio]j  champertie." 

The  second  is  *^when  one  maintaineth  the  one  side 
without  having  any  part  of  the  thing  in  plea  or  suit "  {t). 
Champerty  may  accordingly  be  described  as  *^  maintenance 
aggravated  by  an  agreement  to  have  a  part  of  the  thing  in 
dispute  "  (w). 

Agreements  falling  distinctly  within  these  descriptions 
are  punishable  under  certain  statutes  (x).    It  has  always 


fpeneral  law  on  the  subject,  see  the 
judgments  of  Brett,  J.,  and  KeUy, 
G.  B.,  in  Ex.  Ch.  in  Edwards  v. 
Aberayron^  ^e.  Society^  1  Q.  B.  D. 
663 ;  Scott  y.  Corporation  of  Liver' 
pool,  3  De  G.  &  J.  334.  Cp.  CoUin* 
v.  Loeke  (J.  G.)  4  App.  Ga.  674,  689. 

(r)  Elliott  Y.  Royal  Exchange  At' 
turanee  Co,,  L.  R.  2  Ex.  237 ;  Daw- 
eon  y.  Fitzgerald  (G.  A.),  1  Ex.  D. 
257,  reyg.  s.  c.  L.  R.  9  Ex.  7. 

(«)  By  Lord  Abing^  in  Prouer 
V.  Ednumds,  1 T.  &  G.  Ex.  481, 497. 


(0  Go.  Lit.  368  &.  EyeiTcham- 
peiiy  is  maintenance,  2  Ro.  Ab. 
119  K. 

(u)  Boyill,  ary.  in  Sprye  y.  Porter. 
7E.  &B.  68,  26  L.  J.  Q.  B.  64. 

{x)  3  Ed.  1  (Stat.  Westm.  1),  c. 
25 ;  13  Ed.  1  (Stat.  Westm.  2),  o. 
49  :  28  Ed.  1,  St.  1,  c.  11 ;  Stat,  de 
Gonspiratoribus,  temp,  incert. ;  20 
Ed.  3,c.4;  iRic.  2,c.4;  7Rio.  2, 
c.  16 ;  and  32  H.  8,  o.  9,  of  which 
more  presently. 
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been  considered,  however,  that  champerty  and  maintenanoe 

are  offences  at  common  law,  and  that  the  statutes  onlj 

declare  the  common  law  with  additional  penalties  (y). 

Belation   '      Whether  by  way  of  abundant  caution  or  for  other 

statutes      reasons,  the  law  was  in  early  times  applied  or  at  any  rate 

to  the         asserted  with  extreme  and  almost  absurd  severity  (z).    It 

common  ,  •       i      i 

law,  and  was  even  contended,  as  we  had  occasion  to  see  in  the  last 
r^^^  chapter,  that  the  absolute  beneficial  assignment  of  a  con- 
the  law.  tract  was  bad  for  maintenance.  The  modem  cases,  how- 
ever, proceed  not  upon  the  letter  of  the  statutes  or  of  the 
definitions  given  by  early  writers,  but  upon  the  real  object 
and  policy  of  the  law,  which  is  to  repress  that  which 
Ejiight  Bruce,  L.  J.  spoke  of  as  **  the  traffic  of  merchan- 
dising in  quarrels,  of  huckstering  in  litigious  discord," 
which  decent  people  hardly  require  legal  knowledge  to 
warn  them  from,  and  which  makes  the  business  and  profit 
of  "  breedbates,  barretors,  coimsel  whom  no  Inn  will  own, 
and  solicitors  estranged  from  every  roll "  (a).  On  the 
other  hand  the  Courts  have  not  deemed  themselves  bound 
to  permit  things  clearly  within  the  mischief  aimed  at  any 
more  than  to  forbid  things  clearly  without  it.  They  have 
in  fact  taken  advantage  of  the  doctrine  that  the  statutes 
are  only  in  affirmance  of  the  common  law  to  treat  them  as 
giving  indications  rather  than  definitions ;  as  bearing  wit- 
ness to  the  general  ^'policy  of  the  law"  but  not  exhausting 
or  restricting  it.  It  is  not  considered  neoessaiy  to  decide 
that  a  particular  transaction  amounts  to  the  actual  offence 
of  champerty  or  maintenance  in  order  to  disallow  it  as  a 
ground  of  civil  rights :  it  will  be  void  as  "  savouring  of 
maintenance"  if  it  clearly  tends  to  the  same  kind  of 
mischief. 

The  cases  are  somewhat  numerous,  and  various  in  their 
special  circumstances.  A  full  examination  of  them  would 
lead  us  to  a  length  out  of  proportion  to  the  place  of  the 

(y)  PeehellY,  Watson,  8  M.  &  W.      Maintenance,  A.  (6.  250). 
691,  700 ;  2  Eo.  Ab.  114  D.  (a)  B^ywU  t.  Sprye,  1  D.  H.  a. 

(s)  See    Bacon's     Abridgmenti      at  pp.  680,  686. 
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subject  here(i).  Their  general  effect,  however,  is  suf- 
fioiently  clear.  Of  maintenance  pure  and  simple,  an  im- 
portant head  in  the  old  books,  there  are  very  few  modem 
examples  (c) ;  almost  all  the  decisions  illustrate  the  more 
special  rule  against  champerty,  namely  that  **  a  bargain 
whereby  the  one  party  is  to  assist  the  other  in  recovering 
property,  and  is  to  share  in  the  proceeds  of  the  action,  is 
illegal  "(d).  On  this  head  the  rules  now  established  appear 
to  be  as  follows : 


(a)  An  agreement  to  advance  funds  or  supply  evidence  Rules  as  to 
with  or  without  professional  assistance  (or,  it  seems,  pro-  perty! 
fessional  assistance  only)  {e)  for  the  recovery  of  property 
in  consideration  of  a  remuneration  contingent  on  success 
and  proportional  to  or  be  paid  out  of  the  property  re- 
covered is  void  (/). 

(0)  A  solicitor  cannot  purchase  the  subject-matter  of  a 
pending  suit  from  his  client  in  that  suit  (g) :  but  he  may 
take  a  security  upon  it  for  advances  already  made  and 
costs  already  due  in  the  suit  (A). 

(y)  Except  in  the  case  last  mentioned,  the  purchase  of 
property  the  title  to  which  is  disputed,  or  which  is  the 
subject  of  a  pending  suit,  or  an  agreement  for  such  pur- 
chase, is  not  in  itself  unlawful  (t) :  but  such  an  agreement 
is  unlawful  and  void  if  the  real  object  of  it  is  only  to 
enable  the  purchaser  to  maintain  the  suit  (j). 


{b)  For  an  aooomit  of  tlie  decd- 
siona  see  Leake's  Digest,  730. 

{e)  OneiBBradlaughY.Netcdegatef 
11  Q.  B.  D.  1. 

{d)  Per  BlackbuTD,  J.  Sutley  ▼. 
Suthu,  L.  B.  8  Q.  B.  112. 

{e)  Per  Jessel,  M.  R.  220  Attomeyi 
and  Solicitort  Act,  1  Ch.  D.  573, 
where  the  agreement  was  to  pay  the 
solicitors  in  the  event  of  success  a 
percentage  of  the  property  reco- 
yered;  but  probably  the  real  mean- 
ing  of  it  was  that  the  solicitors 
should  find  the  fnnds.  Gp.  GrellT, 
Z09tf,  16  C.  B.  N.  S.  73,  and  Strange 
y.  irmnan,  cited  p.  297  below. 


(/)  Stanley  y.  JbftM,  7  Bixig.  369  ; 
Reynell  y.  Sprye,  1  D.  M.  G.  660 ; 
Sprye  y.  Porter,  7  E.  &  B.  68.  26  L. 
J.  Q.  B.  64  ;  Hutley  y.  Eutley,  L.  B. 
8  Q.  B.  112. 

(y)  Wood  y.  Doumet,  18  Ves.  120; 
Simpton  y.  lamb,  7  E.  &  B.  84. 

{h)  Anderson  y.  Jtadeiife  (Ex. 
Ch.),  E.  B.  &  £.  806,  29  L.  J.  Q. 
B.  128. 

(•)  Hunter  y.  Daniel,  4  Ha.  420  ; 
Kniyht  y.  Boxryer,  2  De  G.  &  J.  421, 
444. 

U)  ProeserY.  Edmonds,  1  Y.  &  C. 
Ex.  481 ;  Harrington  y.  Lony,  2  My. 
&  K.  690  ;  Be  Hoghton  y.  Money,  2 
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We  prooeed  to  deal  shortly  with  these  propositions  in 
order. 


(«)  Agree- 
ment to 
furnish 
money  or 
evidence 
for  litiga- 
tion on 
terms  of 
sharing 
property 
recoTered 
isToid. 


Verbal 
evaaiona 
inefleo- 
tnal. 


OL.  This  rule  was  laid  down  in  very  clear  terms  by  Tindal, 
C.  J.  in  Stanley  v.  Jones  (A:),  which  £(eems  to  be  the  first  of 
the  modem  cases  at  law. 

*'  A  bargain  by  a  man  who  has  evidence  in  his  own  posseesion  respect- 
ing a  matter  in  dispute  between  third  persons  and  who  at  the  same  time 
professes  to  have  the  means  of  procuring  more  evidence,  to  purchase 
from  one  of  the  contending  parties,  at  the  price  of  the  evidence  which 
he  so  possesses  or  can  procure,  a  share  of  the  sum  of  money  which  shall 
be  recovered  by  means  of  the  production  of  that  very  evidence,  cannot 
be  enforced  in  a  Court  of  law." 

It  is  quite  immaterial  for  this  purpose  whether  any  liti- 
gation is  ab*eady  pending  or  not,  although  the  offence  of 
maintenance  is  properly  maintaining  an  existing  snit,  not 
procuring  one  to  be  commenced.  It  is  obvious  that  the 
mischief  is  even  greater  in  the  case  where  a  person  is 
instigated  by  the  promise  of  indemnity  in  the  event  of 
failure  to  imdertake  litigation  which  otherwise  he  would 
have  not  thought  of.  If  a  person  who  is  in  actual  posses- 
sion of  certain  definite  evidences  of  title  proposes  to  deliver 
them  to  the  person  whose  title  they  support  on  the  terms 
of  having  a  certain  share  of  any  property  that  may  be  re- 
covered  by  means  of  these  evidences,  there  being  no  suit 
depending,  and  no  stipulation  for  the  commencement  of 
any,  this  is  not  imlawf ul ;  for  litigation  is  not  necessarily 
contemplated  at  all,  and  in  any  case  there  is  no  provision 
for  maintaining  any  litigation  there  may  be  (/).  But  it  is 
in  vain  to  put  the  agreement  in  such  a  form  if  these  terms 
are  only  colourable  (w),  and  the  real  agreement  is  to  supply 
evidence  generally  for  the  maintenance  of  an  intended 
suit :  the  illegal  intention  may  be  shown,  and  the  trans- 


Gh.  164  ;  Seear  v.  Zawaon  (G.  A.),  16 
Ch.  D.  426,  where  the  precise  ex- 
tent of  the  doctrine  is  treated  as 
doubtful. 
{k)  7  Bing.  369,  377. 


(5  Spry$  V.  Porter,  7  E.  &  B.  68, 
26  L.  J.  Q.  B.  64. 

(m)  As  a  matter  of  fact,  it  is  diffi- 
cult to  suppose  that  they  oonld  ever 
be  otherwise. 
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action  will  be  held  void  (n).  Still  less  oan  the  law  be 
evaded  by  slighter  variations  in  the  form  or  manner  of  the 
transaction :  for  instance,  an  agreement  between  solicitor 
and  client  that  the  solicitor  shall  advance  funds  for  carry- 
ing on  a  suit  to  recover  possession  of  an  estate,  and  in  the 
event  of  success  shall  receive  a  sum  above  his  regular  costs 
**  according  to  the  interest  and  benefit "  acquired  by  the 
possession  of  the  estate,  is  as  much  void  as  a  bargain  for  a 
specific  part  of  the  property  (o).  So  where  a  solicitor  was 
to  have  a  percentage  of  the  fund  recovered  in  a  suit,  it  was 
held  to  be  not  the  less  champerty  because  he  was  not  him- 
self (and  in  fact  could  not  be)  the  solicitor  in  the  suit,  but 
employed  another  {p). 

An  agreement  by  a  solicitor  with  a  client  simply  to 
charge  nothing  for  costs  in  a  particular  action  is  not 
champerty  (q). 

fi.  This  rule  came  to  be  laid  down  in  a  somewhat  curious  (0)  Solid- 
way.     In  Wood  v.  JDotmes  (r)  Lord  Eldon  set  aside  a  pur-  oim^t  "* 
chase  by  a  solicitor  from  his  client  of  the  res  litigioBay  v^"^^^ 
partly  on  the  groimd  of  maintenance.     But  it  is  to  be  matter  of 
noted  as  to  this  ground  that  the  agreement  for  sale  was  f^m^ 
in  substitution  for  a  previous  agreement  which  clearly  client, 
amounted,  and  which  the  parties  had  discovered  to  amount,  anoma- 
to  maintenance :  and  the  Court  appears  to  have  inferred  ^^^^ 
as  a  fact  that  it  was  all  one  illegal  transaction,  and  the  sale 
merely  colourable  («).      The  other  ground,  which  alone 
would  have  been  enough,  was  the  presumption  of  undue 
influence  in  such  a  transaction,  arising  from  the  fiduciary 


(a)  Sprye  y.  Porter^  7  £.  &  B.  68, 
26  L.  J.  Q.  B.  64. 

(o)  EarU  v.  Ifopwood,  9  G.  B.  K.  9. 
566,  30  L.  J.  C.  P.  217. 

{p)  8trang$  y.  Brmnant  16  Sim. 
846,  2  0.  P.  Cooper  (temp.  Gotten- 
ham)  1.  The  agreement  was  made 
with  a  solioitor  in  Ireland,  not  being 
a  flolioitor  of  the  English  Court  A 
Chancery,  and  the  fund  to  be  re- 
oorered  was  in  England. 

{q)  Jenningi  t.  JohtuoHf  L.  B.  8 


l: 


C.  p.  426. 

fr)  18  Ves.  120. 

(«)  Cp.  8pry$  ▼.  Fi>ri€r,  tupra.  In 
Wood  T.  Doumet  the  parties  do  not 
seem  to  hare  even  kept  the  original 
and  real  agreement  off  the  face  of 
the  transaction  in  its  ultimate  shape. 
See  p.  123.  It  is  to  be  regretted 
that  the  reporter  did  not  preserre 
the  full  statement  of  the  facts  (p. 
122)  with  which  the  judgment 
opened. 
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relation  of  flolioltor  and  client  (of  which  we  shall  speak  in 
a  Bubsequent  chapter).  The  Court  of  Queen's  Bench, 
however,  in  Simpson  v.  Lamb  {t)  followed  Wood  ▼. 
Dotvnesj  as  having  laid  down  as  a  matter  of  the  *'  policy 
of  the  law/'  the  positive  rule  above  stated.  In  Anderson 
V.  Radcliffe  {ti)^  unanimous  judgments  in  both  the  Q.  B.  and 
the  Ex.  Ch.  added  the  qualifleation  that  a  conveyance  by 
way  of  security  for  past  expenses  is  nevertheless  good. 
The  Court  of  Exchequer  Chamber  showed  a  decided 
opinion  that  Simpson  v.  Lamb  had  gone  too  far,  but  with- 
out positively  disapproving  it.  In  Knight  v.  JBoicyer, 
again,  Turner,  L.  J.  said  *'  I  am  aware  of  no  rule  of  law 
which  prevents  an  attorney  from  purchasing  what  anybody 
else  is  at  liberty  to  purchase,  subject,  of  course,  if  he  pur- 
chases from  a  client,  to  the  consequences  of  that  rela- 
tion" (x).  But  the  case  before  the  Court  was  not  the 
purchase  by  a  solicitor  from  his  client  of  the  subject- 
matter  of  a  suit  in  which  he  teas  solicitor ;  Simpson  v. 
Lambf  therefore,  was  only  treated  as  distinguishable  {x). 
The  case  must  at  present  be  considered  a  subsisting 
authority,  but  anomalous  and  not  likely  to  be  at  all 
extended  (y). 


(7)  Pur- 
chase of 
subject- 
matter  of 
litigatioix 
not  in 
itself  un- 
lawful. 


7.  As  to  the  purchase  of  things  in  litigation  in  general, 
the  authorities  cannot  all  be  reconciled  in  detail.  But  the 
distinction  which  runs  through  them  all  is  to  this  effect. 
The  question  in  every  case  is  whether  the  real  object  be 
to  acquire  an  interest  in  property  for  the  purchaser,  or 
merely  to  speculate  in  litigation  on  the  account  either  of 
the  vendor  and  purchaser  jointly  or  of  the  purchaser  alone. 
It  is  not  unlawful  to  purchase  an  interest  in  property 
though  adverse  claims  exist  which  make  litigation  neces- 
sary for  realizing  that  interest :  but  it  is  unlawful  to  pur- 


(/)  7  E.  &  B.  84. 
(fi)  E.  B.  &  E.  806, 28  L.  J.  Q.  B. 
82,  29  U,  128. 
(x)  2I>eG.  &J.  at  p.  445. 


(y)  Cp  however  the  Austrian  Civil 
Code,  which  makes  such  agreements 
void  (§  879). 
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ohase  an  interest  merely  for  the  purpose  of  litigation.    In  But  is  un- 
other  words,  the  sale  of  an  interest  to  which  a  right  to  sue  ^^  ^^ 
is  incident  is  good  (2) ;  but  the  sale  of  a  mere  right  to  sue  intention 

is  bad  (a).  acquire  a 

A  man  who  has  conveyed  property  by  a  deed  voidable  J^^"^^* 
in  equity  retains  an  interest  not  only  transmissible  by 
descent  or  devise,  but  disposable  infer  vivoSy  without  such 
disposition  being  champerty.  But  "  the  right  to  complain 
of  a  fraud  is  not  a  marketable  commodity,"  and  an  agree- 
ment whose  real  object  is  the  acquisition  of  such  a  right 
cannot  be  enforced  {b).  In  like  manner,  a  creditor  of  a 
company  may  well  assign  his  debt,  but  he  cannot  sell  as 
incident  to  it  the  right  to  proceed  with  a  winding-up 
petition  (c). 

The  payment  of  the  price  being  made  contingent  on  the 
recovery  of  the  property  is  probably  under  any  circum- 
stances a  sufficient,  but  is  by  no  means  a  necessary,  condi- 
tion of  the  Court  being  satisfied  that  the  real  object  is  to 
traffic  in  litigation.  If  the  purchase  is  made  while  a  suit 
is  actually  pending,  the  circumstance  of  the  purchaser  in- 
demnifying the  vendor  against  costs  may  be  material,  but 
is  not  alone  enough  to  show  that  the  bargain  is  in  truth 
for  maintenance  (rf).  But  the  only  view  which  on  the 
whole  seems  tenable  is  that  it  is  a  question  of  the  real 
intention  to  be  collected  from  the  facts  of  each  case,  for 
arriving  at  which  few  or  no  positive  rales  can  be  laid 
down. 

There  is  no  champerty  in  an  agreement  to  enable  the 


(i)  Diekitmnr.BurreU,  1  Eq.  337, 
342. 

{a)  lb,;  Prouer  ▼.  Edmonds^  X  Y. 
k  O.  Ex.  481  (the  main  part  of  Lord 
Abinger'sjudgment  is  extracted  in 
a  note  to  Story,  Eq.  Jnr.  §  1040A). 

{b)  Frouer  y.  Edmondt;  beSogh' 
Urn  ▼.  JfofMy,  2  Ch.  164,  169.  Cp. 
Bill  v.  BoyU^  4  Eq.  260,  and  qu, 
whether  the  right  to  out  down  an 
absolute  conTeyance  to  a  mortgage 
be  saleable:  8uar  v.  Lawwn^  16 
Gh.  D.  426. 


(^)  Taris  Skating  Eink  Co.  (G.  A.}, 
6  Gh.  D.  969. 

(d )  HarringUm  y.  Long,  2  M.  &  K. 
690,  as  corrected  bj  Knight  y. 
Bowyer,  8upra,  and  see  Hunter  y. 
Daniely  4  Ha.  at  p.  430.  But  the 
true  g^und  of  the  case  seems  the 
same  as  in  Protser  y.  Edmonds  and 
Be  Hoghton  y.  Money j  namely,  that 
the  real  object  was  to  giye  the  pur- 
chaser a  looua  standi  to  set  aside  a 
deed  for  fraud. 
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bond  fide  purchaser  of  an  estate  to  recover  for  rent  due  or 

injuries  done  to  it  previously  to  the  purchase  («). 

Pnrohase        It  has  been  decided  in  several  modem  cases  that  the 

inoom^     purchasc  of  shares  in  a  company  for  the  purpose  of  in- 

pany  with  gtituting  a  suit  at  one's  own  risk  to  restrain  the  governing 

Sl^e*'''    body  of  the  company  from  acts  unwarranted  by  its  con- 

°?  d^^    stitution  cannot  be  impeached  as  savouring  of  mainte- 

ton  nance  (/) .    It  is  worth  while  to  note  that  it  was  recognized 

r!i*not *^'*  as  long  ago  as  21  Ed.  3,  that  a  purchase  of  property  pend- 

rxMs^'        ing  a  suit  affecting  the  title  to  it  is  not  of  itself  champerty: 

^'  If  pending  a  real  action  a  stranger  purchases  the  land  of 

tenant  in  fee  for  good  consideration  and  not  to  maintain 

the  plea,  this  is  no  champerty  "  {g). 

Stat.  32  The  statute  32  H.  8,  o.  9,  '^  Against  maintenance  and 

None  lAaU  embracery,  buying  of  titles,  &c.,"  deserves  special  mention. 

buy,  sell,    After  reciting  the  mischiefs  of  "  maintenance  embraoeiy 

for^f^  champerty  subornation  of  witnesses  sinister  labour  buying 

right  in      Qf  titles  and  pretensed   rights  of   persons  not  being  in 

iinlessthe  possession,"  and  confirming  all  existing  statutes  against 

^>*^  maintenance,  it  enacts  that : 

poaseasion  kjjq  person  or  penonii,  of  what  estate  degree  or  condition  so  erer 
theDrofits  ^^  ^^  ^^  ^'  shall  from  henceforth  bargain  buj  or  sell,  or  by  anj 
for  one  ways  or  means  obtain  get  or  have,  any  pretensed  rights  or  titles,  or 
year.  take  promise  grant  or  covenant  to  have  any  right   or  title   of   any 

person  or  persons  in  or  to  any  manors  lands  tenements  or  heredita- 
ments, but  if  such  person  or  persons  which  shall  so  bargain  sell  give 
grant  coyenant  or  promise  the  same  their  antecessors  or  they  by 
whom  he  or  they  claim  the  same  have  been  in  possession  of  the  same 
or  of  the  reversion  or  remainder  thereof  or  taken  the  rents  or  profits 
thereof  by  the  space  of  one  whole  year  next  before  the  said  bargain 
covenant  g^rant  or  promise  made." 

Penalty  ^^^  penalty  is  forfeiture  of  the  whole  value  of  the  lands 

■^^.  (s.  2),  saving  the  right  of  persons  in  lawful  possession  to 

buy  in  adverse  claims  (s.  4).     There  is  no  express  saving 

of  grants  or  leases  by  persons  in  actual  possession  who  have 

(r)  Per  Cur.  (Ex.  Ch.),  Williams  (y)  2  Ro.  Ab.  113  B. ;  Y.  B.  21  E. 

v.  Frotheroe,  6  Bing.  30tf,  314.  3,  10,  pi.  33  [cited  as  62  in  RoUe] ; 

(/ }  See Bloxam  v.  Metrop,  Ry,  Co, ,  but  in  60  Am.  323,  pi.  3,  the  general 
8  Oh.  at  p.  353.  opinion  of  the  Serjeants  is  contfu, 

Cfp.  4  Kent,  Comm.  449« 
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been  so  ior  less  than  a  year :  but  either  the  oondition  as  to 
time  applies  only  to  receipt  of  rents  or  profits  without 
aotual  possession,  or  at  aU  events  the  intention  not  to  touch 
the  acts  of  owners  in  possession  is  obvious  (i). 

This,  like  the  other  statutes  against  maintenance  and  Dealinga 
champerty,  is  said  to  be  in  affirmance  of   the  common  ^^thin  the 
law  (t).    It  "  is  formed  on  the  view  that  possession  should  statute. 
remain  undisturbed.    Dealings  with  property  by  a  person  mcnt  to 
out  of  possession  tend  to  disturb  the  actual  possession  to  '^T  j®'., 

■t  ^  *  and  divide 

the  injury  of  the  public  at  large"  (k).  It  is  immaterial  property, 
whether  the  vendor  out  of  possession  has  in  truth  a  good 
title  or  not  (i).  An  agreement  between  two  persons  out  of 
possession  of  lands,  and  both  claiming  title  in  them,  to 
recover  and  share  the  lands,  is  contrary  to  the  poUoy  of 
this  statute,  if  not  champerty  at  common  law ;  therefore 
where  co-plaintiffs  had  in  fact  conflicting  interests,  and  it 
was  sought  to  avoid  the  resulting  difficulty  as  to  the  frame 
of  the  suit  by  stating  an  agreement  to  divide  the  property 
in  suit  between  them,  this  device  (which  now  would  in  any 
case  be  disallowed  on  more  general  grounds)  (/)  was  unavail- 
ing ;  for  such  an  agreement,  had  it  really  existed,  ^ould 
have  been  unlawful,  and  would  have  subjected  the  parties 
to  the  penalties  of  the  statute  (m). 

Where  after  the  death  of  a  lessee  a  stranger  had  entered.  Sale  of 
and  remained  many  years  in  possession,  a  sale  of  the  term  J|^^. 
by  the  administrator  of  the  lessee  was  held  void  as  contrary  trator  out 
to  the  statute,  although  in  terms  it  only  forbids  sales  of  ^^^n. 
pretended  rights,  &c.,  under  penalties,  without  expressly 
making  them  void  (n).    But  the  sale  of  a  contingent  right 

(i)  By  Moantasne,  G.  J.  Partridge  (k)  Per  Lord  Bedesdale,  Cholmon- 
T.  Strange,  Plowd.  88,  dted  in  Doe  deley  t.  Clinton,  4  Bligh,  at  p.  75. 
d,  WxlUame  y.  Evam,  1  G.  B.  717 ;  (Q  See  Cooke  ▼.  Cooke,  4  D.  J.  S. 
ib.  89.   See  further /(mjfciiu  v.  Jonee,  704  ;  Pryee  v.  Pryse,  15  Eq.  86. 
G.  A.,  9  Q.  B.  D.  128,  as  to  the  (m\   CholmondeUy   y.    Clinton,   4 
meaning  of    ^'pretenned  rights"  Blign,  1,  43,82,perLordEldonand 
and  the  limited  application  of  the  Lord  Redesdale. 
statute  at  the  present  time.   Aright  (»)  Doe  d,  Williama  y.  Evane,  1 
or  title  whichis  grantable  imder  8  &  G.  B.  717, 14  L.  J.  G.  P.  237.    Up. 
9  Vict.  c.  106,  is  not  now  ''pre-  aboye  as  to  the  construction  of  pro- 
tensed  "  merely  because  the  grantor  hibitory  statutes  in  general,  p.  263. 
has  neyer  been  in  possession . 
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or  a  mere  ezpectanoy,  not  being  in  the  nature  of  a  claim 
adverse  to  any  existing  jpossessiony  is  not  forbidden.  The 
sale  of  a  man's  possible  interest  as  the  devisee  of  a  living 
owner,  on  the  terms  that  he  shall  return  the  purchase- 
money  if  he  does  not  become  the  devisee,  is  not  bad  either 
at  common  law  as  creating  an  unlawful  interest  in  the 
present  owner's  death,  or  as  a  bargain  for  a  pretended  title 
under  the  statute  (o) 


Brooeed-        Proceedings  in  lunacy  seem  not  to  be  within  the  general 
^^  not  T^^  as  to  champerty,  as  they  are  not  analogous  to  ordinary 
within  the  litigation,  and  their  object  is  the  protection  of  the  person 
againat      and  property  of  the  lunatic,  which  is  in  itself  to  be 
^^"        encouraged ;  and  "  this  object  would  in  many  cases  be 
impeded  rather  than  promoted  by  holding  that  all  agree- 
ments relative  to  the  costs  of  the  proceedings  or  the  ulti- 
mate division  of  the  property  were  void  *'  ( /?). 


Mainte- 
nanod  in 
general. 


As  to  maintenance  in  general,  maintenance  in  the  strict 
and  proper  sense  is  understood  to  mean  only  the  mainte- 
nance of  an  existing  suit,  not  procuring  the  conmienoement 
of  a  new  one.  But  the  distraction  is  in  practice  immaterial 
even  in  the  cnmiaal  law  {q).  It  is  of  more  importance  that 
a  transaction  cannot  be  void  for  champerty  or  maintenance 
unless  it  be  ''  something  against  good  policy  cmd  justice, 


(o)  Cook  y.  lUldf  15  Q.  B.  460, 
19  L.  J.  Q.  B.  441.  By  the  civil 
law,  howoTer,  snoh  contracts  are 
regarded  as  contra  bonoa  mores. 
**  Huiuimodi  pactiones  odiosae  tI- 
dentur  et  plenae  tristissimi  et  peii- 
culoei  eventns,*'  we  read  in  a 
rescript  of  Justinian  on  an  agree- 
ment between  expectant  co-heirs 
as  to  the  disposal  of  the  inheritance. 
The  rescript  goes  on,  quite  in  the 
spirit  of  our  own  statute,  to  forbid 
in  general  terms  aU  dealings  "in 
aUenis  rebus  contra  domini  volnn- 
tatem"  (G.  2.  3.  depaetia,  30).  By 
the  French  Civil  Code,  art.  1600 
(followed  by  the  Italian  Code,  art. 


1460).  <*0n  ne  pent  Tendre  la 
succession  d'ime  personne  Tivante, 
mime  de  son  ootugntommt:"  op.  791, 
1130.  The  Austrian  Code  ($  879) 
also  expressly  forbids  the  aUenation 
of  an  expected  inheritance  or  legaoy . 
In  Boman  law  the  rule  that  the  in- 
heritance of  a  livinf  person  conld 
not  be  sold  is  put  omy  on  the  tech- 
nical ground ' '  quia  in  rerum  natura 
non  sit  quod  yenierit"  fD.  18. 4.  de 
hered.  yel  actione  yenoita,  1,  and 
Boeeod.  tit.  7-11). 

{p)  Per999  y.  Perue,  7  CL  ft  F. 
279,  316,  per  Lord  Cottenham. 

{q)  See  Wood  y.  J)oumet,  18  Yw. 
at-p.  125. 


MAINTENANCE. 


803 


something  tending  to  promote  unneoessory  litigation, 
something  that  in  a  legal  sense  is  immoral,  and  to  the 
constitution  of  which  a  bad  motive  in  the  same  sense  is 
neoessary "  («).  Therefore,  for  example,  a  transaction 
cannot  be  bad  for  maintenance  whose  object  is  to  enable  a 
principal  or  other  person  really  interested  to  assert  his 
rights  in  his  own  name  (»).  Nor  is  it  maintenance  for 
several  persons  to  agree  to  defend  a  suit  in  the  result  of 
which  they  have,  or  reasonably  believe  they  have,  a  com- 
mon interest  (t).  But  a  bargain  to  have  a  share  of  property 
to  be  recovered  in  a  suit  in  consideration  of  maintaining 
the  suit  by  the  supply  of  money  and  evidence  is  not  saved 
from  being  champerty  by  the  party's  having  a  mere  col- 
lateral interest  in  the  result  of  the  suit(u).  Where  a 
person  sues  for  a  statutory  penalty  as  a  common  informer, 
it  is  maintenance  to  indemnify  him  against  costs  (x). 

Lineal  kinship  in  the  first  degree  or  apparent  heirship.  Certain 
and  to  a  certain  extent,  it  seems,  any  degree  of  kindred  or  ^f^^ 
affinity,  or  the  relation  of  master  and  servant,  may  justify  nudnte- 
acts  which  as  between  strangers  would  be  maintenance :  not  cham- 
but  blood  relationship  will  not  justify  champerty  (y).  P®^* 

c.  As  to  matters  touching  legal  (and  possibly  moral)  o.  PubUo 
duties  of  individuals  in  the  performance  of  which  the  ^  16^1* 
public  have  an  interest.  duties  of 

indiyi- 
dualfl. 

Certain  kinds  of  agreements  are  or  have  been  considered 


(<)  Flteher  y.  Kamala  NaieJcer^  8 
Moo.  Ind.  App.  170,  187.  This  ia 
not  necessaruy  applicable  in  Eng- 
land, being  said  with  reference  to 
the  law  of  British  India,  where  the 
English  laws  against  maintenance 
and  champerty  are  not  spedficaUy 
in  force  :  see  Ram  Coomar  Coondoo 
y.  Chunder  Canto  Mookerjeey  2  App. 
Ca.  186,  207-9.    But  it  fairly  re- 

Eents  the  principles  on  which 
lish  judges  hare  acted  in  the 
em  cases.    The  result  of  the 
Indian  case  last  mentioned  seems  to 


be  that  in  British  India  the  Courts 
are  free  to  adopt  the  doctrine  of 
champerty,  so  far  as  they  think  it 
reasonable,  as  part  of  the  general 
judicial  scheme  of  public  policy. 

(t)  Findon  v.  Parker,  11  M.  &  W. 
676.    Cp.  2lto.  Ab.  116  G. 

(tf)  Hutley  T.  EutUy,  L.  B.  8  Q. 
B.  112. 

(x)  Bradlaughy.  Newdegatty  11 Q. 
B.  D.  1. 

{y)  Hutley  y.  Sutky,  L.  B.  8  Q. 
B.  112.    See  2  Bo.  Ab.  116-116. 
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unlawfal  and  Toid  as  providing  for  or  tending  to  the  omis- 
sion of  duties  which  are  indeed  duties  towards  individnalsy 
but  sudi  that  their  perfonnanoe  is  of  public  importance. 
Agree-       To  this  head  must  be  ref eiied  the  rule  of  law  that  a  father 
tocoBtodj  cannot  bj  contract  deprive  himself  of  the  right  to  the 
€T  edoeft-    custody  of  lus  children  (z)  or  of  his  discretion  as  to  their 

ticn  of  *,  ^.^  , 

childreo.  education.  He '' cannot  biud  himself  oondusivel J  by  con- 
tract to  exercise  in  all  events  in  a  particular  way  rights 
which  the  law  gives  him  for  the  benefit  of  his  children  and 
not  for  his  own."  And  an  agreement  to  that  effect — such 
as  an  agreement  made  before  marriage  between  a  husband 
and  wife  of  different  religions  that  boys  shall  be  educated 
in  the  religion  of  the  father,  and  girls  in  the  religion  of  the 
mother — cannot  be  enforced  as  a  contract  (a). 

After  the  father's  death  the  Court  has  a  certain  discretion. 
The  children  are  indeed  to  be  brought  up  in  his  religion, 
unless  it  is  distinctly  shown  by  special  circumstances  that 
it  would  be  contrary  to  the  infant's  benefit  (i).  When  such 
circumstances  are  in  question,  however,  the  Court  may 
inquire  '*  whether  the  father  has  so  acted  that  he  ought  to 
be  held  to  have  waived  or  abandoned  his  right  to  have  his 
children  educated  in  his  own  religion  " ;  and  in  determining 
this  the  existence  of  such  an  agreement  as  above  mentioned 
is  material  (c).  The  father's  conduct  in  giving  up  the 
maintenance,  control,  or  education  of  his  children  to  others 
may  not  only  leave  the  Court  free  to  make  after  his  death 
such  provision  as  seems  in  itself  best ;  it  may  preclude  him 
even  from  asserting  his  rights  in  his  lifetime  (d). 

In  nepara-  Clauses  in  separation  deeds  or  agreements  for  separation, 
purporting  to  bind  the  father  to  give  up  the  general  custody 
of  his  children  or  some  of  them,  have  for  the  like  reasons 
been  held  void ;  and  specific  performance  of  an  agreement 
to  execute  a  separation  deed  containing  such  clauses  has 

U)  BeAndrewi,  L.  B.  8  Q.  B.  163,  Oh.  639. 
and  authorities  there  collected.  (e)  Andnwt  ▼.  SaU,  8  Ch.  at  p« 

{a)  Andrewi  ▼.  Salt,  8  Ch.  622,  637. 
636.  (d)  Lyom  y.  Blmkin^  Jao.  245, 

{h)  Saufktw^th  y.  Sawkticorth,  6  266,  263, 
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been  refused  (e).  In  one  case,  however,  such  a  contract  can 
be  enforced;  namely,  where  there  has  been  such  misconduct 
on  the  father's  part  that  the  Court  would  have  inteifered 
to  take  the  custody  of  the  children  from  him  in  the  exercise 
of  the  appropriate  jurisdiction  and  on  grounds  independent 
of  contract.  The  general  rule  is  only  that  the  custody  of 
children  cannot  be  made  a  mere  matter  of  bargain,  not  that 
the  husband  can  in  no  circumstances  bind  himself  not  to 
set  up  his  paternal  rights  (/). 

The  law  on  this  point  is  now  modified  by  the  Act  36  36  Vict.  o. 
Vict.  c.  12,  which  enacts  (s.  2)  that  ' 

"  No  agreement  contained  in  any  separation  deed  between  the  father 
and  mother  of  an  infant  or  infants  shall  be  held  to  be  invalid  by  reason 
only  of  its  providing  that  the  father  of  such  infant  or  infants  shall  give 
np  the  custody  or  control  thereof  to  the  mother :  Provided  always,  that 
no  Court  shall  enforce  any  such  agreement  if  the  Court  shall  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  the  infant  or  infants  to  give 
effect  thereto." 

This  Act  does  not  enable  a  father  to  delegate  his  general 
rights  and  powers  as  regards  his  infant  children  (g). 

The  objections  formerly  entertained  (as  we  have  seen)  On  this 
first  against  separation  deeds  in  general,  and  afterwards  ^^the"^ 
down  to  quite  recent  times  against  giving  full  effect  to  doctrines 
them  in  Courts  of  equity,  were  based  in  part  upon  the  ration 
same  sort  of  grounds :  and  so  are  the  reasons  for  which  ^JJ^^^. 
agreements  providing  for  a  future  separation  have  always 
been  held  invalid.    For  not  the  parties  alone,  but  society 
at  large  is  interested  in  the  observance  of  the  duties  inci- 
dent to  the  marriage  contract,  as   a  matter  of  public 
example  and  general  welfare. 

Considerations  of  the  same  kind  enter  into  the  policy  of  J^^  *!  *° 
the  law  with  respect  to  the  sale  of  offices,  also  spoken  of  offices. 


(#)  VansUiart  v.  Vansittart,  2  De  (/)  Swifi  v.  Swift,  4  D.  F.  J.  710, 

249,  259.  As  to  the  validity  714 ;  and  see  the  remarka  in  6  Gh. 

of  partial  restrictions  of  the  hns-  705,  13  £q.  620. 

band's  right,  Samiiton  v.  ffeetor,  6  (s)  ^  Besant  (0.  A.),  11  Gh.  D. 

Gh.  701,  13  Eq.  511.  608,  518. 
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above.    Such  transactions  dearly  involye  the  abandonment 
or  evasion  of  distinct  legal  duties. 

On  similar  grounds,  again,  seamen's  wages,  or  any 
remuneration  in  lieu  of  such  wages,  cannot  be  the  subjeot 
of  insurance  at  common  law  (h).  The  reason  of  this  is 
said  to  be  "  that  if  the  title  to  wages  did  not  depend  upon 
the  earning  of  freight  by  the  performance  of  the  voyage, 
seamen  would  want  one  great  stimulus  to  exertion  in  times 
of  difficulty  and  danger"  (i).  This  reason,  however,  is 
removed  in  England  by  the  Merchant  Shipping  Act,  1854 
(17  &  18  Vict.  c.  104,  s.  183),  which  makes  the  right  to 
wages  independent  of  freight  being  earned.  The  question 
has  not  yet  presented  itself  for  deddon  whether  the  role 
founded  upon  it  is  to  be  considered  as  removed  also. 


Agree- 
ments 
against 
social 
duty. 


It  has  never  been  decided,  but  it  seems  highly  probable, 
that  agreements  are  void  which  directly  tend  to  discourage 
the  performance  of  social  and  moral  duties.  Such  would 
be  a  covenant  by  a  landowner  to  let  all  his  cultivable  land 
lie  waste,  or  a  clause  in  a  charter-party  prohibiting  devia- 
tion even  to  save  life  {k). 


D.  Pablio       D.  As  to  agreements  unduly  limiting  the  freedom  of 

policy  as      •    j»   'j      i       i? 

to  freedom  individual  action. 

of  indi-  There  are  certain  points  in  which  it  is  considered  that 

▼luiial 

action.  the  choice  and  free  action  of  individuals  should  be  as 
unfettered  as  possible.  As  a  rule  a  man  may  bind  him- 
self to  do  or  omit,  or  procure  another  to  do  or  omit, 
anything  which  the  law  does  not  forbid  to  be  done  or 
left  undone.  The  matters  as  to  which  this  power  is  specially 
limited  on  grounds  of  general  convenience  are: — 

(a)  Marriage. 

(0)  Testamentary  dispositions. 

(y)  Trade. 


(A)  JFOtUr  V.  De  Tattet,  7  T.  K.  (*)  Per  Oookbum,  C.  J.  5  O.  P. 

167.  B.  at  p.  305. 

(t)  Kent,  Comm.  8.  269. 
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(a)  Marriage  is  a  thing  in  itself  encouraged  by  the  law ;  (»)  Mar- 
the  marriage  contract  is  moreover  that  which  of  all  others  ?Mar- 
should  be  the  result  of  full  and  free  consent.    Certain  ™^     „ 
agreements  are  therefore  treated  as  against  public  policy  agroe- 
either  for  tending  to  impede  this  freedom  of  consent  and  ™®^ 
introduce  unfit  and  extraneous  motives  into  the  contracting 
of  particular  marriages,  or  for  tending  to  hinder  marriage 
in  general.     The  first  class  are  the  agreements  to  procure 
or  negotiate  marriages  for  reward,  which  are  known  as 
marriage  brokage  contracts.    All  such    agreements  are 
void  (/),  and  services  rendered  without  request  in  procur- 
ing or  forwarding  a  marriage  (at  all  events  a  clandestine 
or  improper  one)  are  not  merely  no  consideration,  but  an 
illegal  consideration,  for  a  subsequent  promise  of  reward, 
which  promise,  even  if  under  seal,  is  therefore  void  (m). 
The  law  is  said  to  be  comparatively  modem  on  this  head : 
but  it  has  already  ceased  to  be  of  any  practical  im- 
portance (n). 

We  pass  on  to  the  second  class,  agreements  "  in  restraint  Agree- 
of  marriage "  as  they  are  called.    An  agreement  by  a  general 
bachelor  or  spinster  not  to  many  at  all  is  clearly  void  (o) ;  'T*^* 
so,  it  seems,  would  be  a  bare  agreement  not  to  marry  riage  yoid. 
within  a  particular  time  (/?).     In  Lowe  v.  Peers  {q)  a  cove- 
nant not  to  marry  any  person  other  than  the  covenantee 
was  held  void.    A  promise  to  marry  nobody  but  A.  B. 
cannot  be  construed  as  a  promise  to  marry  A.  B.  and  is 
thus  in  mere  restramt  of  marriage :  and  even  if  it  could,  it 
was  thought  doubtful  whether  an  imilateral  covenant  to 


(I)  E.ff.  Cole  T.  Oibsan,  1  Yes.  St. 
603.  See  Story,  Eq.Jiir.§§  260  sqq. 

(m)  Williamaony.  Oihany  2  Sch.  h 
L.  357. 

(if)  In  the  Boman  law  tlieae  con- 
tracts were  good  apart  from  n»ecial 
legislation:  they  were  limited  as  to 
amount  (thongh  with  an  expression 
of  general  disapproval)  by  a  con- 
stitntion  preserved  only  in  a  Greek 
epitome:  0.  6.  1.  de  sponaalibos, 


&c.  6.  The  Austrian  Code  agrees 
with  our  law  (§  879). 

(o)  Lowe  V.  iVw*,  Wilmot,  371 : 
where  it  is  said  that  it  is  a  contract 
to  omit  a  moral  duty,  and  ''tends 
to  depopulation,  the  greatest  of  ^ 
political  sins." 

(p)  Hartley  y.  Bice,  10  East,  22  (a 
waiger). 

(q)  4  Burr.  2226,inEx.Gh.Wihn. 
364. 
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marry  A.  B.  would  be  valid,  A.  B.  not  being  bonnd  by 
any  reciprocal  promise  (r).  Lord  Mansfield  threw  out  the 
opinion  (not  without  followers  in  our  own  time)  («),  that 
eyen  the  ordinary  contract  by  mutual  promises  of  marriage 
is  not  free  from  mischievous  consequences.  The  deoifiion 
was  affirmed  in  the  Exchequer  Chamber,  where  it  was 
observed  that : — 

**  Both  ladies  and  gentlemen  .  .  .  frequently  are  induced  to  pro* 
mise  not  to  many  any  other  persons  but  the  objects  of  their  present 
passion ;  and  if  the  law  should  not  rescind  such  engagements,  they  would 
beoome  prisoners  for  life  at  the  wiU  of  most  inexorable  jailors— dis- 
appointed loyers  "  (Q. 

CoTcnant        A  covenant  not  to  revoke  a  will  is  not  void  as  being  a 
voke  wm.    covenant  not  to  marry,  though  the  party's  subsequent  mar- 
riage would  revoke  the  will  by  operation  of  law.    As  a 
covenant  not  to  revoke  the  will  in  any  other  way  it  is 
good ;  but  the  party's  marriage  gives  no  ground  of  action 
as  for  a  breach  (u). 
Am  to  ewi-       We  do  not  know  of  any  express  decision,  but  it  may  bo 
restodntof  gathered  from  the  analogy  of  the  cases  on  conditions  that 
marriage,    a  contract  not  to  marry  some  particular  person,  or  any  per- 
son of  some  particular  class,  would  be  good  unless  the  real 
intention  appeared  to  be  to  restrain  marriage  altogether ; 
and  that  a  contract  by  a  widow  or  widower  not  to  marry 
at  all  would  probably  be  good  (x).    The  learning  of  con- 
ditions in  restraint  of  marriage  (which  always  or  almost 
always  occur  in  wills)  does  not  properly  fall  within  our 
subject.    Nevertheless  it  may  be  worth  while  to  give  a 
summary  statement  of  what  is  believed  to  be  the  result 
of  the  authorities. 

(r)  But  of  this  gu. :  for  a  refusal  788,  29  L.  J.  Q.  B.  at  p.  49. 

by  A.  B.  to  marij  on  request  within  {t)  Wilm.  371. 

a   reasonable   tmie  would   surely  (u)  Sobituon  y.  Ommann^,  21  Gh. 

discharge  the  promisor  on  general  D.  780,  in  C.  A.  23  Ckt.  D.  286. 

principles.  {x)  See  Seott  y.  TV^i  ^  2  Wh.  it 

(«)  4  Bnzr.  2230 ;  per  Martin,  B.  T.  Ij.  C.  and  notes. 
MaU  Y.  Wright,  £.  B.  &  E.  at  p. 
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Conditions  in  rutraini  of  marriage  : — 

U  precedent,  are  with  trifling  ezoeptionB  (if  any)  valid  as  to  both  real 
and  personal  estate. 

If  aubsequentt — 

General  restraint.  Good,  it  seems,  as  to  real  estate  (see  1  Atk.  380,  n.) ; 
at  any  rate  if  the  disposition,  in  whatever  form,  can  be  taken  to  show  an 
intention  not  of  discouraging  marriage  but  of  making  a  provision  until 
marriage :  Jones  v.  Jones,  1  Q.  B.  D.  279. 

Bad  as  to  personal  estate  (y)  or  mixed  fund  (or  a  fund  arising  only  from 
sale  of  realty,  sembU) :  Bellairs  v.  BeUairs,  18  Eq.  610 — and  this  whether 
there  is  a  gift  over  or  not. 

Particular  restraint.  Good  as  to  real  estate  (1  Bo.  Ab.  418  X.,  pi.  6) ; 
and  good  as  to  personal  estate  if  there  is  a  gift  over,  otherwise  not. 

These  rules  do  not  apply  to  conditions  restraining  the  second  marriage 
either  of  a  woman :  Newton  v.  Marsden,  2  J,  &  "EL.  366 ;  or  of  a  man : 
Allen  V.  Jackson  (G.  A.)  1  Gh.  D.  399. 

Nor  to  conditional  limitations  (as  a  gift  until  marriage)  in  a  dispoflition 
of  either  real  or  personal  estate. 

This  result  is  neither  simple  nor  rational.  But  the  rule 
against  conditions  in  restraint  of  marriage,  at  first  adopted 
from  the  ecolesiastioal  Courts  on  grounds  of  pubHo  policy, 
has  been  so  modified  in  its  application  by  Courts  of  equity 
that  it  can  now  be  treated  only  as  an  arbitrary  rule  of  con- 
struction (s).  By  the  law  of  France  promises  of  marriage 
are  invalid,  '^  comme  portant  atteinte  &  la  liberty  illimit^e 
qui  doit  exister  dans  les  manages '' :  nevertheless  if  actual 
special  damage  (prejudice)  can  be  shown  to  have  resulted 
from  non-fulfilment  of  the  promise,  the  amount  of  it  can 
be  recovered,  it  would  seem  as  due  ex  delicto  rather  than 
ex  contractu  (a). 

/3.  An  agreement  to  use  influence  with -a  testator  in  (0)Agree- 
favour  of  a  particular  person  or  object  is  void  (J).    On  the  JJ|^J|^ 
other  hand,  it  is  well  established  that  a  man  may  validly  testator, 
bind  himself  or  his  estate  by  a  contract  to  make  any  par- 

(y)  For  a  general  account  of  the  {a)  See  notes  in  Sirey  &  Gilbert 

doctrine  as  to  personalty,  see  Morky  on  Code  Civ.  art.  1 142,  i^os.  11-19. 

V.  Bennoldson,  2  Ha.  670.  (b)  Debenham  v.  Ox,  1  Yes.  8r. 

(s)  See  per  Jessd,  M.  R.,  BeU  276. 
lairs  V.  Bellairs^  18  Eq.  610,  616. 
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ticular  disposition  (if  in  itself  lawful)  by  his  own  will  (c). 
Such  contracts  were  not  recognized  bj  Boman  law  {d)j 
and  even  a  gift  inter  vivos  of  all  the  donor's  after-acquired 
property  would  have  been  bad  as  an  evasion  of  the  rule  : 
but  in  the  modem  dvil  law  of  GBrmany,  as  with  us, 
a  contract  of  this  sort  (Erbvertrag)  is  good  {e). 


General 
principle 


(7)  Be-  y.  Agreements  in  restraint  of  trade.     It  would  be  im- 

trade.  possible  to  give  an  adequate  accoimt  of  this  subject  on 
the  plan  and  within  the  limits  of  this  book;  and  it  is 
satisfactory  to  feel  that  any  attempt  to  do  so  is  rendered 
needless  by  the  place  abready  given  to  it  in  a  work  of  no 
small  authority  (/).  "We  shall  here  only  give  the  prin- 
ciples and  the  short  results  of  the  authorities,  with  some 
mention  of  recent  decisions. 

The  general  rule  is  that  a  man  ought  not  to  be  allowed 
to  restrain  himself  by  contract  from  exercising  any  lawful 
craft  or  business  at  his  own  discretion  and  in  his  own  way. 
Partial  restrictions,  however,  are  admitted  to  the  extent 
and  for  the  reasons  to  be  presently  stated.  Thus  an  agree- 
ment  between  several  master  manufacturers  to  regulate 
their  wages  and  hours  of  work,  the  suspending  of  work 
partially  or  altogether,  and  the  discipline  and  management 
of  their  estabUshments,  by  the  decision  of  a  majority  of 
their  number,  is  in  general  restraint  of  trade  as  depriving 
each  one  of  them  of  the  control  of  his  own  business,  and 
is  therefore  not  enforceable  (g).    It  makes  no  difierenoe 


Hilton  V. 


(e)  De  Beil  v.  Thomson,  3  Beav, 
469,  8.  0.  nom.  Sammertleff  y.  Banm 
de  Beil,  12  Gl.  &  F.  45 ;  Brookman'i 
tr.  6  Gh.  182.  Whether  a  coTenant 
to  ezerdBe  a  power  of  testamentary 
appointment  in  a  particular  way 
be  yalid,  qu€Br$  :  Thaeker  y.  Key,  8 
Eq.  408  ;  Bulteel  y.  Plummer,  6  Gh. 
160;  per  Brett,  L.  J.,  Palmer  y. 
Locke,  15  Gh.  D.  at  p.  300. 

{d)  Stipulatiohoomodooonoepta: 
8i  neredem  me  non  feoeris,  tantom 
dare  spondesP  inuUlis  est,  quia  con- 
tra bonoe  mores  est  haec  stipuUtio. 


D.  46. 1.  de  y.  o.  61. 

(e)  Sayigny,  SyBt.4.  142-6. 

(/)  See  notes  to  Mttehel  y.  J2«y* 
noldt  in  1  Sm.  L.  G. 

(^)  Milton  y.  EekereUjf,  6  £.  &  B. 
47,  in  Exch.  Gh.  ib,  66,  24  L.  J.  Q. 
B.  353,  25  ib.  199.  The  dicta  there 
leaye  it  donbtf ul  if  the  ajpeement 
would  be  a  criminal  offence  at 
oommon  law.  By  the  Trade  Union 
Act,  1871,  34  k  35  Vict.  o.  31, 
83.  2-5,  agreements  of  this  hand 
between  workmen  are  protected 
against  thecriminal  law,  though  not 
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that  the  object  of  the  combination  is  alleged  to  be  mutual 
defence  against  a  similar  combination  of  workmen.  The 
case  decides  on  the  whole  that  neither  an  agreement  for  a 
strike  nor  an  agreement  for  a  look-out  is  enforceable  by 
law.  The  Court  of  Exchequer  Chconberthus  expressed  the 
general  principle  in  the  course  of  their  judgment: — 

**  FrimH  facie  it  is  the  privilege  of  a  trader  in  a  free  oountry,  in  all 
matteiB  not  oontrarj  to  law,  to  regulate  hiB  own  mode  of  carrying  it  [his 
trade]  on  aooording  to  his  own  discretion  and  choice.  If  the  law  has  in 
any  matter  [<ju.  manner  ?]  regulated  or  restrained  his  mode  of  doing  this, 
the  law  must  be  obeyed.  But  no  power  short  of  the  general  law  ought  to 
restrain  his  free  discretion  "  (A). 

It  is  not  an  imlawf ol  restraint  of  trade  for  several 
persons  carrying  on  the  same  business  in  the  same  place 
to  agree  to  divide  the  business  among  themselves  in  such  a 
way  as  to  prevent  competition,  and  provisions  reasonably 
necessary  for  this  purpose  are  not  invalid  because  they 
may  operate  in  partial  restraint  of  the  parties'  freedom  to 
exercise  their  trade.  But  a  provision  that  if  other  persons, 
strangers  to  the  contract,  do  not  employ  in  particular  cases 
that  one  of  the  contracting  parties  to  whom  as  between 
themselves  the  business  is  assigned  by  the  agreement, 
then  none  of  the  others  will  accept  the  employment,  is 
bad(i). 

The  reasons  against  allowing  agreements  in  unlimited  Reasons 
restraint  of  trade  are  set  forth  at  large  in  the  leading  case  ^o^» 
of  Mitchel  v.  Reynolds  (A;),  and  at  a  more  recent  date  (1837)  general 
were  put  somewhat  more  concisely  by  the  Supreme  Court 
of  Massachusetts,  who  held  a  bond  void  which  was  con- 
ditioned that  the  obligor  should  never  carry  on  or  be 
concerned  in  iron  founding : — 

"1.  Such  contracts  injure  the  parties  making  them,  because  they 

enforceable.    It  would  be  difficult  (»)  Collim  y.  Locke  (J.  G.)f  4  App. 

to  maintain  that  the  like  affree-  Ca.  674,  688;  Jones  r.  No^'tk,  19 

ments  between  masters,  though  not  Eq.  426,  a  case  not  free  from  diffi- 

named,  are  not  within  the  meaning  culties  on  other  grounds, 
of  the  Act.  {k)  1  P.  Wms.  181,  and  in  1  Sm. 

(A)  6  E.  &  B.  at  pp.  74-6.  L.  G. 
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dimiTiiBh  their  means  of  pTocnring  livelihoods  and  a  competency  for  their 
families.  They  tempt  improvident  persons  for  the  sake  of  gain  to  deprive 
themselves  of  the  power  to  make  future  acquisitions.  And  they  expose 
such  persons  to  imposition  and  oppression. 

2.  They  tend  to  deprive  the  puhlio  of  the  services  of  men  in  the  em- 
ployments and  capacities  in  which  they  may  be  most  useful  to  the  com- 
munity as  well  as  themselves. 

3.  Tfaey  discourage  industry  and  enterprise,  and  diminish  the  products 
of  ingenuity  and  skill. 

4.  They  prevent  competition  and  enhance  prices. 

6.  They  expose  the  public  to  all  the  evils  of  monopoly  "  (/). 

The  Becond  and  fifth  of  these  reasons  appear  to  be  the 
really  efficient  ones  both  in  themselves  and  as  a  matter  of 
history. 
For  allow-  The  admission  of  limited  restraints  is  commonly  spoken 
rwted^r  of  as  an  exception  to  the  general  polioy  of  the  law.  But 
it  seems  better  to  regard  it  rather  as  another  branch  of  it. 
Public  policy  requires  on  the  one  hand  that  a  man  shall 
not  by  contract  deprive  himself  or  the  state  of  his  labour, 
skill  or  talent ;  and  on  the  other  hand,  that  he  shall  be 
able  to  preclude  himself  from  competing  with  particular 
persons  so  far  as  necessary  to  obtain  the  best  price  for  his 
business  or  knowledge,  when  he  chooses  to  seU.  it.  Be- 
striction  which  is  reasonable  for  the  protection  of  the 
parties  in  such  a  case  is  allowed  by  the  very  same  policy 
that  forbids  restrictions  generally,  and  for  the  like  rea- 
sons (m). 


Questiona 
as  to 
historical 
origin  of 
the  doc- 
trine. 


It  has  been  suggested  by  a  learned  American  writer 
that  in  its  origin  the  doctrine  was  founded  on  a  much 
more  obvious  and  immediate  inconvenience  than  can  be 
now  assigned  as  the  consequence  of  allowing  these  con- 
tracts. It  dates  from  the  time  when  a  man  could  not 
lawfully  exercise  any  trade  to  which  he  had  not  been  duly 
apprenticed  and  admitted :  so  that  if  he  covenanted  not 
to  exercise  his  own  trade,  he  practically  covenanted  to 


64. 


(()  Alger  v.  Thacker,  19  Pick.  61, 


(m)  James,  V.-C.  leather  Cloth 
Co,  V.  JCortont,  9  £q.  346,  363. 


RESTRAINT  OF  TRADE.  313 

exercise  none — in  other  words  not  to  earn  his  living  at 
all  (n).     One  might  even  go  a  step  farther :  for  by  the 
statute  5  Eliz.  o.  4  (now  wholly  repealed  by  the  Conspiracy 
and  Protection  of  Property  Act,  1876, 38  &  39  Vict.  c.  86), 
which  consolidated  earlier  Acts  of  the  same  kind,  not  only 
the  common  labourer,  but  the  artificer  in  any  one  of 
various  trades,  was  compellable  to  serve  in  his  trade  if 
unmarried  or  under  the  age  of  30  years,  and  not  a  forty- 
shilling  freeholder  or  copyholder  or  ^' worth  of  his  own 
goods  the  clear  value  of  ten  poimds."    An  agreement  by 
a  person  within  the  statute  not  to  exercise  his  own  trade 
might  therefore  be  deemed,  at  any  rate  if  unlimited,  to 
amount  to  an  agreement  to  omit  a  legal  duty — which  of 
course  is  positively  illegal.    But  it  must  not  be  forgotten  Absolute 
that  absolute  freedom  of  trade  is  positively  asserted  as  the  ^^^*°^  **' 
normal  state  of  things  always  assumed  and  upheld  by  the  averted 
common  law;  wherefore  it  may  be  doubted  if  any  artificial  oid  com- 
explanation  is  wanted.    It  was  resolved  in  the  Ipstdch  m<»lav» 
Tailors'  case  (o)  that  at  the  common  law  no  man  could  be 
prohibited  from  working  in  any  lawful  trade :  and  it  was 
said  that 

**  Hie  statute  of  6  Eliz.  o.  4,  which  prohibits  eveiy  person  from  xudng 
or  exercising  any  craft  mysteiy  or  occupation,  unless  he  has  been  an 
apprentice  by  the  space  of  seven  years,  was  not  enacted  only  to  the  intent 
that  workmen  should  be  skilful,  but  also  that  youth  should  not  be 
nourished  in  idleness,  but  brought  up  and  educated  in  lawful  sciences 
and  trades ;  and  thereby  it  appears,  that  without  an  act  of  parliament  {p) 
none  can  be  prohibited  from  working  in  any  lawful  trade." 

And  certain  ordinances,  by  which  the  tailors  of  Ipswich 
forbade  any  one  to  exercise  the  trade  of  a  tailor  there 
until  he  had  presented  himself  to  the  master  and  wardens 
and  satisfied  them  of  his  qualification,  were  held  void, 
inasmuch  as 

<<  Ordinances  for  the  good  order  and  goyemment  of  men  of  trades  and 
mysteries  are  good,  but  not  to  restrain  any  one  in  his  lawful  mystery  "  (q). 

(»)  Parsons  on  Contracts,  2. 255.      ntpolies^  ib,  87^. 

lo)  11  Oo.  Bep.  63a,  64^.  {gj)  Cp.  the  case  of  the  Gloth<* 

(p)  So  again  in  the  case  of  Mo'      woners  Co.  mentioned  ib,  86^. 
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FartiAl  It  fleems  oeitain  that  partial  restraints  were  reeognuBed 

hddgwd  ^  VBlxd  at  an  early  time.  This  appears  from  the  Dyer's 
in  2  K.  6.  case  in  2  H.  5  (Paaoh.  fo.  5,  pi.  26),  which  has  been  some- 
times misunderstood.  The  action  was  debt  on  a  bond 
conditioned  that  the  defendant  should  not  use  his  craft  of 
a  dyer  in  the  same  town  with  the  plaintiff  for  half  a  year: 
a  contract  which  would  now  be  dearly  good  if  made  upon 
valuable  consideration.  The  defence  was  that  the  con- 
dition had  been  performed.  To  this  Hull,  J.  said :  "  To 
my  mind  you  might  have  demurred  to  him  that  the 
obligation  is  void,  because  the  condition  is  against  the 
conunon  law ;  and  per  Dieu  (r)  if  the  plaintiff  were  here 
he  should  go  to  prison  till  he  had  made  fine  to  the  King." 
JBut  it  does  not  appear  that  this  dictum  met  with  assent 
at  the  time,  and  the  parties  proceeded  to  issue  on  t^e 
question  whether  the  condition  had  in  fact  been  performed 
Contra  in  or  not.  HuU's  opinion,  however,  was  approved  by  aU  the 
umbie,  '  Justices  of  the  G.  P.  in  a  blacksmith's  case  in  29  Eliz.,  of 
which  we  have  two  reports  («).  It  does  not  appear  in 
either  case  what  was  the  real  occasion  or  consideration  of 
the  contract.  For  aught  the  reports  show  it  may  well 
have  been,  and  not  improbably  was,  the  ordinary  transac- 
tion of  a  sale  of  goodwill  or  the  like  in  both  the  dyer's 
and  the  blacksmith's  case. 

Contracts        The  contracts  in  partial  restraint  of  trade  which  ooonr 
^^l^^t     ^  modem  books  are  chiefly  of  the  following  kinds : 
mmodem       Agreements  by  the  seller  of  a  business  not  to  compete 
with  the  buyer. 

Agreements  by  a  partner  or  retiring  partner  not  to 
compete  with  the  firm. 

Agreements  by  a  servant  or  agent  not  to  compete  with 
his  master  or  employer  after  his  time  of  service  or  employ- 

(r)Thi8  expletive  is  not  unique  in  the  speaker  had  lost  his  temper, 

the  Year  Books  :  nor  is  it,  at  that  («}  Moore,  242,  -gL  379,  2  lieo. 

date,  altogether  conolusive  (as  mo-  210. 
dem  writers  aasome)  to  show  that 
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ment  is  over.  It  bj  no  means  fdllovs,  liowevw,  that  an 
sgreemeot  in  partial  restraint  of  trade  must  fall  mthin 
one  of  these  deeoriptions  in  order  to  be  valid. 

The  rule  established  by  the  modem  decisions  is  in  effect 
as  follows : 

An  agreement  not  to  carry  on  a  particular  trade  or  Bnlee  u 
bosinees  is  a  valid  contract  if  it  satisfies  the  following  con-  TaUditj 
ditions: 

(i)  It  must  be  founded  on  a  valnable  consideration. 

(ii)  The  restriction  must  not  go,  as  to  its  extent  in  space 
or  otherwise,  beyond  what  in  the  judgment  of  the  Court  is 
reasonably  necessary  for  the  protection  of  the  other  party, 
regard  being  had  to  the  nature  of  the  trade  or  business  (0- 

It  was  at  one  time  thought  that  the  consideration  must  Comideni- 
be  not  only  valuable  but  adequate  :  but  it  is  now  clearly 
settled  that  this  class  of  contracts  forms  no  exception  to  the 
general  rule.  Here  as  elsewhere  the  Court  will  not  inquire 
into  the  adequacy  of  the  consideration.  It  is  enough  if  a 
legal  consideration  of  any  value,  however  small,  be  shown  (u) . 
On  the  other  hand  the  necessity  of  showing  some  considera- 
tion is  not  dispensed  with,  or  the  burden  of  proof  shifted, 
by  the  contract  being  under  seal. 

Until  lately  it  was  supposed  to  be  an  universal  or  at  limit*  of 
least  a  general  rule  that  the  restraint  must  not  be  unlimited  '^'*'°' 
as  to  space.  But  the  doctrine  of  recent  decisions  is,  or  at 
least  tends  to  be,  that  the  real  question  is  in  every  case 
wbedier  the  restriction  imposed  is  commensurate  with  the 
benefit  oonf  erred.  It  has  never  been  doubted  that  a  partner 
may  hind  himself  absolutely  not  to  compete  with  the  firm 
during  the  partnership :  so  may  a  servant  in  a  trade  bind 
himself  absolutely  not  to  compete  with  the  master  during 


Cb.  T.  Leriml,  fl  Bq.  349 ;  ^/to; 
Wlieatcrofl,  16  Eq.  81  (arg.) 

(m)  MUckcoek  r.  Coker,  6  Ad.  i 
138  (Ez.Cb.)  whioh  »1m  Mttlaa 
A  limit  in  time  ii  not  iiidiflpenAa 
Orartlg  t.  Bamard,   IS  Eq. 
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his  time  of  servioe  {x).  A  oontaraot  not  to  diyulge  a  trade 
seoret  need  not  be  qualified,  and  a  man  who  enters  into 
Buoh  a  oontraot  may  to  the  same  exient  bind  himself  not 
to  carry  on  a  manufaoture  which  would  inyolve  disclosure 
of  the  process  intended  to  be  kept  secret  (y).  And  it  has 
now  been  denied  that  the  alleged  rule  as  to  limits  of  spaoe 
exists,  as  a  positive  rule  of  law,  in  any  class  of  cases  (s). 
General  It  seems,  therefore,  that  the  only  rule  which  can  be  laid 

a^enesB  of  down  in  general  terms  is  that  the  restriction  must  in  the 
restrictioii  particular  case  be  reasonable.  Whether  it  be  so  is  a  ques- 
lar  oaaei.  tion  not  of  fact  but  of  law.  What  amounts  of  restriction 
have  been  held  reasonable  or  not  for  the  circumstances  of 
different  kinds  of  business  is  best  seen  in  the  tabular  state- 
ment of  cases  (down  to  1864)  subjoined  to  the  report  of 
Avery  v.  Langford  {a).  It  may  be  convenient  to  add  the 
later  decisions  in  the  same  fonn. 


Restriction  held  Beasonabk. 


Table  of 

recent 

coeeB 

(aince 

Ayery  r. 

Lang- 

fozd). 


Kame  and  Date  of 


1855.  Dendy  t. 
Hmtderion  {b)t  11 
Ex.  194,  24  L.  J. 
Ex.  324. 


1866.  Jane$  y. 
Lees,  1  H.  &  K. 
189,  26  L.  J. 
Ex.  9. 


Trade  or  BuaineaB. 


Solicitor. 


Mannfactnze  or 
sale  of  slabbing 
and  roving 
frames  not  fitted 
with  plaintiff's 
patent  invention. 


Extent  of  Bestxietioii 
in  Time. 


21  years  from  de- 
termination of 
defendant's  em- 
ployment  as 
managing  derk 
to  plamt^. 

Continuance  of 
defendant'  s 
licence  from 
plaintiff  to  use 
and  sell  the  pa- 
tented invention. 


Extent  of 

in  Spaoe 


21  miles  from 
parish  of  Tormo- 
ham,  Torquay. 


England  P  (not  li- 
mited in  tezms). 


(x)  Wallis  T.  Day,  2  M.  &  W.  273. 

(y)  Leather  Cioth  Co.  v.  Loreont,  9 
Eq.  346,  353. 

(c)  Eoueillon  v.  JtousilloHf  14  Gh. 
D.  351,  366  (Fry,  J.),  dissenting 
from  AUeopp  ▼.  Wkeaicroftf  15  Eq. 
69  (Wickens,  V.-C.) 

(a)  Kay  667.  Wallie  ▼.  Dmy,  2 
M.  &  W.  273,  did  not  decide  that 
a  ooyenant  tudimited  in  spaoe  was 
enforceable,  bnt  only  that  it  did 
not  prevent  an  independent  core- 


nant  to  pay  money  contained  in 
the  same  deed  from  being  enforced. 
It  might  have  been  held  valid  in 
any  case  as  being  incidental  to  a 
contract  of  service;  but  this  is 
immaterial  if  the  yiew  taken  by 
Fry,  J.  in  SoueiUon  t.  XoutiUon 
(last  note)  is  accepted. 

{b)  Whether  an  agreement  not 
to  ritide  at  a  giren  place  as  well 
as  not  to  carry  on  busmess  be  good, 
qU€Bre. 


&B8TKAINT  OF  TBADE. 
Rettriciion  held  Reasonable. 


Farnmt,  32  Beav. 


1869.  ZtallurCUlh 
Ce.  T.  lM-(mt  (A, 
9  £q.  U5. 


1876.  Triitlmf  i 
Samtrieal  2f 
yUtering  C^.  t. 
Samptott,   19  Eq, 


,  -^.  n! 


(ha  meter 
f  aotorer  and  gat 
engineer. 

Jovenant  by  ■ooi- 
chaser  of  lane 
that  Tendoi 
ihonld  have  ex' 
donve  rig'bt  of 
mppljing  beer. 

sals    of     paUc 


A.greement  by 
vendor  of  patent 
to  tudgn  to  por- 


3olioitor  (cove 
nant  in  clerk'. 
Mtiale*]. 


Ten  yean. 
Unlimited. 


3olong'ae  plaintifl 
or  bia  assignB 
■honld  carry  oi 
bniineaa. 

Lifetime  of  Ten. 


Gnrope;  bnt  tobe 
oonstmed  aa  =a 
Great  Britain  ot 
United  King- 
dom, temhit.  Bee 
p.  361. 

Rrifih  of  Newiok 
&  to  milrn  round, 

town  of  Lewei. 


London,  Middle* 
sex  and  Eosex; 
and  onlimited  aa 
to  acting  foF 
olienla  of  plaia- 
tifTs  firm,  or  any 
one  who  had  been 
anoh  client  dur- 
ing the  t«rm  of 
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BeBlrieiion  held  EeoMmabk, 


I 


Kamt  and  Date  of 


1879.  Dmw^  t. 
Sktnmon^  4  Ex. 
D.  81  {po  objeo- 
tion  twm}. 

1880.  RoutiOmf. 
BotmlloH,  14  Ch. 
D.  861. 


Oatfittor    and 
tailor. 


TraTolling  in 
oh  amp  a  gne 
trade:  setting ap 
or  entering  uto 
partnership  in 
same  trade. 


Bsnnt  Of  jiMmocion  ssBBBtoa 


Unlimited  (taken 
bj  the  Court  as 
for  joint  livea  of 
plalntifl  and  de- 
fendant). 

Two  years  after 
leaving  plain- 
tiff's serrioe  as  to 
travelUng:  ten  as 
to  dealing  on  own 
aooonnt. 


Five   nilea 
Deronport. 


Unlimited. 


Restriction  held  Unreasonabk. 


Name  md  Date  of 

CSM. 


1872.  Attiopp.Y. 
Whiateroft^  16 
£q.  69(if). 


Trade  orBuBlnflai. 


« Shall  not  di- 
rectly or  indi- 
rectly sell,  pro- 
care  orders  for 
the  sale,  or  re- 
commend, or  be 
in  any  wise  oon- 
oemed  or  en- 
gaged in  the  sale 
or  recommenda- 
tion ...  of 
any  Barton  ale, 
&o.,orof  anyale, 
&o.,  brewed  at 
Burton  or  offered 
for  sale  as  such,** 
other  than  ale, 
&c.,  brewed  by 
plaintiffs. 


of  RflftriotioD 
in  Time. 


Daring  defend- 
ants senrioewitb 
phuntifib  and  two 
yean  after. 


Sstcnt  of 


m 


Unlimited. 


Measore-       It  IS  now  settled,  after  some  little  uncertainty,  that 

Sstonoes.    difltanoes  specified  in  contracts  of  this  kind  are  to  he  mea* 

sured  as  the  crow  flies,  f .  ^.  in  a  straight  line  on  the  map, 

neglecting  curvature  and  inequalities  of  surface.    This  is 


(d)  This  appears  to  be  in  direct  conflict  with  BomiUon  t.  SwuiUm^ 
iupra. 
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only  a  rule  of  oonstraotion,  and  the  paities  may  presoiibe 
another  measurement  if  they  think  fit,  such  as  the  nearest 
mode  of  aooess  {e). 

It  is  clear  law  that  a  contract  to  serve  in  a  particular  Contract 
business  for  an  indefinite  time,  or  even  for  life,  is  not  void  lif^t  ^ 
as  in  restraint  of  trade  or  on  any  other  ground  of  public  invalid, 
policy  (/).    It  would  not  be  competent  to  the  •  parties, 
however,  to  attach  servile  incidents  to  the  contract,  such  as 
unlimited  rights  of  personal  control  and  correction,  or  over 
the  servant's  property  (g).    By  the  French  law  indefinite 
contracts  of  service  are  not  allowed  (A).    It  is  undisputed  Contract 
that  an  agreement  by  A.  to  work  for  nobody  but  B.  in  A.'s  dnsiyd 
particular  trade,  even  for  a  limited  time,  would  be  void  in  "^*?^ 
the  absence  of  a  reciprocal  obligation  upon  B.  to  employ  mutnaL 
A.  (t).  But  a  promise  by  B.  to  employ  A.  may  be  collected 
from  the  whole  tenor  of  the  agreement  between  them,  and 
so  make  the  agreement  good,  without  any  express  words  to 
that  effect  (k). 


D.  The  Judicial  treatment  of  unlawful  agreements  in 

general. 

Thus  far  of  the  various  specific  grounds  on  which  agree-  D.  Rnles 
ments  are  held  unlawful.  It  remains  for  us  to  give  as  ^^^ent 
briefly  as  may  be  the  rules  which  govern  our  Courts  in  o'  nnlaw- 
dealingwith  them,  and  which  are  almost  without  exception  mentenn* 
independent  of  the  particular  ground  of  illegality.  The  g«i«*i- 
general  principle,  of  course,  is  that  an  unlawful  agreement 
cannot  be  enforced.    But  this  alone  is  insufficient.    We 


(e)  MouJUt  y.  CoU^  L.  B.  7  Ex. 
70,  in  Ex.  Ch.  8  Ex.  32. 

(/)  WdUit  V.  Day,  2  M.  &  W. 
278,  1  Sm.  L.  C.  877—8.  The  law 
of  Scotland  is  apparently  the  same 
aooording  tothemodemauthoritlee. 

Ijf)  See  Hargrave's  argument  in 
SomtMrsttes  oa.  20  St.  T.  49,  66. 

(A)  Cod.  Civ.  1780 :  On  ne  peat 


engager  see  Berrices  qu'  k  tempn,  on 
poor  one  entreprim  d^texminee:  so 
the  Italian  Code,  1628. 

(t^  See  next  note,  and  op.  the 
similar  doctrine  as  to  promises  of 
marriage,  supra, 

{k)  Filkingt<m  T.  Scott,  16  M.  & 
W.  657.  Op.  Hartley  t.  Cummin^a, 
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still  have  to  settle  more  fully  what  is  meant  by  an  nnlaw- 
ful  agreement.  For  an  agreement  is  the  complex  result  of 
distinct  elements,  and  the  illegality  must  attach  to  one  or 
more  of  those  elements  in  particular.  It  is  material  whether 
it  be  f  oimd  in  the  promise,  the  consideration,  or  the  ultimate 
purpose.  Again,  there  are  questions  of  evidence  and  pro- 
cedure for  which  auxiliary  rules  are  needed  within  the 
boimds  of  purely  municipal  law.  Moreover,  when  the 
jurisdictions  within  which  a  contract  is  made,  is  to  be  per- 
formed, and  is  sued  upon,  do  not  coincide,  it  has  to  be 
ascertained  by  what  local  law  the  validity  of  the  contract 
shall  be  determined  (conflict  of  laws  in  space) :  again  the 
law  may  be  changed  between  the  time  of  making  the  con- 
tract and  the  time  of  performance  (conflict  of  laws  in  time, 
as  it  has  been  called). 
This  general  division  is  a  rough  one,  but  will  serve  to 
\       guide  the  arrangement  of  the  following  statement. 

^'  ^  Unlawjulneaa  of  agreement  aa  determined  by  particular 

ekments. 

1.  Inde-         1.  A  lawful  promise  made  for  a  lawful  consideration  is 
PJ^^?J^    not  invalid  only  by  reason  of  an  unlawful  promise  being 
Bome  law-  made  at  the  same  time  and  for  the  same  consideration, 
some  nn-        ^  Pigofs  case  (/)  it  was  resolved  that  if  some  of  the 
It^'^v,  covenants  of  an  indenture  or  of  the  conditions  indorsed 

the  lawfal 

ones  can  upon  a  bond  are  agamst  law,  and  some  good  and  lawful, 
toT^  the  covenants  or  conditions  which  are  against  law  are  void 
ab  initio  and  the  others  stand  good.  Accordingly  ^'  from 
Figot's  case,  6  Co.  Bep.  26  (m),  to  the  latest  authorities  it 
has  always  been  held  that  when  there  are  contained  in  the 
same  iniment  distinct  engagementa  by  which  a  party 
binds  himself  to  do  certain  acts,  some  of  which  are  legal 
and  some  illegal  at  common  law,  the  performance  of  those 


i 


I)  11  Co.  Bep.  27b.  12,  and  13  of  Coke's  Reports  farm 

m)  Sic,  in  the  report.    Parts  11,      pol.  6  in  the  edition  of  1826. 
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which  are  legal  may  be  enforced,  though  the  performance 
of  those  which  are  illegal  cannot "  (n).  And  where  a 
transaction  partly  valid  and  partly  not  is  deliberately 
separated  by  the  parties  into  two  agreements,  one  expressing 
the  yalid  and  the  other  the  invalid  part ;  there  a  party  who 
is  called  upon  to  perform  his  part  of  that  agreement  which 
is  on  the  face  of  it  valid  cannot  be  heard  to  say  that  the 
transaction  as  a  whole  is  unlawful  and  void  (o). 

It  was  formerly  supposed  that  where  a  deed  is  void  in 
part  by  statute  it  is  void  altogether :  but  this  is  not  so. 
"  Where  you  cannot  sever  the  illegal  from  the  legal  part 
of  a  covenant,  the  contract  is  altogether  void ;  but  where 
you  can  sever  them,  whether  the  illegality  be  created  by 
statute  or  by  the  common  law,  you  may  reject  the  bad  part 
and  retain  the  good  "  {p). 

2.  If  any  part  of  the  consideration  for  a  promise  or  set  2.  Unlaw- 
of  promises  is  unlawful,  the  whole  agreement  is  void.  sideration 

"For  it  is  impossible  in  such  case  to  apportion  the  or  part  of 
weight  of  each  part  of  the  consideration  in  inducing  the  tionayoids 
promise"  {q).   In  other  words,  where  independent  promises  J^!^?°^® 
are  in  part  lawful  and  in  part  unlawfid,  those  which  are  ment. 
lawful  can  be  enforced ;  but  where  any  part  of  an  entire 
consideration  is  unlawful,  all  promises  founded  upon  it  are 
void. 

3.  When  the  immediate  object  of  an  agreement  is  un-  3.  Agree- 
lawful  the  agreement  is  void.  ^Id  whoee 

This  is  an  elementary  proposition,  for  which  it  is  never-  immediate 
theless  rather  difficult  to  find  unexceptionable  words.  We  milawful. 
mean  it  to  cover  only  those  cases  where  either  the  agree- 

(n)  Bank  of  Amtralana  ▼.  Breil-  (q)  Leake  on  Contracts  (1st  ed.), 

lai,  6  Moo.  P.  C.  162,  201.  409.     Waite  v.  Jones,  1  Bing.  N.  0. 

(o)  Odesta  Tramways  Co,  ▼.  Men»  656,  662.  To  be  oonsistent  with  the 

del  (G.A.),  8  Ch.  D.  235.  foregoing  rule  this  most  be  limited 

(p)  Per  Willes,  J.  Fiekering  y.  to  cases  where  the  consideration  is 

n/raeombe  JSy.  Co.  L.  R.  3  C.  P.  at  really  inseparable, 
p.  250. 
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ment  oould  not  be  performed  without  doing  some  act 
unlawful  in  itself ^  or  the  perf ormanoe  is  in  itself  lawful, 
but  on  grounds  of  pubHo  policy  is  not  allowed  to  be  made 
a  matter  of  oontraot.  The  statement  is  material  chiefly  for 
the  sake  of  the  contrasted  dass  of  oases  under  the  next 
rule. 


4.  Where  4.  When  the  immediate  object  or  consideration  of  an 

^jeot  not  agreement  is  not  unlawful,  but  the  intention  of  one  or  both 

unUwfiil,  parties  in  making  it  is  unlawful,  then — 

intention  If  the  unlawful  intention  is  at  the  date  of  the  agreement 

o^oth  common  to  both  parties,  or  entertained  by  one  party  to  the 

of  one '  knowledge  of  the  other,  the  agreement  is  void. 

^^  ^  If  the  unlawful  intention  of  one  party  is  not  known  to 

the  other,  the  other  at  the  date  of  the  agreement,  there  is  a  contract 

agreement  Voidable  at  the  option  of  the  innocent  party  if  he  dia- 

nnUwful  ^^^^  *^**  intention  at  any  time  before  the  contract  is 

intention     executed, 
of  one  not 
known  at 

^^gg  Here  it  is  necessary  to  consider  what  sort  of  connexion 

contract  of  the  subject-matter  of  the  agreement  with  an  unlawful 
at  other's  P^*^  ^^  purpose  is  enough  to  show  an  unlawful  intention 
option.  that  will  vitiate  the  agreement  itself.  This  is  not  always 
constitutes  easy  to  determine.  In  the  words  of  the  Supreme  Ck)urt  of 
^^^    the  United  States  :— 

in  such  <<  Questions  upon  illegal  contracts  have  arisen  very  often 

both  in  England  and  in  this  countiy ;  and  no  principle  is 
better  settled  than  that  no  action  can  be  maintained  on  a 
contract  the  consideration  of  which  is  either  wicked  in 
itself  or  prohibited  by  law.  How  for  this  principle  is  to 
affect  subsequent  or  collateral  contracts,  the  direct  and 
immediate  consideration  of  which  is  not  immoral  or  illegal, 
is  a  question  of  considerable  intricacy"  (r) :  or  perhaps  we 
should  rather  say  it  is  a  question  on  which  any  attempt  to 
lay  down  fixed  and  exhaustive  rules  in  detail  must  lead  to 

(r)  Armtrmg  v.  Tokr^  11  Wheat,  at  p.  272. 
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oonsiderable  intrioaoj :  at  the  date  of  these  remarks  how- 
ever (1826)  the  law  was  much  less  olear  on  specific  points 
than  it  is  now. 

We  have  in  the  first  place  a  well  marked  class  of  trans*  Intention 
actions  where  there  is  an  agreement  for  the  transfer  of  ^^I 
property  or  possession  for  a  lawful  consideration,  but  for  ^**^' 
the  purpose  of  an  unlawful  use  being  made  of  it.  All  unlawful 
agreements  incident  to  such  a  transaction  are  void ;  and  it  ^^' 
does  not  matter  whether  the  unlawful  purpose  is  in  fact 
carried  out  or  not  («).  The  later  authorities  show  that  the 
agreement  is  yoid,  not  merely  if  the  unlawful  use  of  the 
subject-matter  is  part  of  the  bargain,  but  if  the  intention 
of  the  one  party  so  to  use  it  is  known  to  the  other  at  the 
time  of  the  agreement  {t).  Thus  money  lent  to  be  used 
in  an  unlawful  manner  cannot  be  recovered  (u).  It  is  true 
that  money  lent  to  pay  bets  can  be  recovered,  but  that,  as 
we  have  seen,  is  because  there  is  nothing  imlawful  in 
either  making  a  bet  or  paying  it  if  lost,  though  the  pay- 
ment cannot  be  enforced.  If  goods  are  sold  by  a  vendor 
who  knows  that  the  purchaser  means  to  apply  them  to  an 
illegal  or  immoral  purpose,  he  cannot  recover  the  price :  it 
is  the  same  of  letting  goods  on  hire  (t).  If  a  building  is 
demised  in  order  to  be  used  in  a  manner  forbidden  by  a 
Building  Act,  the  lessor  cannot  recover  on  any  covenant  in 
the  lease  (a).  And  in  like  manner  if  the  lessee  of  a  house 
which  to  his  knowledge  is  used  by  the  occupiers  for  im- 
moral purposes  assigns  the  lease,  knowing  that  the  assignee 
means  to  continue  the  same  use,  he  cannot  recover  on  the 
assignee's  covenant  to  indemnify  him  against  the  covenants 
of  the  original  lease  {x).  It  does  not  matter  whether  the 
seller  or  lessor  does  or  does  not  expect  to  be  paid  out  of 
the  fruits  of  the  illegal  use  of  the  property  (t). 

* 

U)  Oat  Light  f  Coke  Co.  t.  lUmor,  213. 
6  Smg.  N.  0.  666,  in  Ex.  Oh.  6  t^.  (»}  Cannon  y.  Bryce,  3  B.  &  Aid. 

324.  179. 

(0  F^roi  ▼.  Brooko,  L.  B.  1  Ex.  (z)  Smith  v.  Whiti,  1  Eq.  626. 
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contract 
on  dis- 
corermg 
such  in- 
tention. 


Option  An  owner  of  property  who  has  oontracted  to  sell  or  let 

brnoc^     it,  but  finds  afterwards  that  the  other  party  means  to  use 
in  the  first  it  for  au  unlawful  purpose,  is  entitled  (if  not  hound)  to 
aroid  the    rescind  the  contract ;  nor  is  he  hound  to  give  his  reason  at 
the  time  of  refusing  to  perform  it.    He  may  justify  the 
refusal    afterwards   by  showing   the  unlawful  puipoee, 
though  he  originally  gave  no  reason  at  ail,  or  even  a 
different  reason  (a). 
But  an  But  a  completely  executed  transfer  of  property  or  an 

tranaferof  interest  in  property,  though  made  on  an  unlawful  con- 
poaaession  sideratiou,  or,  it  is  conceived,  for  an  unlawful  purpose 
good.  known  to  both  parties,  is  valid  both  at  law  and  in 
equity  (^),  and  cannot  afterwards  be  set  aside.  And  an 
innocent  party  who  discovers  the  unlawful  intention  of  the 
other  after  possession  has  been  delivered  under  the  con- 
tract is  not  entitled  to  treat  the  transaction  as  void  and 
resume  possession  (r). 

As  with  contracts  voidable  on  other  grounds,  this  rale 
applies,  it  is  conceived,  only  where  an  interest  in  possession 
has  been  given  by  conveyance  or  delivery.  The  vendor 
who  had  sold  goods  so  as  to  pass  the  general  property,  but 
without  delivery,  or  the  lessor  who  had  executed  a  demise 
to  take  effect  at  a  future  day,  might  rescind  the  contract 
and  stand  remitted  to  his  original  possession  on  learning 
the  imlawful  use  of  the  property  designed  by  the  pur- 
chaser or  lessee  (d). 

On  the  same  principle  an  insurance  on  a  ship  or  goods 
is  void  if  the  voyage  covered  by  the  insurance  is  to  the 
voyage  knowledge  of  the  owner  unlawful  (which  may  happen  by 
knowledge  ^^  omission  of  the  statutoiy  requirements  enacted  for  the 
of  owner,    protection  of  seamen  and  passengers,  as  well  as  in  the 


Insnranoe 

void 

where 


(a)  CoiPan  v.  Milboum^  L.  R.  2 
Ex.  230,  see  per  Bramwell,  B.  ad 
Jin, 

(b)  Ayertt  v.  Jmkint^  16  Eq.  257. 
\e)  Feret  v.  Hill,  16  0.  B.  207, 

23  L.  J.  C.  P.  185,  where  an  in- 
terest in  realty  had  passed ;  but  gu, 
if  the  lessor  could  not  have  had  the 


lease  set  aside  in  equity.  As  to 
chattels,  contra  per  Maitin,  B.  in 
Fearce  v.  Frooks,  L.  R.  1  £z.  217 ; 
but  this  seems  unsupported:  see 
L.  R.  4  Q.  B.  311,  315. 

{d)  Op.  Cowan  v.  Milboum^  L.  R. 
2  Ex.  230. 
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case  of  trading  with  enemies  or  the  like).  "Where  the 
object  of  an  Act  of  Parliament  is  to  prohibit  a  voyage, 
the  illegality  attaching  to  the  illegal  voyage  attaches  also 
to  the  policy  covering  the  voyage,"  if  the  illegality  be 
known  to  the  assured.  But  acts  of  the  master  or  other 
persons  not  known  to  the  owner  do  not  vitiate  the  policy, 
though  they  may  be  such  as  to  render  the  voyage  illegal  {e) . 

An  agreement  may  be  made  void  by  its  connexion  with  Agree- 
an  imlawful  purpose,  though  subsequent  to  the  execution  ™^ected 

of  it.  "with  but 

To  have  that  effect,  however,  the  connexion  must  be  quentto 
something  more  than  a  mere  conjunction  of  circumstances  S  ^*'^' 
into  which  the  unlawful  transaction  enters  so  that  without  action, 
it  there  would  have  been  no  occasion  for  the  agreement,  agreement 
It  must  amount  to  a  unity  of  design  and  purpose  such  not  Toid 
that  the  agreement  is  really  part  and  parcel  of  one  entire  integral 
unlawful  scheme.      This  is  well   shown  by   some  cases  pa^*^  of 

•^  unlawful 

decided  in  the  Supreme  Court  of  the  United  States,  and  design, 
spreading  over  a  considerable  time.     They  are  the  more  g^JIJ^ 
worth  special  notice  as  they  are  unlike  anything  in  our  Court, 
own  books.    In  Armstrong  v.  Toler  (/)  the  point,  as  put  Arm- 
by  the  Court  in  a  slightly  simplified  form,  was  this :  "  A.  m'T^X' 
during  a  war  contrives  a  plan  for  importing  goods  on  his 
own  accoimt  from  the  country  of  the  enemy,  and  goods  are 
sent  to  B.  by  the  same  vessel.    A.  at  the  requ^  of  B. 
becomes  surety  for  the  payment  of  the  duties  [in  fact  a 
conmxuted  payment  in  lieu  of  confiscation  of  the  goods 


{$)  JTiUon  T.  Jtankin,  L.  B.  1  Q. 
B.  163  (Ex.  Ch.);  Dudgeon  v.  Fern- 
broke^  L.  R.  9  Q.  B.  681,  686,  per 
Quain,  J.,  and  authorities  there 
referred  to.  Cp.  further,  on  the 
general  head  of  agreements  made 
with  an  unlawful  purpose,  Hanauer 
Y.  Doane,  12  Wallace  (Sup.  Ct. 
U.  S.)  342 :  in  Sprott  v.  U.  S.  20 
ib,  459,  it  was  held  that  a  buyer  of 
oottonfzxmi  the  Conf edraate  Gk>yem- 
ment,  knowing  that  the  puxohase- 


money  would  be  appUed  in  support 
of  the  rebellion,  could  not  be  recog- 
nized by  the  U.  S.  courts  as  owner 
of  the  cotton :  diu.  Field,  J.  on  the 
grounds  (which  seem  right)  that  it 
was  a  question  not  of  contract  but 
of  ownership,  and  that  in  deciding 
on  title  to  personal  property  the  de 
facto  government  existing  at  the 
time  and  place  of  the  tranBaotion 
must  be  regarded. 
(/)  II  Wbeaton  268,  269. 
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themselyeB]  which  aoorae  on  the  goods  of  B.,  and  is  com- 
pelled to  pay  them ;  can  he  TnaintAin  an  action  on  the  pro- 
mise of  B.  to  return  this  money  P"   The  answer  is  that  he 
oan,  for  the  **  contract  made  with  the  govemment  for  the 
payment  of  daties  is  a  substantiye  independent  contract 
entirely  distinct  from  the  unlawfol  importation."    But  it 
wonld  be  otherwise  if  the  goods  had  been  imported  on  a 
joint  adventure  by  A.  and  B.    In  McBlair  v.  Oibhes  {^) 
an  assignment  of  shares  in  a  company  was  held  good  as 
between  the  parties  though  the  company  had  been  origi- 
nally formed  for  the  unlawful  purpose  of  supporting  the 
Mexicans  against  the  Spanish  Government  before  the  in- 
dependence of  Mexico  was  recognized  by  the  United  States. 
In  MilUnberger  v.  Cooke  (h)  the  facts  were  these.    In  1866 
a  collector  of  United  States  revenue  in  Mississippi  took  bills 
in  payment  when  he  ought  to  have  taken  coin,  his  reason 
being  that  the  state  of  the  country  made  it  still  unsafe  to 
have  much  coin  in  hand.    In  account  with  the  government 
he  charged  himself  and  was  charged  with  the  amount  as  if 
paid  in  coin.    Then  he  sued  the  acceptors  on  the  bills,  and 
it  was  held  there  was  no  such  illegality  as  to  prevent  him 
from  recovering.    If  the  mode  of  payment  was  a  breach 
of  duty  as  against  the  Federal  government,  it  was  open  to 
the  government  alone  to  take  any  objection  to  it. 
Fuher  r.        We  return  to  our  own  Courts  for  a  case  where  on  the 
£^f^."^  other  hand  the  close  connexion  with  an  illegal  design  was 
established  and  the  agreement  held  bad.    In  Fkher  y. 
Bridges  (t)  the  plaintiff  sued  the  defendant  on  a  simple 
covenant  to  pay  money.    The  defence  was  that  the  cove- 
nant was  in  fact  given  to  secure  payment  of  part  of  the 
purchase-money  of  certain  leasehold  property  assigned  by 
the  plaintiff  to  the  defendant  in  pursuance  of  an  unlawful 
agreement  that  the  land  should  be  resold  by  lottery  con- 
trary to  the  statute  {k).  The  Court  of  Queen's  Bench  held 

{g)  17  Howard  232.  270 ;  in  Ex.  Gh.  3  E.  &  B.  642,  23 

(A)  18  Wallace  421.  L.  J.  Q.  B.  276. 

(0  2  E.  &  B.  118,  22  L.  J.  Q.  B.  (k)  12  G«o.  2,  o.  28,  a.  1. 
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unanimously  that  the  covenant  was  good,  as  there  was 
nothing  wrong  in  paying  the  money,  even  if  the  unlawful 
purpose  of  the  original  agreement  had  in  fact  been 
executed :  and  the  case  was  likened  to  a  bond  given  in 
consideration  of  past  cohabitation.  But  the  Court  of 
Exchequer  Chamber  unanimously  reversed  this  judgment, 
holding  that  the  covenant  was  in  substance  part  of  an 
illegal  transaction,  whether  actually  given  in  pursuance  of 
the  first  agreement  or  not.  **  It  is  clear  that  the  covenant 
was  given  for  payment  of  the  purchase-money.  It  springs 
from  and  is  a  creature  of  the  illegal  agreement ;  and  as 
the  law  would  not  enforce  the  original  contract,  so  neither 
will  it  allow  the  parties  to  enforce  a  security  for  the  pur- 
chase-money  which  by  the  original  bargain  was  tainted 
with  illegality."  They  further  pointed  out  that  the  case 
of  a  bond  given  for  past  cohabitation  was  not  analogous, 
inasmuch  as  past  cohabitation  is  not  an  illegal  considera- 
tion but  no  consideration  at  all.  But  ''  if  an  agreement 
had  been  made  to  pay  a  sum  of  money  in  consideration  of 
future  cohabitation,  and  after  cohabitation,  the  money 
being  unpaid,  a  bond  had  been  given  to  secure  that  money, 
that  would  be  the  same  case  as  ^this ;  and  such  a  bond 
could  not  under  such  circumstances  be  enforced." 

The  principle  of  this  judgment  has  been  criticized  by  Pzindple 
considerable  authority  as  *'  vague  in  itself  and  dangerous  Judgment, 
as  a  precedent"  (/)•  The  actual  decision,  however,  does 
not  appear  to  require  anything  wider  than  this — ^that 
where  a  claim  for  the  payment  of  money  as  on  a  simple 
contract  would  be  bad  on  the  ground  of  illegality,  a  sub- 
sequent security  for  the  same  payment,  whether  given  in 
pursuance  of  the  original  agreement  or  not,  is  likewise 
not  enforceable :  or,  more  shortly — 

5.  Any  security  for  the  payment  of  money  under  an  5.  Security 
unlawful  agreement  is  itself  void,  even  if  the  giving  of  m^^* 
the  security  was  not  part  of  the  original  agreement.  ^^^ 

W  1 
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original 
agree- 
ment. 


unlawful  To  this  extent  at  least  the  principle  of  FUher  v.  Bridges 
ilfeq^iUT  '^^  ^^  repeatedly  acted  on  {m).  In  Geere  v.  Mare  {m) 
Toid  with  a  policy  of  assurance  was  assigned  hj  deed  as  a  further 
security  for  the  payment  of  a  bill  of  exchange.  The  bill 
itself  was  given  to  secure  a  payment  by  way  of  fraudulent 
preference  to  a  particular  creditor,  and  accepted  not  by 
the  debtor  himself  but  by  a  third  person.  It  was  held, 
both  on  principle  and  on  the  authority  of  Fisher  y.  Bridges^ 
that  the  deed  could  not  be  enforced.  Again  in  Clay  t. 
Ray  (m)  two  promissory  notes  were  secretly  given  by  a 
compounding  debtor  to  a  creditor  for  a  sum  in  excess  of 
the  amount  of  the  composition.  Judgment  was  obtained 
in  an  action  on  one  of  these  notes.  In  consideration  of 
proceedings  being  stayed  and  the  notes  given  up  a  third 
person  gave  a  guaranty  to  the  creditor  for  the  amount :  it 
was  held  that  on  this  guaranty  no  action  could  be  main- 
tained. * 


This  is  a  convenient  place,  to  state  a  rule  of  a  more 
special  kind  which  has  already  been  assimied  in  the  dis- 
cussion of  various  instances  of  illegality,  and  the  necessity 
of  which  is  obvious :  namely : — 


6a.  Bond        6a.  If  the  condition  of  a  bond  is  unlawful,  the  whole 

lawful  bond  is  void  («). 

condition 
is  whoU  J 

^°*^"  Rules  of  jEtndefice  and  Procedure  touching  UfUauful 

Agreements. 

6.  Illega-       6.  Extrinsic  evidence  is  always  admissible  to  show  that 

alwi^be  ^^®  object  or  consideration  of  an  agreement  is  in  fact 

ahownby  fllcgal. 


(m)  Grame  y.  Wroughtatiy  11  Ex. 
146,  24  L.  J.  Ex.  266 ;  Geere  v. 
Mare,  2  H.  &  C.  339,  33  L.  J.  Ex. 
60;  Clay  v.  Ray,  17  C.  B.  N.  S. 
188. 

(n)  Co.  lit.  206  h,  Shepp.  Tonch. 
372;  where  it  ia  said  that  if  the 


matter  of  the  condition  be  onlj- 
malum  prohibUvm,  the  obligation  is 
absolute  (as  if  the  condition  were 
merely  impoaaible):  but  this  dia- 
tinction  ia  now  dearly  not  law: 
Bee  Duveryierr.  Fellows,  10  B.  &  G. 
826. 
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This  Is  an  elementary  rule  established  by  decisions  both  extTindc 
at  law  (o)  and  in  equity  (p).    Even  a  document  which  for  ^^^^^• 
want  of  a  stamp  would  not  be  available  to  establish  any 
right  is  admissible  to  prove  the  illegal  natmre  of  the  trans- 
action to  which  it  belongs  (q). 

But  where  the  immediate  object  of  the  agreement  (in 
the  sense  explained  above)  is  not  unlawful,  we  have  to 
bear  in  mind  a  qualifying  rule  which  has  been  thus 
stated : 

6a.  <*  When  it  is  sought  to  avoid  an  agreement  not  being  in  itdelf  6a.  Where 
nnlawful  on  the  g^ond  of  its  being  meant  as  part  of  an  unlawful  scheme  unlawful 
or  to  carry  out  an  unlawful  object,  it  must  be  shown  that  such  was  the  ^^^S 
intention  of  the  parties  at  the  time  of  making  the  agreement "  (r).  £^  mui^be 

shown  to 

The  fact  that  unlawful  means  are  used  in  performing  an  ^Jed  at 
agreement  which  iaprimd  facie  lawful  and  capable  of  being  date  of 
lawfully  performed  does  not  of  itself  make  the  agreement  ^^' 
unlawful  («).    This  or  other  subsequent  conduct  of  the  ^ubse- 
parties  in  the  matter  of  the  agreement  may  be  evidence,  conduct  of 
but  evidence  only,  that  a  violation  of  the  law  was  part  of  ^^^ 
their  original  intention,  and  whether  it  was  so  is  a  pure  «^<«wio«  of 
question  of  fact(^).     The  omission  of  statutory  requisites  m&^ul 
in  carrying  on  a  partnership  business  is  consistent  with  >^*«a*io»- 
the  contract  of  partnership  itself  being  lawful ;  but  if  it 
is  shown  as  a  fact  that  there  was  from  the  first  a  secret 
agreement  to  carry  on  the  business  in  an  illegal  manner, 
the  whole  must  be  taken  as  one  illegal  transaction  (ti). 
Again,  it  is  no  answer  to  a  claim  for  an  account  of  part- 


(o)  OoUina  y.  Blantem,  1  Sm.  L. 
C.  369. 

(p)  Reynell  ▼.  Sprye^  1  D.  M.  G. 
660,  672,  per  Knight  Bruce,  L.  J. 

{q)  Coppock  V.  Bower,  4  M.  &  W. 
361. 

(r)  Lord  Rotcdm  t.  8%mp$on^  10 
A.  &E.  793,  818. 

(n)  A  subsequent  agreement  to 
▼ary  the  performance  of  a  contract 
in  a  way  that  would  make  it  un- 
lawful is  merely  inoperative,  and 
leayes  the  original  contract  in  force : 


City  of  Memphis  v.  Broum,  20  Wal- 
lace 289. 

(0  Frmery,  Hill,  1  McQu.  392. 

(mJ  Armstrong  v.  Armstrong,  3  M. 
&  IL.  45,  64,  s.  c.  nom.  Armstrong 
V.  Levis,  in  Ex.  Ch.  2  Cr.  &  M.  274, 
297.  Notwithstanding  what  is  here 
said  as  to  such  inferences  of  fact 
being  for  the  jury,  the  matter  seems 
to  have  been  left  at  large  for  the 
Court  in  Waugh  v.  Morris,  L.  R.  8 
Q.  B.  202  (see  next  paragraph}. 
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tion 

-whether 
the  parties 
know  the 
law. 


nership  profits  that  there  was  some  ooUateral  breach  of 
the  law  in  the  paitioular  transaotioii  in  whioh  thej  were 
earned  (x).  Where  a  duly  enrolled  deed  inter  fntx>8  pur- 
ported to  create  a  rent-charge  for  charitable  purposes,  but 
the  deed  remained  in  the  grantor's  keeping,  no  payment 
was  made  during  his  lifetime,  nor  was  the  existence  of  the 
deed  communicated  to  the  persons  interested,  and  the 
conduct  of  the  parties  otherwise  showed  an  understanding 
that  the  deed  should  not  take  effect  till  after  the  grantor's 
death,  it  was  set  aside  as  an  evasion  of  the  Mortmain 
Act  (y).  .  Again,  an  agreement  is  not  imlawful  merely 
because  something  remains  to  be  done  by  one  of  the 
parties  in  order  to  make  the  performance  of  the  agreement 
or  of  some  part  of  it  lawful,  such  as  obtaining  a  licence 
from  the  Crown  (s).  On  the  same  principle  it  is  not  illegal 
for  a  highway  board  to  give  a  licence  to  a  gas  company  to 
open  a  highway  within  the  board's  jurisdiction,  for  it  must 
be  taken  to  mean  that  they  are  to  do  it  so  as  not  to  create 
a  nuisance  (a). 

In  Waugh  v.  Morris  (6)  it  was  agreed  by  charter-party 
that  a  ship  then  at  Trouville  should  go  thence  with  a  cargo 
of  hay  to  London,  and  all  cargo  was  to  be  brought  and 
taken  from  the  ship  alongside.  Before  the  date  of  the 
charter-party  an  Order  in  CounoQ  had  been  made  and 
published  imder  the  Contagious  Diseases  (Animals)  Act, 
1869,  prohibiting  the  landing  of  hay  from  France  in  this 
country.  The  parties  did  not  know  of  this,  and  the  master 
learnt  it  for  the  first  time  on  arriving  in  the  Thames.  In 
the  result  the  charterer  took  the  cargo  from  alongside  the 
ship  in  the  river  into  cmother  vessel  and  exported  it,  as  he 
lawfully  might,  but  after  considerable  delay.  The  ship- 
owner sued  him  for  demurrage,  and  he  contended  that  the 
contract  was  illegal  (though  it  had  in  fact  been  lawfully 


(x)  Sharp  y.  Taylor,  2  Ph.  801. 

(y)  W^^y  ▼•  -Sa*<,  2  Drew.  44. 

\z)  Sewell  ▼.  Eoyal  Exeh,  Auu* 
ranee  Co.  4  Taunt.  856 ;  Hainet  ▼. 
Buik,  6  ib,  821 ;  cp.  Porter^ i  ca.  1 


Co.  Bep.  25  a,  the  like  as  to  a  oon- 
dition  in  a  deviae. 

(a)  Edffware  Highway  Board  y. 
Harrow  Qao  Co.  L.  R.  10  Q.  B.  92. 

{h)  L.  B.  8  Q.  B.  202. 
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performed),  as  the  parties  liad  intended  it  to  be  performed 
by  means  which  at  the  time  of  the  oontraot  were  unlawful, 
rtk.  landing  the  hay  in  the  port  of  London.  The  Court 
however  refused  to  take  this  view.  It  was  true  that  the 
plaintiff  contomphited  and  expected  that  the  hay  would  be 
landed,  as  that  would  be  the  natural  course  of  things. 
But  the  landing  was  no  part  of  the  contract,  and  if  tiie 
plaintiff  had  had  before  him  the  possibiliiy  of  the  landing 
being  forbidden,  he  would  probably  have  expected  the  de- 
fendant not  to  break  the  law ;  as  in  fact  he  did  not,  for  no 
attempt  was  made  to  land  the  goods. 

"  We  quite  agree  that  where  a  contract  is  to  do  a  thing  which  cannot 
be  perf  onned  withont  a  Tiolatkm  of  the  law  it  is  Toid,  whether  the  paitiea 
knew  the  Uw  or  not.  But  we  think  that  in  order  to  avcHd  a  contract 
which  can  be  legally  performed  on  the  g^nnd  that  there  was  an  intention 
to  perform  it  in  an  illegal  manner,  it  ia  neoeasaiy  to  show  that  there  waa 
the  wicked  intention  to  break  the  law ;  and  if  this  be  so,  the  kno^^ledge 

01  what  the  law  is  becomes  of  great  importance  "  (0). 

But  on  the  other  hand  where  an  agreement  is  prima  Where 
facie  illegal,  it  lies  on  the  party  seeking  to  enforce  it  to  ^^^^ 
show  that  the  intention  was  not  illegal.    It  is  not  enough  imlA^^olf 
to  show  amere  possibility  of  the  agreement  being  lawfully  enough  to 
performed  in  particular  contingent  events.     "  If  there  be  ^^^-^^ 
on  the  face  of  the  agreement  an  illegal  intention,  the  of  hiwfol 
burden  lies  on  the  party  who  uses  expressions  prima  facie  ^^^™*' 
importing  an  illegal  purpose  to  show  that  the  intention 
was  legal*' ((f). 

We  now  come  to  the  rule,  which  we  will  first  state  pro-  As  to 
yisionally  in  a  general  form,  that  money  or  property  paid  1^27*™^ 
or  delivered  under  an  unlawful    agreement  cannot  be  money  or 
reoovereihMk.  P«^P*^- 

(e)  L.  B.  8  Q.  B.  207-8.  prohibentysiperpetnamcansamser- 

{d)  Holland  T.  EaU^  I  B.  &  Aid.  Tatomm  est,  oeasat  obligatio  .   .   . 

63,  per  Abbott,  3,\A liktns  v.  Jupe,  qnamqnam  etiam  si  non  sit  perpetoa 

2  CT  P.  D.  375.  The  iame  prin-  eansa  .  .  .  idem  dioesodnm  est, 
eiple  is  expressed  in  a  different  form  qnia  statim  contra  mores  sit'*  B. 
hj  Panlns:  '*Item  quod  l^es  fieri  46.  1.  de  t.  o.  36  {  1. 
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Thifi  rule  (which  is  subject  to  exceptions  to  be  piesentlj 
stated)  is  the  chief  part,  though  not  quite  the  whole,  of 
what  is  meant  by  the  maxim  In  pari  delicto  potior  est 
condicio  defendentis  (e).  To  some  extent  it  coincides  with 
the  more  general  rule  that  money  voluntarily  paid  with 
full  knowledge  of  all  material  facts  cannot  be  reoovered 
back.  However  the  principle  proper  to  this  class  of  oases 
is  that  persons  who  have  entered  into  dealings  forbidden 
by  the  law  must  not  expect  any  assistance  from  the  law, 
save  so  far  as  the  simple  refusal  to  enforce  such  an  agree- 
ment is  imavoidablv  beneficial  to  the  party  sued  upon  it. 
Ab  it  is  sometimes  expressed,  the  Co  J  is  Ltnd  Ween 
the  parties.    The  matter  is  thus  put  by  Lord  Mansfield : 

Loid  '*  The  objection,  that  a  contraot  is  immoral  or  illegal  as  between  plain- 

ManB-         tiff  and  defendant,  sounds  at  all  times  very  ill  in  the  mouth  of  the 

1      'ff^'    defendant.    It  is  not  for  his  sake,  however,  that  the  objection  is  erer 

of  the  allowed,  but  it  is  foimded  in  general  principles  of  policy,  which  the 

rule.  defendant  has  the  advantage  of  contrary  to  the  real  justice  as  between 

him  and  the  plaintiff,  by  accident,  if  I  may  say  so.    The  principle  ol 

public  policy  is  this :  ex  dolo  male  turn  oritur  actio.    No  Court  will  lend  its 

aid  to  a  man  who  founds  his  cause  of  action  upon  an  immoral  or  an  illegal 

act.    If  from  the  plaintiff's  own  stating  or  otherwise  the  cause  of  action. 

appears  to  arise  ex  turpi  eauea,  or  the  transgression  of  a  positive  law  of 

this  country,  there  the  Court  .says  he  has  no  right  to  be  assisted      It  ia 

upon  that  ground  the  Court  goes  ;  not  for  the  sake  of  the  defendant,  bat 

because  they  wiU  not  lend  their  aid  to  such  a  plaintiff.    So  if  the  plaintiff 

and  defendant  were  to  change  sides,  and  the  defendant  was  to  bring  his 

action  against  the  plaintiff,  the  latter  would  then  have  the  advantage  of 

it ;  for  where  both  are  equally  in  fault,  potior  est  conditio  defendenti*  '*  (/). 

Plaintiff  The  test  for  the  application  of  the  rule  is  whether  the 

2^*  plaintiff  can  make  out  his  case  otherwise  than  "  through 

where  his  the  medium  and  by  the  act  of  an  illegal  transaction  to 

2[J^X"  which  he  was  himself  a  party  "  {g).    It  is  not  confined  to 

conduct  is  t^e  cfitse  of  actual  money  payments,  though  that  is  the 

own  case,  most  common.     Where  the  plaintifE  had  deposited  the  half 

(e)  Cp.  D.  60.  17.  de  reg.  iuris,  (/)  Eolman  v.  Johtuon,    Cowp. 

154,  C.  4.  7.  de  oondiot.  ob  turpem      S41,  343. 

oausam,  2.  (^)  T^hr  T*  Chftt^,  L.  B.  4  Q.  B. 

30a,  314. 
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of  a  bank  note  with  the  defendant  by  way  ol  pledge  to 
secure  the  repayment  of  money  due  for  wine  and  suppers 
supplied  by  the  defendant  in  a  brothel  and  disorderly 
house  kept  by  the  defendant  for  the  purpose  of  being  con- 
sumed there  in  a  debauch,  and  for  money  lent  for  similar 
purposes,  it  was  held  that  the  plaintifi  could  not  recover, 
as  it  was  necessary  to  his  case  to  show  the  true  character 
of  the  deposit.  (This  is  apparent  by  the  course  of  the 
pleadings ;  the  declaration  was  on  a  baiknent  of  the  half- 
note  to  be  re-delivered  on  request,  and  in  detinue.  Fleas, 
in  effect,  that  it  was  deposited  by  way  of  pledge  to  secure 
money  due.  lleplication,  the  immoral  character  of  the 
debt  as  above)  (A).  The  Court  inclined  also  to  think,  but 
did  not  decide,  that  the  plaintiff's  case  must  fail  on  the 
more  general  ground  that  the  delivery  of  the  note  was  an 
executed  contract  by  which  a  special  property  parsed,  and 
that  such  property  must  remain  (t). 

The  rule  is  not  even  confined  to  causes  of  action  ex 
contractu.  An  action  in  tort  cannot  be  maintained  when 
the  cause  of  action  springs  from  an  illegal  transaction  to 
which  the  plaintiff  was  a  party,  and  that  transaction  is  a 
necessary  part  of  his  case  {k). 

Independently  of  the  special  grounds  of  this  rule,  a 
completely  executed  transfer  of  property,  though  originally 
made  upon  an  unlawful  consideration  or  in  pursuance  of 
an  unlawful  agreement,  is  afterwards  valid  and  irrevocable 
both  at  law  and  in  equity  (/). 

The  rule  is  not  applicable  in  the  following  classes  of 
cases,  most  of  which  however  cannot  properly  be  caUed 
exceptions. 

An  agent  is  not  discharged  from  accounting  to  his  prin-  Dnty  of 
oipal  by  reason  of  past  unlawful  acts  or  intentions  of  the  t^^ato 
principal  collateral  to  the  matter  of  the  agency.    If  A.  a«»i»t  *<> 

.    a)L.  B.  4Q.  B.  atp.  312.  (*)  J^rojy.  iV«?Ao/&,  2  C.  B.  601, 

(i)  Comyem  Ex  parU  Caldeeottj  ^  513;    a    peculiar  and  appaiently 

Ch.  D.  160,  p.  306  above ;  Begbie  solitaiy  example. 

V.  PhoBphate  Sewage  Co.  L.  R.  10  (/)  Ayerti  v.  Jenkins,  16  Eq.  276. 

Q  B.  491,  600,  affd.  in  C.  A.  1  Q.  Op.  M*Callan  ▼.  Mortimer  (Ex.  Ch.) 

B.  D.  670.  0  M.  &  W.  636, 
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prinoipAlfl  pays  money  to  B.  for  the  use  of  C,  B.  oannot  justify  a 
refusal  to  pay  over  to  0.  by  showing  that  it  was  paid 


collateral 
illegality. 


under  an  unlawful  agreement  between  A.  and  C.  (m). 
Again,  if  A  and  B.  make  bets  at  a  horse-raoe  on  a  joint 
account  and  B.  reoeives  the  winnings,  A.  can  recover  his 
share  of  the  money  or  sue  on  a  bill  given  to  him  by  B.  for 
it :  here  however  there  is  nothing  ilkgal  in  any  part  of  the 
business  (n).  In  like  manner  the  right  to  an  account  of 
partnership  profits  is  not  lost  by  the  particular  transaction 
in  which  they  were  earned  having  involved  a  breach  of  the 
law  (o).  Nor  can  a  trustee  of  property  refuse  to  account 
to  his  cestui  que  trust  on  grounds  of  this  kind :  a  trust 
was  enforced  where  the  persons  interested  were  the 
members  of  an  unincorporated  trading  association^  though 
it  was  doubtful  whether  the  association  itself  was  not 
illegal  {p).  So,  if  A  with  B.'s  consent  effects  a  policy  for 
his  own  benefit  on  the  life  and  in  the  name  of  B.,  having 
himself  no  insurable  interest,  the  policy  and  the  value  of 
it  belong,  as  between  them,  to  A.  (q).  If  a  man  entrusts 
another  as  his  agent  with  money  to  be  paid  for  an  un- 
lawful purpose,  he  may  recover  it  at  any  time  before  it  is 
actually  so  paid ;  or  even  if  the  agent  does  pay  it  after 
having  been  warned  not  to  do  so  (r) ;  the  reason  of  this, 
clearly  put  in  one  of  the  earlier  cases  («),  is  that  whether 


l; 


(m)  Tenant  v.  miiottf  1 B.  &  P.  3. 

[n)  Johnson  ▼.  Zantley,  12  G.  B. 
4 68 .  And  where  B.  uses  moneys  of 
his  own  and  A.*s  in  betting,  on  the 
terms  of  dividing  winnings  in  cer- 
tain proportions,  A.  can  sue  B.  on 
a  cheque  given  for  his  share  of 
winnings :  Beetton  ▼.  Beeston^  1  Ex. 
B.  13.  Cp.  and  dist.  Higgimon  y. 
Simpwny  2  G.  P.  D.  76,  where  the 
transaction  in  question  was  held  to 
be  in  substance  a  mere  wager. 
Where  an  agent  is  employed  to  bet 
in  hit  oum  name  and  receive  win- 
nings or  pay  losses,  the  authority 
to  pay  losses  becomes  irrevocable 
on  the  bet  being  made ;  Bead  v. 
Anderson  (G.  A.),  13  Q.  B.  D.  779 
(Bowcn  and  Fry,  L.JJ.  affirming 
Hawkins,  J.,  diss.  Brett,  M.  B.). 


The  ground  taken  by  the  majority 
is  that,  under  the  conditions  A 
betting  as  commonly  practised  and 
known  to  the  piurties,  the  employ- 
ment of  the  plaintiff  must  miply 
an  idemnity  against  all  payments 
made  in  the  regular  course  of 
business. 

(o)  Sharp  t.  Taylor^  2  Ph.  801. 
Of  course  it  is  not  so  where  the 
main  obieot  of  the  partnership  is 
unlawful. 

{p)  Sheppardr,  Oxenford,  1  E.  & 
J.  491. 

(q)  Worthingt&n  y.  Cwrtis^  1  Gfa. 
D.  419. 

(r)  Hasteloto  y.  Jaekton,  8  B.  &  C. 
221,  226. 

(«}  TaghrY.  Zendey,  9  East  49. 
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the  intended  payment  be  lawful  or  not  an  authority  may 
always  be  oountermanded  as  between  the  principal  and 
agent  so  long  as  it  is  not  executed  {t).  It  is  the  same 
where  the  agent  is  authorized  to  apply  in  an  unlawful 
manner  any  part  of  the  moneys  to  be  received  by  him  on 
account  of  the  principal ;  he  must  account  for  so  much  of 
that  part  as  he  has  not  actually  paid  over  (t).  The 
language  of  the  statute  8  &  9  Yict.  c.  109,  s.  18,  which 
says  that  no  money  can  be  recovered  ''  which  shall  have 
been  deposited  in  the  hands  of  any  person  to  abide  the 
event  upon  which  any  wager  shall  have  been  made  "  does 
not  prevent  either  party  from  repudiating  the  wager  at 
any  time  either  before  or  after  the  event  and  before  the 
money  is  actually  paid  over  and  recovering  his  own  deposit 
from  the  stakeholder  (u). 

Where  money  has  been  paid  imder  an  unlawful  agree-  Money 
ment,  but  nothing  else  done  in  performance  of  it,  the  J^^]^ 
money  may  be  recovered  back.    But  in  the  decision  which  where 
establishes  this  exception  it  is  intimated  that  it  probably  ^t^^ 
would  not  be  allowed  if  the  agreement  were  actually  <'^*®^- 
criminal  or  immoral  (a;).     ''If  money  is  paid  or  goods 
delivered  for  an  illegal  purpose,  the  person  who  has  so 
paid  the  money  or  delivered  the  goods  may  recover  them 
back  before  the  illegal  purpose  is  carried  out ;  but  if  he 
waits  till  the  illegal  purpose  is  carried  out,  or  if  he  seeks 
to  enforce  the  illegal  transaction,  in  neither  case  can  he 
maintain  an  action "  (^).     And  the  action   cannot    be 
maintained  by  a  party  who  has  not  given  previous  notice 
that  he  repudiates  the  agreement  and  claims  his  money 
back  (s).    In  Taylor  v.  Bowers  (y)  A.  had  delivered  goods 
to  B.  under  a  fictitious  assignment  for  the  purpose  of  de- 

(0  £(me  y.  £kles9,  6  H.  &  N.  925,  (r)  Tappmden  y.  RandaU,  2  B.  & 

29  L.  J.  Ex.  438.  P.  467. 

(tt)  DiggU  y.  Eiggt  (C.  A.),  2  Ex.  (y)  Per  Melliah,  L.  J.  Taylw  y. 

D.  422 ;  Hampden  y.  WaUh,  1  Q.  Bowers,  1  Q.  B.  D.  291,  300 ;  cp. 

B.  D.  189,  where  former  autho-  Wilwn  y.  Strugnell,  7  Q.  B.  D.  at 

xities  are  ooUeoted  and  cozuddered ;  p.  661,  per  Stephen,  J. 

TrxmbU  y.  HiU  (J.G.)  on  a  colonial  (z)  Falyart  y.  Leekie,  6  M.  &  S. 

Btatate  in  the  aame  terms,  6  App.  290. 
Ca.  342. 
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PartieBnot 
in  pari 
delicto, 
Fiirohase 
of  credi- 
tor's 
assent  to 
oomposi- 
tion. 


frauding  A/s  creditors.  B.  executed  a  bill  of  sale  of  the 
goods  to  C,  who  was  privy  to  the  scheme,  without  A.'s 
assent.  It  was  held  that  A.  might  repudiate  the  whole 
transaction  and  demand  the  return  of  the  goods  from  C. 
In  St/mes  v.  Hughes  (a),  a  case  somewhat  of  the  same  kind, 
the  plaintifE  had  assigned  certain  leasehold  property  to  a 
trustee  with  the  intention  of  defeating  his  creditors ;  after- 
wards under  an  arrangement  with  his  creditors  he  sued  for 
the  recovery  of  the  property,  having  imdertaken  to  pay 
them  a  composition  in  case  of  success.  The  Court  held 
that,  as  the  illegal  purpose  had  not  been  executed,  he 
was  entitled  to  a  reconveyance.  It  will  be  observed  how- 
ever that  the  plaintiff  was  in  effect  suing  as  a  trustee  for 
his  creditors,  so  that  the  real  question  was  whether  the 
fraud  upon  the  creditors  should  be  continued  against  the 
better  mind  of  the  debtor  himself.  The  cases  above  men- 
tioned as  to  recovering  money  from  agents  or  stakeholders 
are  also  put  partly  on  this  ground,  which  however  does  not 
seem  necessary  to  them  (6). 

In  certain  cases  the  parties  are  said  not  to  be  in  pari 
delictOy  namely  where  the  unlawful  agreement  and  the 
payment  take  place  under  circumstances  practically 
amounting  to  coercion.  The  chief  instances  of  this  kind 
in  courts  of  law  have  been  payments  made  by  a  debtor 
by  way  of  fraudulent  preference  to  purchase  a  particular 
creditor's  assent  to  his  discharge  in  bankruptcy  or  to 
a  composition.  The  leading  case  is  now  Atkinson  v. 
Denbyip).  There  the  defendant,  one  of  the  plaintiff's 
creditors,  refused  to  accept  the  composition  imless  he  had 
something  more,  and  the  plaintiff  paid  him  50/.  before  he 


(a)  9  Eq.  476. 

\b)  Sattelow  V.  Jackson,  8  B.  &  C. 
221.  Mearing  v.  Hellings,  14  M.  & 
W.  711,  where  that  case  was 
doubted,  decides  only  this :  A  man 
cannot  sae  a  stakenolder  for  the 
whole  of  the  sweepstakes  he  has 
won  in  a  lottery,  and  then  reply  to 
the  objection  of  illegality  that  if 


the  whole  thing  is  illegal  he  mnst 
at  all  events  recover  his  own  stake. 
Allegans  contraria  non  est  audien* 
dus. 

(c)  6  H.  &  N.  778,  30  L.  J.  Ex. 
361,  in  Ex.  Ch.  7  H.  &  N.  934,  31 
L.  J.  Ex.  362:  the  chief  earlier 
ones  are  Smith  v.  Bromley,  2  Dong. 
695,  Smith  v.  Cuff,  6  M.  &  S.  160. 


^VHBN    PAYMENTS  CAN    BE  RECOVERED.  t^37 

executed  the  compositioii  deed.  It  was  held  that  this 
money  could  be  recovered  back«  ''It  is  true/'  said  the 
Court  of  Exchequer  Chamber, ''  that  both  are  in  delicto, 
because  the  act  is  a  fraud  upon  the  other  creditors,  but  it 
is  not  par  delictum,  because  the  one  has  the  power  to 
dictate,  the  other  no  alternative  but  to  submit."  On  the 
same  groimd  money  paid  for  compounding  a  penal  action 
contrary  to  the  statute  of  Elizabeth  may  be  recovered 
back  (d).  But  where  a  bill  is  given  by  way  of  fraudulent 
preference  to  purchase  a  creditor's  assent  to  a  composition, 
and  after  the  composition  the  debtor  chooses  to  pay  the 
amount  of  the  bill,  this  is  a  voluntary  payment  which 
cannot  be  recovered  (e). 

In  equity  the  application  of  this  doctrine  has  been  the  Like 
same  in  substance,  though  more  varied  in  its  circum-  of^^SJ^ty. 
stances.  The  rule  followed  by  courts  of  equity  was  thus 
described  by  TTnight  Bruce,  L.  J. :  ''  Where  the  parties  to 
a  contract  against  public  policy  or  illegal  are  not  in  pari 
delicto  (and  they  are  not  always  so)  and  where  public 
policy  is  considered  as  advanced  by  allowing  either,  or  at 
least  the  more  excusable  of  the  two,  to  sue  for  relief 
against  the  transaction,  relief  is  given  to  him,  as  we  know 
from  various  authorities,  of  which  Osborne  v.  Williams  [see 
below]  is  one  "  (/). 

On  this  principle  relief  was  given  and  an  account  Spedal 
decreed  in  Osborne  v.  Williams  (g),  where  the  unlawful  sale  ^^jj. 
of  the  profits  of  an  office  was  made  by  a  son  to  his  father 
after  the  son  had  obtained  the  office  in  succession  to  his 
father  and  upon  his  recommendation,  so  that  he  was  wholly 
under  his  father's  control  in  the  matter.  In  Reynell  v. 
Sprye  {h)  an  agreement  bad  for  champeriy  was  set  aside 
at  the  suit  of  the  party  who  had  been  induced  to  enter 
into  it  by  the  other's  false  representations  that  it  was  a 


{d)  Wmiams  t.  EedUy,  8  Easfc,  (/)  Beynell  y.  £^€,  1  D.  M.  G. 

378.  660,  679. 

(0  Wihon  y.  J2ay,  10  A.  &  £.  82.  (^)  18  Yes.  379. 

(A)  1  D.  M.  G.  660,  679. 

P.  Z 


338  UNLAWFUL  AGREEMENTS. 

nsoal  and  proper  oourse  among  men  of  business  to  advanoe 
costs  and  manage  litigation  on  the  terms  of  taking  all  the 
risk  and  sharing  the  property  recovered.  And  in  a  later 
case  a  mortgage  to  secure  a  loan  of  money  which  in  fact 
was  lent  upon  an  immoral  consideration  was  set  aside  at 
the  suit  of  the  boirower  on  the  groimd  that  the  interest 
of  others  besides  parties  to  the  corrupt  bargain  was  in- 
Yolyed(t).  A  wider  exception  is  made,  as  we  have  seen 
above,  in  the  case  of  agreements  of  which  the  consideration 
is  future  illicit  cohabitation  between  the  parties.  The 
treatment  of  this  kind  of  agreements  is  altogether  some- 
what anomalous  and  ill-defined,  and  may  be  considered 
open  to  review  by  a  Court  of  Appeal  should  occasion  arise. 
Apart  from  this  particular  question,  there  seems  to  be  no 
reason  (at  all  events  since  the  Judicature  Acts)  why  the 
analogy  of  the  cases  in  equity  where  agreements  have  been 
set  aside  should  not  apply  to  the  legal  right  of  recovering 
back  money  paid.  If  this  be  correct,  the  rule  and  its 
qualifications  wiU  be  to  this  effect : 

Statement  7.  Money  paid  or  property  delivered  under  an  unlawful 
as  qaaU-  *  agreement  cannot  be  recovered  back,  nor  the  agreement  set 
fl®d.  aside  at  the  suit  of  either  party — 

unless  nothing  has  been  done  in  the  execution  of  the 
unlawful  purpose  beyond  the  payment  or  delivery  itself 
(and  the  agreement  is  not  positively  criminal  or  im- 
moral P) ; 

or  unless  the  agreement  was  made  under  such  circum- 
stances  as  between  the  parties  that  if  otherwise  lawful  it 
would  be  voidable  at  the  option  of  the  party  seeking 
relief  (k) ; 

or,  in  the  case  of  an  action  to  set  aside  the  agreement, 
unless  in  the  judgment  of  the  Court  the  interests  of  third 
persons  require  that  it  should  be  set  aside. 

(t)   W,  V.  B,  32  Beav.  674.  authorities,   but   is   submitted  as 

(At)  This  form  of  expression  is      fairly  representing  the  restilt. 
not  positively  warranted   by  iiie 
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8.  Where  a  difference  of  local  laws  is  in  question,  the  8.  Conflict 
lawfulness  of  a  contract  is  to  be  determined  by  the  law  ^^^^^  ^ 
governing  the  substance  of  the  contract  (that  is,  according  lex  loei 
to  the  English  authorities,  the  law  of  the  place  where  the  ^y^*^ 
contract  is  made,  subject  to  the  consideration  of  matters 
showing  a  different  intention,  for  example,  if  the  contract 
is  wholly  to  be  performed  in  some  other  place)  (/). 

Exception  1. — An  agreement  entered  into  by  a  citizen  imless 
in  violation  of  a  prohibitory  law  of  his  own  state  cannot  in  by^^. 
any  case  be  enforced  in  any  court  of  that  state.  hibitory 

Exception  2. — An  agreement  contrary  to  common  prin-  law  of  the 
ciples  of  justice  or  morality,  or  to  the  interests  of  the  state,  qj'^^ 
cannot  in  any  case  be  enforced.  the  a^iree- 

What  we  here  have  to  do  with  is  in  truth  a  fragment  of  ^^017 
a  much  larger  subject,  namely,  the  consideration  of  the  *®  <»™" 
local  law  governing  obligations  in  general  (m).  tice  or 

The  main  proposition  is  well  established,  and  it  would  2*^^**^ 
be  idle  to  attempt  in  this  place  any  abridgment  or  restate-  state, 
ment  of  what  is  said  upon  it  by  writers  on  so-called  Private  ^  ^  *^« 
International  Law  («).   The  first  exception  is  a  simple  one.  ception. 
The  municipal  laws  of  a  particular  state,  especially  laws  of 
a  prohibitory  kind,  are  as  a  rule  directed  only  to  things 
done  within  its  jurisdiction.     But  a  particular  law  may 
positively  forbid  the  subjects  of  the  state  to  imdertake 


(/)  Weetlake,  234,  237 ;  per  Erie, 
C.J.,  Branley  v.  8.  £.  E,  Co,  12  C. 
B.  N.  S.  at  p.  72:  *^Ab  a  general 
rale,  the  l$x  loei  contractus  governs 
in  deciding  whether  there  was  ille- 
gality in  the  contract ;  "  Zloyd  v. 
Guilfert,  Ex.  Gh.,  L.  R.,  1  Q.  B. 
116,  122,  in  a  very  careful  judg- 
ment prepared  by  W  illes,  J. ;  Jaoobt 
▼.  Credit  Zponnaitf  0.  A.,  12  Q.  B. 
B.  689,  600. 

(m)  For  the  treatment  of  it  in 
this  connexion,  see  Savigny,  Syst. 
8.  269-278  (§  374  C.) ;  Story,  Con- 
flict of  Laws,  }}  243  sqq.  258  eqq. ; 
Wharton,  §§  482-497.  Mr.  West- 
lake  (Private  Intern.  Law,  ed.  1880, 
j§  203,  204)  states  the  rules  thus : 
Where  a  contract  contemplated  the 


violation  of  English  law,  it  cannot 
be  enforced  here,  notwithstanding 
that  it  may  have  been  valid  by  its 
proper  law.  Where  a  contract  con- 
flicts with  what  are  deemed  in 
England  to  be  essential  pubHc  or 
moral  interests,  it  cannot  be  en- 
forced here,  notwithstanding  that 
it  may  have  been  vaUd  by  its  proper 
law. 

(n)  The  name,  though  current, 
is  both  clumsy  and  absurd.  The 
rules  of  municipal  law  concerning 
the  recognition  and  application  of 
foreign  laws  have  a  certain  cosmo- 
politan character,  but  are  not  in- 
ternational: they  are  itu  gentium^ 
but  not  int^  gentee. 
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some  partioular  olasB  of  transactioiiB  in  any  part  of  the 
world :  and  where  such  a  law  exists,  the  courts  of  that 
state  must  give  effect  to  it.  A  foreigner  cannot  sue  in  an 
English  court  on  a  contract  made  with  a  British  subject, 
and  itself  lawful  at  the  place  where  it  was  made,  if  it  is 
such  that  British  subjects  are  forbidden  by  Act  of  Parlia- 
ment to  make  it  anywhere  (o).  It  may  be  doubted 
whether  such  a  contract  would  be  recognized  even  by  the 
courts  of  the  state  where  it  was  made,  imless  the  prohi- 
bition were  of  so  hostile  or  restrictive  a  character  as 
between  the  two  states  {e.g.  if  the  rulers  of  a  people 
skilled  in  a  particular  industry  should  forbid  them  to 
exercise  or  teach  that  industry  abroad)  as  not  to  fall 
within  the  ordinary  principles  of  comity.  The  authorities 
already  cited  (p.  250  above)  as  to  marriages  within  the 
prohibited  degrees  contracted  abroad  by  British  subjects 
may  also  be  usefully  consulted  as  illustrating  this  topic. 
Ab  to  the  The  second  exception  is  by  no  means  free  from  diffi- 
^^^n®*"  culties  touching  its  real  meaning  and  extent  (p).  There 
is  no  doubt  that  an  agreement  will  not  necessarily,  though 
it  will  generally,  be  enforced  if  lawful  according  to  its 
proper  local  law.  The  reasons  for  which  the  court  may 
nevertheless  refuse  to  enforce  it  have  been  variously 
expressed  by  judges  and  text-writers,  and  sometimes  in 
very  wide  language. 

Transao-  It  may  be  taken  for  granted  that  the  courts  of  a  civilized 
^J^^^'  state  cannot  give  effect  to  rights  alleged  to  be  valid  by 
common  some  local  law,  but  arising  from  a  transaction  plainly 
of  oiymzed  repugnant  to  the  ius  gentium  in  its  proper  sense — the 
foim^^'^  principles  of  law  and  morality  common  to  civilized  nations, 
on  a  In  other  words,  a  local  law  cannot  be  recognized,  though 

Toi^gn      otherwise  it  would  be  the  proper  law  to  look  to,  if  it  is  in 

(o)  Santoi  T.  Jllidffe,  in  Ex.  Ch.  wluchiflyoidbythelawof  England, 

8  G.  B.  K.  8.  at  p.  874,  29  L.  J.  bat  Talid  bjtbe  law  of  the  ooimtij 

0.  P.  at  p.  350,  per  filackbom,  J.  where  the  matter  is  transacted,  is 

{p)  ''Whether  an  action  can  be  a  great  question  " :  per  Wihnot,  J. 

supported  in  England  on  a  contract  JRobimon  v.  BUtnd,  2  Burr.  1083. 


I 


I 


I 


I 


CONFLICT  OF  LAWS. 


341 


derogation  of  all  civilized  laws  (p).  This  indeed  seems  a  system  of 
fundamental  assumption  in  the  administration  of  justice,  relations 
in  whatever  forum  and  by  whatever  procedure.  Likewise  ^ot  recog- 
it  is  clear  that  no  court  can  be  bound  to  enforce  rights 
arising  imder  a  system  of  law  so  different  from  its  own, 
and  so  imlike  anything  it  is  accustomed  to,  that  not  only 
its  administrative  means,  but  the  legal  conceptions  which 
are  the  foimdation  of  its  procedure,  and  its  legal  habit  of 
mind  (^),  so  to  speak,  are  wholly  imfitted  to  deal  with 
them.  For  this  reason  the  English  Divorce  Court  cannot 
entertain  a  suit  founded  on  a  Mormon  marriage.  Apart 
from  the  question  whether  such  marriages  would  be 
regarded  by  our  courts  as  immoral  mre  gentium  (r),  the 
matrimonial  law  of  England  is  whoUy  inapplicable  to 
polygamy,  and  the  attempt  to  apply  it  would  lead  to 
manifest  absurdities  («).  Practically  these  difficulties  can 
hardly  arise  except  as  to  rights  derived  from  family  rela- 
tions. One  can  hardly  imagine  them  in  the  proper  region 
of  contracts. 


Again,  there  are  sundry  judicial  observations  to  be  found  Bntoppo- 
which  go  to  the  further  extent  of  saying  that  no  court  will  municipal 
enforce  anything  contrary  to  the  particular  views  of  justice  principles 

,..        -^  °  ,      -^         .,     ^  .  .      ,    .    ^  of  law  not 

morality  or  poncy  whereon  its  own  municipal  junspru-  enough, 
dence  is  founded.     And  this  doctrine  is  supported  by  the 
general  acceptance  of  text-writers,  which  in  this  depart- 
ment of  law  must  needs  count  for  more  than  in  any  other, 


(p)  It  has  been  laid  down  that 
contracts  to  bribe  or  corruptly  in- 
fluence officers  of  a  foreign  govern- 
ment— eyen  if  not  prohibited  by 
the  law  of  that  government — wiU 
not  be  enforced  in  the  courts  of  the 
United  States:  Otcanyan  v.  Arms 
Co,  103  U.S.  261,  277 ;  and  this 
not  in  the  interest  of  the  foreign 
government,  but  for  the  sake  of 
morality  and  the  dignity  of  law  at 
home. 

iq)  In  Gennan  one  might  speak 
without  any  strangeness   of    the 


Reehtshewuasttein  of  the  Court. 

{r\  A  conclusion  which  would  not 
imply  any  offence  to  the  Queen's 
Hindu  and  Mahometan  subjects,  or 
be  inconsistent  with  our  adminis- 
tration of  native  law  in  British 
India.  The  immemorial  institu- 
tions of  Eastern  races  are  obviously 
on  a  different  footing  altogether 
from  the  fantastic  and  retrograde 
devices  of  a  degenerate  fraction  in 
the  "West. 

{»)  Hyde  v.  Hyde  ^  Wpodmatuee^ 
L.  B.  1  P.  &  D.  130. 
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Contract 
for  sale  of 
slayes 
enforced 
in  Santos 
V,  Ulidge. 


owing  to  its  comparative  poverty  in  decisive  authoritiefl. 
But  a  test  question  is  to  be  found  in  the  treatment  of 
rights  arising  out  of  slavery  by  the  courts  of  a  free  coimtry : 
and  for  England  at  least  the  decision  of  the  Exchequer 
Chamber  in  Santos  v.  Illidge  {t)  has  given  such  an  answer 
to  it  as  makes  the  prevtdling  opinion  of  the  books  unten- 
able.  Slavery  is  as  repugnant  to  the  principles  of  English 
law  as  anything  can  well  be  which  is  so  far  admitted  by 
any  other  civilized  system  that  any  serious  question  of  the 
conflict  of  laws  can  arise  upon  it.  There  is  no  doubt  that 
neither  the  statm  of  slavery  nor  any  personal  right  of  the 
master  or  duty  of  the  slave  incident  thereto  can  exist  in 
England  (w),  or  within  the  protection  of  English  law  (x). 
But  it  long  remained  uncertain  how  an  English  court  would 
deal  with  a  contract  concerning  slaves  which  was  lawful 
in  the  country  where  it  was  made  and  to  be  performed. 
Passing  over  earlier  and  indecisive  authorities  (y),  we  find 
Lord  Mansfield  assuming  that  a  contract  for  the  sale  of  a 
slave  may  be  good  here  (z).  On  the  other  hand.  Best,  J. 
thought  no  action  "  founded  upon  a  right  arising  out  of 
slavery  "  would  be  maintainable  in  the  municipal  courts 
of  this  country  (a).  But  in  Santos  v.  Illidge  {b)  a  Brazilian 
sued  an  English  firm  trading  in  Brazil  for  the  non-delivery 
of  slaves  under  a  contract  for  the  sale  of  them  in  that 
country,  which  was  valid  by  Brazilian  law.  The  only 
question  discussed  was  whether  the  sale  was  or  was  not 
Tmder  the  circumstances  made  illegal  by  the  operation  of 
the  statutes  against  slave  trading :  and  in  the  result  the 
majority  of  the  Exchequer  Chamber  held  that  it  was  not. 


(0  8  C.  B.  N.  S.  861,  29  L.  J. 
G.  P.  348,  revff.  s.  o.  in  court  be- 
low, 6  C.  B.  N.  S.  841,  28  L.  J. 
C.  P.  317.  Very  strangely  there 
is  no  mention  of  the  ease  either  in 
Wharton's  (Conflict  of  Laws  or  in 
the  last  edition  of  Story. 

{u\  SommeraettU  ca.  20  St.  T.  1. 

[x)  Viz.  on  board  an  English 
ship  of  war  on  the  high  seas  or  in 
hostile  occupation    of    territorial 


waters,  Forbei  y.  Cochrane,  2  B.  & 
C.  448. 

(y)  They  are  collected  in  Har- 
grave's  argument  in  Sommersett^s 
case 

U)  20  St.  T.  79. 

(a)  Forb$9  y.  Cochrant,  2  B.  &  G. 
at  p.  468.  To  same  effect  Story 
§  259,  in  spite  of  American  autho- 
rity being  adyerse. 

\h)  See  note  (^},  unte. 
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It  was  not  even  oontended  that  at  oommon  law  the  court 
must  regard  a  oontraot  for  the  sale  of  slaves  as  so  repug- 
nant to  English  principles  of  justice  that,  wherever  made, 
it  could  not  be  enforced  in  England.  Nor  can  it  be  sug- 
gested that  the  point  was  overlooked,  for  it  appeeurs  to 
have  been  marked  for  argument.  Perhaps  it  is  a  matter 
for  regret  that  it  was  not  insisted  upon,  and  an  express 
decision  obtained  upon  it :  but  as  it  is,  it  now  seems  im- 
possible to  say  that  purely  municipal  views  of  right  and 
wrong  can  prevail  against  the  recognition  of  a  foreign 
law.  Moreover,  apart  from  this  decision,  the  oases  in 
which  the  dicta  relied  upon  for  the  wider  doctrine  have 
occurred  have  in  fact  been  almost  always  determined  on 
considerations  of  local  law,  and  in  particular  of  the  law  ol 
the  place  where  the  contract  was  to  be  performed. 

Thus  in  Rohimon  v.  Bland  (c)  the  plaintiff  sued  (1)  upon  Earlier 
a  bill  of  exchange  drawn  upon  England  to  secure  money  ^^^^^ 
won  at  play  in  France :   (2)  for  money  won  at  play  in  j^^^  re- 
France  :  (3)  for  money  lent  for  play  at  the  same  time  and  the  Re- 
place.   Afl  to  the  bill,  it  was  held  to  be  an  English  bill ;  ^ 
for  the  contract  was  to  be  performed  by  payment  in 
England,  and  therefore  to  be  governed  by  English  law. 
For  the  money  won,  it  could  not  have  been  recovered  in  a 
French  court  of  justice  (rf ),  and  so  could  not  in  any  case  be 
sued  for  here ;  but  as  to  the  money  lent,  the  loan  was  law- 
ful in  France  and  therefore  recoverable  here.    Wilmot,  J. 
said  that  an  action  could  be  maintained  in  some  coun- 
tries by  a  courtesan  for  the  price  of  her  prostitution,  but 
certainly  would  not  be  allowed  in  England,  though  the 
cause  of  action  arose  in  one  of  those  countries.    Probably 
no  such  local  law  now  exists.    But  if  it  did,  and  if  it  were 
attempted  to  enforce  it  in  our  courts,  we  could  appeal,  not 

(e)  2  Burr.  1077.  the  oourt  would  in  any  case  haye 

\dfS  Nor,  under  the  circmnstanoeB,  declined  to  take  notice  of  an  ex- 

in  the  marshal's  court  of  honour  traordinary  and  extra-legal  juris* 

which  then  existed ;  but  it  seems  diction  of  that  sort. 
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to  our  own  municipal  notions  of  morality,  but  to  the 
Boman  law  as  expressing  the  common  and  continuous 
understanding  of  civilized  nations.  Such  a  bai^in  is  im- 
moral iure  gentium. 

In  Quarner  v.  Colston  {e)  it  was  held  that  money  lent 
by  one  English  subject  to  another  for  gaming  in  a  foreign 
country  where  such  gaming  was  not  unlawful  might  be 
recovered  in  England.  This,  as  well  as  the  foregoing  case, 
is  not  inconsistent  with  the  rule  that  the  law  of  the  place 
of  performance  is  to  be  followed.  It  must  be  taken,  no 
doubt,  that  the  parties  contemplated  payment  in  England. 
Then,  what  says  the  law  of  England  P  Money  lent  for  an 
unlawful  use  cannot  be  recovered.  Then,  was  this  money 
lent  for  an  unlawful  use  P  That  must  be  determined  by 
the  law  existing  at  the  time  and  place  at  which  the  money 
was  to  be  used  in  play.  That  law  not  being  shown  to 
prohibit  such  a  use  of  it,  there  was  no  unlawful  purpose  in 
the  loan,  and  there  was  a  good  cause  of  action,  not  merely 
by  the  local  law  (which  in  fact  was  not  before  the  court)  (/), 
but  by  the  law  of  England.  These  cases  do  show,  how- 
ever, that  the  English  law  against  gaming  is  not  considered 
to  be  founded  on  such  high  and  general  principles  of 
morality  that  it  is  to  override  all  foreign  laws,  or  that  an 
English  court  is  to  presume  gaming  to  be  unlawful  by  a 
foreign  law  {g). 

In  Hope  V.  Sope  (h)  an  agreement  made  between  a 
husband  and  wife,  British  subjects  domiciled  in  France, 
provided  for  two  things  which  made  the  agreement  void 


(e)  1  Ph.  147. 

(/)  The  local  law  might  conceW- 
ably,  without  making  gaming  un- 
lawful, reduce  debts  for  money  lent 
at  play  to  the  rank  of  natural  ob- 
ligations or  debts  of  honour  not 
eciorceable  by  legal  process :  if  the 
Tiew  in  the  text  be  correct,  the 
existence  of  such  a  law  would  make 
no  difference  in  the  English  court. 

(ff)  Contra  Savigny,  who  thinks 
laws  relating  to  usury  and  gaming 


must  be  reckoned  strictly  oompul- 
soiy  (yon  streng  positiver,  zwin- 
gender  Natur) — i.  e,  must  be  ap- 
plied without  regard  to  local  law 
b^  every  court  within  their  alle- 
giance, but  are  not  to  be  regarded 
by  any  court  outside  it.  Syst.  8. 
276. 

(A)  8  D.  M.  G.  731 ;  per  Knight 
Bruce,  L.  J.  at  p.  740;  per  Turner, 
L.  J.  at  p.  743. 
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in  an  English  oonrt :  the  oollusiye  conduct  of  a  divorce 
suit  in  England,  and  the  abandonment  by  the  husband  of 
the  custody  of  his  children.  It  is  worth  noting  that  at 
the  time  of  the  suit  the  husband  was  resident  in  England, 
and  it  does  not  seem  clear  that  he  had  not  recovered  an 
English  domicil.  Knight  Bruce,  L.  J.  put  his  judgment 
partly  on  the  ground  that  an  important  part  at  least  of 
the  provisions  of  the  document  was  to  be  carried  into 
effect  in  England.  Turner,  L.  J.  did  say  in  general  terms 
that  a  contract  must  be  consistent  with  the  laws  and 
policy  of  the  country  where  it  is  sought  to  be  enforced, 
and  he  appears  to  have  thought  the  provision  as  to  the 
custody  of  the  children  was  one  that  an  English  court 
must  absolutely  refuse  to  enforce,  whether  to  be  performed 
in  England  or  not,  and  whether  by  a  domiciled  British 
subject  or  not.  But  this  is  neither  required  by  the  decision 
nor  reconcileable  with  Santos  v.  Illidge. 

In  Chrell  v.  Levy  {%)  an  agreement  was  made  in  France 
between  an  English  attorney  and  a  French  subject  that  the 
attorney  should  recover  a  debt  for  the  client  in  England 
and  keep  half  of  it.  Our  rules  against  champerty  are  not 
known  to  the  French  law:  but  here  the  agreement  was 
to  be  performed  in  England  by  an  officer  of  an  English 
court  ijc).  Perhaps,  indeed,  the  English  law  governing 
the  relations  and  mutual  rights  of  solicitor  and  client  may 
be  regarded  as  a  law  of  English  procedure ;  and  in  that 
character,  of  course,  private  arrangements  cannot  acquire 
any  greater  power  to  vaiy  it  by  being  made  abroad  (/). 

As  for  agreements  contrary  to  the  public  interests  of  the  As  to 
state  in  whose  courts  they  are  sued  upon,  it  is  obvious  ^5te 
that  the  courts  must  refuse  to  enforce  them  without  con-  against 
fiidering  any  foreign  law.     The  like  rule  applies  to  the  ^terat  of 
class  of  agreements  in  aid  of  hostilities  against  a  friendly  ^^^' 
state  of  which  we  have  already  spoken.     In  practice, 

(0  16  G.  B.  N.  S.  73.  (/)  See  judgment  of  Willianw,  J. 

[k)  Per  Erie,  C.  J.  at  p.  79. 
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however,  an  agreement  of  this  kind  is  more  likely  than 
not  to  be  unlawful  everywhere.  Thus  an  agreement  made 
in  New  York  to  raise  a  loan  for  insurgents  in  Cuba  would 
not  be  lawful  in  England ;  but  it  would  also  not  be  lawful 
in  New  York,  and  for  the  same  reason.  It  might  possibly 
happen  on  the  other  hand  that  the  United  States  should 
recognize  the  Cuban  insurgents  while  they  were  not 
recognized  by  England;  and  in  that  case  the  courts  of 
New  York  would  regard  the  contract  as  lawful,  but  ours 
would  not. 

It  should  be  borne  in  mind  that  the  foregoing  discussion 
has  nothing  to  do  with  the  formal  validity  of  contracts, 
which  is  governed  by  other  ndes  (expressed  in  a  general 
way  by  the  meudm  lo(m%  regit  actum) ;  and  also  that  all 
rules  as  to  the  conflict  of  laws  depend  on  practical  assump- 
tions as  to  the  conduct  to  be  expected  at  the  hands  of 
civilized  legislatures  and  tribunals.  It  is  in  theory  per- 
fectly competent  to  the  sovereign  power  in  any  particular 
state  to  impose  any  restrictions,  however  capricious  and 
absurd,  on  the  action  of  its  own  mimicipal  courts;  and 
even  to  municipal  courts,  in  the  absence  of  any  paramount 
directions,  to  pay  as  much  or  as  little  regard  as  they  please 
to  any  foreign  opinion  or  authority. 

Gonfliot  9.  Where  the  performance  of  a  contract  lawful  in  its 

time!^*  ^  inception  is  made  unlawful  by  any  subsequent  event,  the 
9.  Where    contract  is  thereby  dissolved  (w). 

^cebe-  Exphnation. — Where  the  performance  is  subsequently 
S^^^*^*  forbidden  by  a  foreign  law,  it  is  deemed  to  have  become 
oontract     not  unlawful  but  impossible  (n). 

This  rule  does  not  call  for  any  discussion.  It  is  ad- 
mitted as  certain  in  Atkinson  v.  Ritchie  (o),  and  is  suffi- 

(m)  Aikinton  y.  ItUehie,  10  East,  (n)  Barker  t.  ffodgvm,  3  M.  &  S. 

630;    EipoBXto  v.  Bowdm,  p.  279,       267 ;  Jacobs  Y.Cr*ditLyonnaii,0.  A, 
supra,  12  Q.  B.  D.  689. 

(o)  See  note  (m),  ante. 


disBolyed. 
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ciently  illustrated  by  the  modem  case  of  JEsposito  v.  Batc^ 
den  {o)y  of  which  some  aooount  has  already  been  given.  It 
applies  to  negative  as  well  as  to  affirmative  promises.  '^  It 
would  be  absurd  to  suppose  then  an  aotion  should  lie 
against  parties  for  doing  that  which  the  legislature  has 
said  they  shdl  be  obliged  to  do  "  (p) .  To  the  quaUfioation 
we  shall  have  to  return  in  the  following  chapter  on  Im- 
possibility. 

10.  Otherwise  the  validity  of  a  contract  is  generally  lo.  Otiier- 
determined  by  the  law  as  it  existed  at  the  date  of  the  ^dateTf 

contract.  agreement 

This  is  a  wider  rule  than  those  we  have  already  stated, 
as  it  applies  to  the  form  as  well  as  to  the  substance  of  the 
contract,  and  not  only  to  the  question  of  legality  but  to 
the  incidents  of  the  contract  generally  (q).    It  is  needless 
to  seek  authority  to  show  that  an  originally  lawful  contract 
cannot  become  in  itself  unlawful  by  a  subsequent  change 
in  the  law  (r).    It  does  not  seem  certain,  however,  that  Q**-  when 
the  converse  proposition  would  always  hold  good.  Perhaps  ^STST^ 
the  parties  might  be  entitled  to  the  benefit  of  a  subsequent  i^z^orAi^oe 
change  in  the  law  if  their  actual  intention  in  making  the  illegality, 
contract  was  not  unlawful.  fomaaoe 

The  question  may  be  put  as  follows  on  an  imaginary  afterwarda 
case,  which  the  facts  of  Waugh  v.  Morris  («)  show  to  be  lawfid!* 
quite  within  the  bounds  of  possibility.  A.  and  B.  make 
an  agreement  which  by  reason  of  a  state  of  things  not 
known  to  them  at  the  time  is  not  lawful.  That  state  of 
things  ceases  to  exist  before  it  comes  to  the  knowledge  of 
the  parties  and  before  the  agreement  is  performed,  but  A. 
refuses  to  perform  the  agreement  on  the  ground  that  it 
was  unlawful  when  made.  Is  this  agreement  a  contract 
on  which  B.  can  sue  A.  P    Justice  and  reason  seem  to  call 


io)  See  note  (m),  p.  346.  (r)  See^oy^  y.  Tahb^  18  Wallaca 

\p)  Wynn    y.   Shropshire    Union  (Sup.  Gt.  U.  S.)  646;  mpra,  p.  271. 

JSyt.  ^  Canal  Co.  5  Ex.  420,  440.  («)  L.  R.   8   Q.  B.  202 ;  tupro, 

{q)  Say.  SyRt.  §  392  (8.  435).  p.  330. 
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tional  on 
perform* 
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coming 
lawful. 


for  an  affinnative  answer,  and  the  analogy  of  Waugh  v. 
Morris  {t)y  where  the  court  looked  to  the  actual  know- 
ledge and  intention  of  the  parties  at  the  time  of  the  con- 
tract, is  also  in  its  favour.  Apart  from  this  a  contract 
which  provides  for  something  known  to  the  parties  to  be 
not  lawful  at  the  time  being  done  in  the  event,  and  only 
in  the  event,  of  its  being  made  lawful,  is  free  from  objec- 
tion and  valid  as  a  conditional  contract  (u) :  unless,  indeed, 
the  thing  were  of  such  a  kind  that  its  becoming  lawful 
oould  not  be  properly  or  seriously  contemplated  {x). 


General 
reenltsaa 
to  know- 
ledge of 
parties. 


It  may  be  useful  to  collect  here  in  a  separate  form 
the  results  of  the  foregoing  discussion,  so  far  as  they 
show  in  what  circumstances  and  to  what  extent  the 
knowledge  of  the  parties  is  material  on  the  question  of 
illegality. 

a.  Immediate  object  of  agreement  unlawful.  Knowledge 
of  either  or  both  parties  is  immaterial  {y) :  except,  perhaps, 
where  the  agreement  is  made  in  good  faith  and  in  ignor- 
ance of  a  state  of  things  making  it  unlawful :  and  in  this 
case  it  is  submitted  for  the  reasons  above  given  that  the 
agreement  becomes  valid  if  that  state  of  things  ceases  to 
exist  in  time  for  the  agreement  to  be  lawfully  performed 
according  to  the  original  intention. 

^.  A.  makes  an  agreement  with  B.  the  execution  of 
which  would  involve  an  unlawful  act  on  B.'s  part  {e,g.  a 
breach  of  B.'s  contract  with  C). 

If  A.  does  not  know  this,  there  is  a  good  contract,  and 
A.  can  sue  B.  for  a  breach  of  it,  though  B.  cannot  be  com- 
pelled to  perf onn  it  or  may  be  restrained  (s)  from  per- 


i: 


m  L.  R.  8  Q.  B.  202. 

[u)  Taylor  v.  Chichester  ^  Mid- 
hurst  Hy,  Co.  L.  R.  4  H.  L.  628, 
640,  646  ;  op.  Mayor  of  Norwich  y. 
Xorfolk  Jiy.  Co,  4  E.  &  B.  397,  24 
L.  J.  Q.  B.  105,  eupra,  p.  235. 

(t)  Cp.  D.  18.  1.  de  cont.  empt. 
34  §  2  (raulus).  Libenun  hominem 
aoientCMS  emere  non  poBSumua ;  aed 


neo  talis  emptio  aut  stipnlatio  ad- 
mittenda  est:  cum  tervus  erit^ 
qnamyis  dixerimns,  fatnras  res  emi 
posse ;  neo  enim  fas  est  einsmodi 
casas  exspectare. 

(y)  A  strong  illustration  of  this 
will  be  found  m  Wilkinson  t.  Zmi- 
donsack,  3M.  &S.  117. 

(s)  Jones  ▼.  iVbr/A,  19  £q.  426. 
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forming  it.     We  may  say  if  we  like  that  B.  is  deemed  to 
warrant  that  he  can  lawfully  perform  his  oontract. 

The  oontraot  is  voidable  at  A.'s  option  on  the  ground  of 
/raudf  if  B.  has  falsely  stated  or  actively  conoealdd  the 
facts,  but  not  otherwise  (a).     . 

If  A.  does  know  it,  the  agreement  is  void. 

7.  A.  makes  an  agreement  with  B.  who  intends  by 
means  of  the  agreement  or  of  something  to  be  obtained  or 
done  under  it  to  effect  an  unlawful  or  immoral  purpose. 

If  A.  does  not  know  of  this  purpose,  there  is  a  contract 
voidable  at  his  option  when  he  discovers  it. 

If  he  does  know  of  it,  the  agreement  is  void. 

The  provisions  of  the  Indian  Contract  Act  on  the  sub-  I.  G.  A. 
jects  comprised  in  this  chapter  will   be  found  in  the  ^Jf^ 
Appendix  (b) .  agree- 

(a)  Beaehy  v.  Broumf  E.  B.  &  E.  ciBion  on  the  oontraot  to  many. 

796,  26  L.  J.  Q.  B.  106 ;  but  one  And  op.  D.  18.  1.  de  oont.  empt. 

can  never  be  quite  sale  in  drawing  34  6  8. 

any  general  oondnaion  from  a  de-  (6)  Note  I. 
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CHAPTER  Vn. 

Impossible  Agkbements. 

Perform-    An  agreement  may  be  impossible  of  perf ormanoe  at  the 
agreement  ^me  when  it  IS  made,  and  this  m  various  ways. 
P*y  ^  It  may  be  impossible  in  itself ;  that  is,  the  agreement 

init^      itself    may  involve  a  contradiction,  as  if    it    contains 
OT  ^^ri-    promises  inconsistent  with  one  another  or  with  the  date 
oal^}.        of  the  agreement.     Or  the  thing  contracted  for  may  be 
contrary  to  the  course  of  nature,  "  quod  natura  fieri  non 
concedit "  (a). 

As  if  a  man  should  undertake  to  make  a  river  run  up 
hill ;  to  make  two  spheres  of  the  same  substance,  but  one 
twice  the  size  of  the  other,  of  which  the  greater  should 
fall  twice  as  fast  as  the  smaller  when  they  were  both 
dropped  from  a  height ;  or  to  construct  a  perpetual 
motion  (J). 
By  law  It  may  be  impossible  by  law,  as  being  inconsistent  with 

;^;       some  legal  principle  or  institution. 

with  legal  As  in  the  cases  already  considered  in  Chap.  V.  of 
^o!).  '  attempts  to  enable  a  stranger  to  a  contract  to  sue  upon  it 
by  agreement  of  the  parties ;  or  as  if  a  man  should  give 
a  bond  to  secure  a  simple  contract  with  a  collateral 
agreement  that  the  simple  contract  debt  should  not  be 
merged  (c),  or  shoidd  covenant  to  create  a  new  manor. 
Again,  it  is  the  general  rule  of  law  that  a  man  may  con- 

(a)  D.  45.  1.  de  ▼.  o.  35  pr.  mechanical  handicraft  without  me- 

{b)  Of  these  partioalar  impossi-  ohanical  principles :  we  choose  the 

bilities  the  second  was  supposed  to  examples  as  all  the  more  instructiTe 

be    an    elementary    fact    before  on  that  accoimt. 
Ghilileo  made  the  experiment ;  the  (e)  See  Owm  y.  Honum,  3  Mac.  k 

last  continues  to  be  now  and  then  G.  378,  407-411. 
attempted  by  persons  who  know 
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tract  for  the  sale  of  a  specific  thing  which  is  not  his  own  at 
the  time.  But  if  the  thing  he  already  the  hnjer's  own,  or 
cannot  be  the  subject  of  private  ownership  at  all  (as  the 
site  of  a  public  building,  the  Grown  jewels,  a  ship  in  the 
Bojral  Navj)  (d)y  the  agreement  is  impossible  in  law. 

It  may  be  impossible  in  fact  by  reason  of  the  existence  3ji  fact 
of  a  particular  state  of  things  which  makes  the  perform-  b^^* 
ance  of  the  particular  contract  impossible.    As  where  the  jp*^  Pre- 
contract is  to  go  to  a  certain  island  and  there  load  a  full  state  of 
cargo  of  guano,  but  there  is  not  enough  guano  there  to  ^^/^^ 
make  a  cargo  {e) :  or  a  lessee  covenants  to  dig  not  less  than  the  time). 
1,000  tons  of  a  certain  kind  of  clay  on  the  land  demised 
in  every  year  of  the  term,  but  there  is  no  such  clay  on  the 
land  (/). 

Moreover  the  performance  of  a  contract  which  was  Or  may 
possible  in  its  inception  may  become  impossible  in  either  impossible 
the  second  or  third  of  these  ways.     The  authorities  are  in  P  J*^  <>' 
a  somewhat  fluctuating  condition,  and  perhaps  not  wholly  According 
consistent.    But  the  strong  and  concurrent  tendency  of  the  ^^^®™ 
later  cases  is  to  avoid  laying  down  absolute  rules,  and  to  rities  the 
give  effect  as  far  as  possible  to  the  real  intention  of  the  nilesS^ 
parties — in  other  words,  to  treat  the  subject  as  one  to  be  construe" 
governed  by  rules  of  construction  rather  than  by  rules  of 
law.    And  by  this  means  they  have  done  much  to  clear  up 
and  simplify  the  matter  for  practical  purposes,  though  a 
formally  accurate  statement  of  the  law  may  be  difficult  to 
extract  from  them.    Before  proceeding  to  any  details  we 
may  at  once  give  an  outline  of  the  results. 


1.  An  agreement  is  void  if  the  performance  of  it  is  General 
either  impossible  in  itself  or  impossible  by  law.  ®  tement. 

When  the  performance  of  an  agreement  becomes  im- 
possible by  law,  the  agreement  becomes  void. 

{d)  InBomanlaw'^qnoromcom-  ^  pr, 

mercinm  non  sit,  nt  publica  quae  (e)  Silh  v.  Suphrue,  16  H.  &  W. 

non  in  pecnnia  popnli  sed  in  pnblico  263 . 

iisn   habeantur,    at    est    Campus  (/)  Clifford  y.  JTaitSf  L.  R.  6  C. 

Martins.'*  D.  18. 1.  decont.  empt.  P.  677. 
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2.  An  agreement  is  not  Toid  merely  by  reason  of  the 
performance  being  impossible  in  fact,  nor  does  it  become 
void  by  the  performance  becoming  impossible  in  fact  with- 
out the  default  of  either  party,  unless  according  to  the 
true  intention  of  the  parties  the  agreement  was  con* 
ditional  on  the  performance  of  it  being  or  continuing 
possible  in  fact. 

Such  an  intention  is  presumed  where  the  performance 
of  the  contract  depends  on  the  existence  of  a  specific 
thing,  or  on  the  life  or  health  of  a  party  who  undertakes 
personal  services  by  the  contract. 

3.  If  the  performance  of  any  promise  becomes  im- 
possible in  fact  by  the  default  of  the  promisee,  the  promisor 
is  discharged,  and  the  promisee  is  liable  to  him  under  the 
contract  for  any  loss  thereby  resulting  to  him. 

If  it  becomes  impossible  by  the  default  of  the  promisor, 
the  promisor  is  liable  under  the  contract  for  the  non- 
performance. 

1.  Agree-  1.  On  the  first  and  simplest  rule — that  an  agreement 

SwsiblB  in  inipossible  in  itself  is  void — ^there  is  little  or  no  direct 

itself  is  authority,  for  the  plain  reason  that  such  agreements  do  not 

but  even  oocur  in  practice;  but  it  is  always  assumed  to  be  so. 

*^^  Perhaps  even  this  rule  is  not  accurately  stated  as  an 

rule  of  absolute  one.    There  is  reason  to  think  the  ground  of  it  is 

2^!'^"  this,  that  the  impossible  nature  of  the  promise  shows  that 

impossi-  there  was  no  real  intention  of  contracting  and  therefore 

whi(^'the  ^0  ^^  agreement.     It  would  thus  be  reduced  to  a  rule  of 

parties  as  construction  Or  presumption  only,  though  a  strong  one. 

able  men  Brett,  J.  said  in  Clifford  v.  Watta  (g)i  "I  think  it  is  not 

"JJJJI^^  competent  to  a  defendant  to  say  that  there  is  no  binding 

to  know,  contract,  merely  because  he  has  engaged  to  do  something 

^•NMw^  which  is  physically  impossible.    I  think  it  vnll  be  found  in 

«Mi^  all  the  cases  where  that  has  been  said,  that  the  thing 
stipulated  for  was,  according  to  the  state  of  knowledge  of 

(^)  L.  R.  5  G.  P.  p.  688. 
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the  day,  so  absurd  that  the  parties  oannot  be  supposed  to 
have  so  oontraoted."  The  same  view  is  also  distinotly 
given  in  the  Digest  (A).  It  seems  to  follow  then  that  the 
question  is  not  whether  a  thing  is  absolutely  impossible  (a 
question  not  always  without  difficulty),  but  whether  it  is 
such  that  reasonable  men  in  the  position  of  the  parties 
must  treat  it  as  impossible  (t). 

On  the  other  hand  a  thing  is  not  to  be  deemed  impos-  -A.  thing  is 
sible  merely  because  it  has  never  yet  been  done,  or  is  not  suie  be- 
known  to  be  possible.     "  Cases  may  be  conceived,"  says  ^i^^* 
Willes,  J.  in  the  case  last  cited,  ^'  in  which  a  man  may  be  tob- 
imdertake  to  do  that  which  turns  out  to  be  impossible,  ^  ®* 
and  yet  he  may  still  be  boimd  by  his  agreement.    I  am 
not  prepared  to  say  that  there  may  not  be  cases  in  which 
a  man  may  have  contracted  to  do  something  which  in  the 
present  state  of  scientific  knowledge  may  be  utterly  impos- 
sible, and  yet  he  may  have  so  contracted  as  to  warrant  the 
possibility  of  its  performance  by  means  of  some  new  dis- 
covery,  or  be  liable  in  damages  for  the  non-performance, 
and  cannot  set  up  by  way  of  defence  that  the  thing  was 
impossible."    Indeed  many  things  have  become  possible 
which  were  long  supposed  to  be  impossible ;  and  this  not 
only  in  the  well-known  instances  of  mechanical  invention 
and  the  applications  of  scientific  discovery  to  the  arts  of 
life,  but  in  the  regions  of  pure  science  and  mathematics  (A;). 


(A)  D.  44.  7  de  oU.  et  act.  31. 
Non  solum  stipulatlones  .  .  sed 
etiam  oeteri  quoqae  contractus  .  . 
impOBsibili  condicione  interposita 
aequo  nullius  momenti  sunt,  quia 
in  ea  re^  quae  ex  duorum  pluiiumve 
consensu  agitur,  omnium  voluntas 
spectetur ;  quorum  procul  dubio  in 
huiusmodi  actu  talis  oogitatio  est, 
ut  nihil  agi  existiment  apposita  ea 
condicione  quam  sciant  esse  impos- 
sibilem. 

(•)  In  Thomboraw  ▼.  Whitacref 
lid.  Raym.  1164,  a  promise  to 
deliver  two  grains  of  ^e  on  a  cer- 
tain Monday,  and  K>ur,  eight, 
sixteen,  &c.,  on  alternate  Mondays 
following  for  a  year,  was  said  by 

P. 


Holt  to  be  '*  only  impossible  with 
respect  to  the  defendants  ability," 
though  it  was  urged  for  the  de- 
fendant that  ''all  the  lye  in  the 
world  was  not  so  much."  Ko 
judgment  was  given,  the  case  being 
setUed.  The  point  Uiat  the  parties 
could  not  have  been  in  earnest  was 
not  made. 

[k)  Prof.  Sylvester  and  M.  Feau- 
lier  respectively  have  resolved 
certain  algebraical  and  geometrical 
problems  long  thought  insoluble. 
One  form  of  the  problem  of  link- 
motion  investigated  by  Feauccllier 
was  even  thought  to  have  been 
proved  to  be  insoluble. 

A  A 


ceUic 
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fifty  yean  ago  it  seemed  impoesible  that  we  should  erer 
hare  direct  eridenoe  of  the  physical  constitiition  of  the  sun 
and  fixed  stars :  we  now  haye  much. 

It  is  submitted,  nerertheless,  that  the  doctrine  of  the 
foregoing  dicta  must  he  limited  to  cases  where  it  may  be 
within  the  serious  contemplation  of  a  reasonable  man  at 
the  time  that  the  thing  may  somehow  be  done.  For 
example,  a  man  agrees  to  make  a  flying  machine  and 
warrants  that  it  shall  fly.  This  may  well  be  a  good  con- 
tract. It  is  true  that  no  one  has  yet  succeeded  in  making 
such  a  machine.  But  the  difficulties,  great  as  they  are, 
consist  in  details ;  it  is  a  question  of  weight  and  strength 
of  materials,  disposition  of  parts,  and  application  of  power ; 
and  these  obstacles  differ  not  in  kind  from  such  as  have 
already  been  overcome  in  other  quarters  by  the  progress  of 
mechanical  invention  and  workmanship.  Suppose,  again, 
that  a  man  agrees  to  make  a  flying  machine  and  fly  to  the 
moon  with  it.  Now  this  involves  an  undertaking  either 
to  live  in  interplanetary  space,  which  is  absolutely  impos- 
sible, or  to  make  a  habitable  atmosphere  between  the  earth 
and  the  moon,  which  is  likewise  impossible,  though  not 
precisely  in  the  same  manner.  It  is  surely  needless  to  put 
the  question  whether  any  court  could  regard  such  an  agree- 
ment as  valid,  even  though  the  parties  were  so  ignorant  as 
to  believe  it  possible. 

This  last  qualification — that  the  parties  must  be  pre- 
sumed to  have  the  ordinary  knowledge  of  reasonable  men, 
even  if  the  whole  thing  is  treated  as  a  question  of  inten- 
tion— is  obviously  required  by  convenience,  and  is  con- 
tained by  implication  in  the  Indian  Contract  Act  (s.  56, 
illust.  a),  which  says  that  an  agreement  to  discover  treasure 
by  magic  is  void.  In  some  regions  at  least  of  British 
India  the  parties  might  really  beUeve  in  the  efficacy  of 
magic  for  the  purpose. 

If  a  man  may  bind  himself  to  do  something  which  is 
only  not  known  to  be  impossible,  much  more  can  he  bind 
himself  to  do  something  which  is  known  to  be  possiblei 


REPUGNAKCY. 


366 


however  expensive  and  troublesome.    For  some  purposes  treme  cost 
practical  impossibility  may  be  treated  as  equivalent  to  ^tj,  not 
absolute  impossibility:  a  ship  is  said  to  be  totally  lost  material, 
when  it  is  in  this  sense  practically  impossible,  though  not 
physically  impossible,  to  repair  her  (/).    But  this  does  not 
apply  to  the  matter  now  in  hand  (m). 

The  other  conceivable  cases  of  absolute  impossibility  Logical 
may  be  very  briefly  dismissed.    Inconsistent  or,  in  the  ^y^^Re- 
usual  technical  phrase,  repugnant  promises  contained  in  pngnant 
the  same  instmment  cannot  of  course  be  enforced:   this  j^^!^' 
however  is  rather  a  case  of  failure  of  that  certainty  which,  nancy  be- 

,        •'  ,    tweendate 

as  we  saw  in  the  first  chapter,  is  one  of  the  primary  condi-  and  oon- 
tions  for  the  formation  of  a  contract.    There  may  also  be  ^^^^ 
a  repugnancy  as  to  date,  as  if  a  man  promises  to  do  a  thing  ment. 
on  a  day  already  past.    Practically,  however,  such  a  re-  cases  only 
pugnancy  can  hardly  be  more  than  apparent.    Either  it  app^ent, 
is  a  mere  clerical  or  verbal  error,  in  which  case  the  Court  ^t  ay^d 
may  coirect  it  by  the  context  (n),  or  it  arises  from  the  ^^T^" 
terms  of  the  agreement  being  fixed  before  and  with  refer- 
ence to  a  certain  time  but  not  reduced  into  writing  and 
executed  as  a  written  contract  till  afterwards.    In  such  a 
case  it  must  be  determined  on  the  circumstances  and  con- 
struction of  the  contract  whether  the  stipulation  as  to  time 
is  to  be  treated  as  having  ceased  to  be  part  of  the  contract 
(in  other  words,  as  having  been  left  in  the  statement  of 
the  contract  by  a  common  mistake),  or  as  still  capable  of 
giving  an  independent  right  of  action.    At  all  events  it 
cannot  be  treated  as  a  condition  precedent  so  as  to  prevent 
the  rest  of  the  contract  from  being  enforced  (o). 


(0  Moss  y.  Smith,  9  G.  B.  94,  108. 
Mr.  Leake's  citation  of  this  dictum 
(IHgest,  682)  appears  to  me  iirele- 
Tant. 

(m)  See  per  Mellor,  J.  L.  R.  6 
Q.  B.  123,  per  Hannen,  J.  ib,  127. 
These  dicta  seem  to  go  even  beyond 
what  is  said  in  the  text,  but  are 
probably  limited  in  their  true  effect 
to  what  is  here  caUed  impossibility 
in  fact. 


(n)  See  lUeh  y.  JoneSf  5  E.  &  B. 
238,  24  L.  J.  Q.  B.  293,  where  a 
note  payable  two  months  after  date, 
and  made  in  January,  1866,  was 
dated  by  mistake  1854,  but  across 
it  was  written  "due  the  4th  March, 
1855."  The  Court  held  that  this 
sufficiently  corrected  the  mistake, 
and  might  be  taken  as  a  direction 
to  read  6  for  4. 

(o)  Sail  y.  Cazenot%  4  East  477, 
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Proniijior        Leaving^  however,  this  rather  barren  discussion,  we 
canSihr    ^^^  ^  ^  qualification,  or  rather  exphmation  of  more 
rtUiir^       practical  importance,  which  follows  a  fortiori  from  the 
hiF\i  $.  principle  laid  down  by  Willee,  J.    Difficulty,  inconvenience, 
m^hATing  ^  impracticability  arising  out  of  circumstances  merely 
of  per-       relative  to  the  promisor  will  not  excuse  him.    *^Impos- 
omaiioe.   gjjjjuty  j^^^  consist  either  in  the  nature  of  the  action  in 
itself,  or  in  the  particular  circumstances  of  the  promisor. 
It  is  only  the  first,  or  objective  kind  of  impossibility  that 
is  recognized  as  such  by  law.     The  second,  or  subjective 
kind,  cannot  be  relied  on  by  the  promisor  for  any  purpose, 
and  does  not  release  him  from  the  ordinaiy  consequences 
of  a  wilftd  non-performance  of  his  contract.    On  this  last 
point  the  most  obvious  example  is  that  of  the  debtor  who 
owes  a  sum  certain,  but  has  neither  money  nor  credit." 
''  There  is  plenty  of  money  in  the  world,  and  it  is  a  matter 
wholly  personal  to  the  debtor  if  he  cannot  get  the  money 
One  may    he  has  bound  himself  to  pay  "(/>).   Therefore  a  man  is  not 
'^UStTdi       excused  who  chooses  to  make  himself  answerable  for  the 
third  per-   acts  or  conduct  of  third  persons,  though  beyond  his  control; 
natimd      or  even,  it  seems,  for  a  contingent  event  in  itself  possible 
^^  ^     and  ordinary  but  beyond  the  control  of  man.    It  has  been 
poMible.     said  that  a  covenant  that  it  shall  rain  to-morrow  might 
be  good  (<7),  and  that  *'if  a  man  is  bound  to  another  in 
20/.  on  condition  quod  pluvia  debet  pluere  craa^  there  «» 
pluvia  non  pluit  eras  the  obligor  shall  forfeit  the  bond, 
though  there  was  no  default  on  his  part,  for  he  knew  not 
that  it  would  not  rain.     In  like  manner  if  a  man  is  bound 
to  me  on  condition  that  the  Pope  shall  be  here  at  West- 
minster to-morrow,  then  if  the  Pope  comes  not  there  is 
no  default  on  the  defendant's  part,  and  yet  he  has  forfeited 
the  obligation  "  (r).     "  Generally  if  a  condition  is  to  be 

where  the  Court  agreed  to   this  C.  P.  at  p.  106.    Per  Cor.  Buily  y. 

extent,  but  differed  on  the  other  J)e  Cretpigny^   L.  R.  4  Q.  B.  at 

question.  p.  186.     But  qu,  woold  not  such  a 

!p)  Sayiflnj,  Obi.  1.  384.  contract  be  a  mere  wager  in  almost 

q)  By    Manle,    J.    Canham   y.  any  conceiyaUe  circamstances  f 
Bwnry,  16  G.  B.  at  p.  619  ;  24  L.  J.  (r)  Per  Brian,  G.  J.,  Kich.  22  Ed. 
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performed  by  a  stranger  and  he  refuses,  the  bond  is  forfeit, 
for  the  obligor  took  upon  himself  that  the  stranger  should 
do  it"  («).  ''If  the  condition  be  that  the  obligor  shall 
ride  with  I.  S.  to  Dover  such  a  day,  and  I.  S.  does  not  go 
thither  that  day ;  in  this  case  it  seems  the  condition  is 
broken,  and  that  he  must  procure  I.  S.  to  go  thither  and 
ride  with  him  at  his  peril "  (t).  Where  the  condition  of  a 
bond  was  to  give  such  a  release  as  by  the  Court  should 
be  thought  meet,  it  was  held  to  be  the  obligor's  duty  to 
procure  the  judge  to  devise  and  direct  it  (u).  If  a  lessee 
agrees  absolutely  to  assign  his  lease,  the  lease  containing 
a  covenant  not  to  assign  without  licence,  the  contract  is 
binding  and  he  must  procure  the  lessor's  consent  (x).  But 
on  the  sale  of  shares  in  a  company,  on  the  Stock  Exchange 
at  all  events,  the  vendor  is  not  boimd  to  procure  the 
directors'  assent,  though  it  may  be  required  to  complete 
the  transfer  (^),  and  it  seems  at  least  doubtful  whether  he 
is  so  boimd  in  any  case  {z). 

Where  an  agreement  is  impossible  by  law  there  is  no  Agree- 
doubt  that  it  is  void  :  for  example,  a  promise  by  a  servant  ^Mlbl^in 
to  discharge  a  debt  due  to  his  master  is  void,  and  there-  f*^" 
fore  no  consideration  for  a  reciprocal  promise  (a) ;  though, 
by  the  rule  last  stated,  a  promise  to  procure  his  master  to 
discharge   it  would    (in  the  absence  of  any  fraudulent 
intention  against  the  master)  be  good  and  binding.     And 
when  the  performance  of  a  contract  becomes  wholly  or  in 
part  impossible  by  law,  the  contract  is  to  that  extent  dis- 
charged.    A  good  instance  of  this  is  Bailt/  v.  De  Cres^  Whenper- 
pigny  (6).     There  a  lessor  covenanted  with  the  lessee  that  i^]^ 


4.  26.  The  whole  diiKmssioii  there 
is  onrions,  and  weU  worth  perusal 
in  the  book  at  largpe. 

(s)  Ro.  Ab.  1.452,  L.  pi.  6. 

h)  Shepp.  Toaohst.  392. 

{u)  Lamb's  ca.  6  Go.  Rep.  23  h. 

\x)  Lloyd  Y.  Crispe,  6  Taunt.  249  ; 
op.  Cauham  v.  Barry,  15  G.  B.  597. 

(y)  Stray  v.  Russell,  Q.  B.  and 
Ex.  Gh.  1  £.  &  E.  888,  916,  28  L. 


J.  Q.  B.  279,  29  L.  J.  Q.  B.  116. 

(z)  Lindley,  1.  703,  712,  not 
allowing  TTitkinsyn  y.  Lloyd,  7  Q. 
B.  27,  to  be  now  law. 

{a}  Harvey  y.  Gibbons,  2  Ley.  161. 
It  IS  called  an  illegal  consideration, 
but  such  verbal  confusions  are  con- 
stant in  the  early  reports. 

(b)  L.  R.  4  Q.  B.  180. 
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impoMible  neither  he  nor  his  hein  nor  his  assigns  would  allow  any 
^J^ygJ^  building  (with  certain  small  exceptions)  on  a  piece  of  land 
uexcoMd.  of  the  lessor's  fronting  the  demised  premises.  Afterwards 
Be  &efl«  ft  railway  company  purchased  this  piece  of  land  under  the 
1^7*  compulsoiy  powers  of  an  Act  of  Farliamenty  and  built  a 
station  upon  it.  The  lessee  sued  the  lessor  upon  his  coyc- 
nant ;  but  the  Court  held  that  he  was  discharged  by  the 
subsequent  Act  of  Parliament,  which  put  it  out  of  his 
power  to  perform  it.  And  this  was  agreeable  to  the  true 
intention,  for  the  railway  company  coming  in  under  com- 
pulsory powers,  "whom  he  [the  covenantor]  could  not 
bind  by  any  stipulation,  as  he  could  an  assignee  chosen  by 
himself,''  was  "  a  new  kind  of  assign,  such  as  was  not  in 
the  contemplation  of  the  parties  when  the  contract  was 
entered  into."  Nor  was  it  material  that  the  company  was 
only  empowered  by  Parliament,  not  required,  to  build  a 
station  at  that  particular  place  (o).  If  a  subsequent  Act 
of  Parliament  making  the  performance  of  a  contract 
impossible  were  a  private  Act  obtained  by  the  contracting 
party  himself,  he  might  perhaps  remain  bound  by  his 
contract  as  if  he  had  made  the  performance  impossible  by 
his  own  act  (of  which  afterwards) :  but  where  the  Act  is  a 
public  one,  its  effect  ia  discharging  the  contract  cannot  be 
altered  by  showing  that  it  was  passed  at  the  instance  of 
the  party  originally  bound  (rf). 
Buying  The  case  of   a  man  agreeing  to  buy  that  which  is 

pro^rt^  already  his  own  is  a  peculiar  one.  Here  the  performance 
is  impossible  in  law ;  and  the  agreement  may  be  regarded 
as  void  not  only  for  impossibility  but  for  want  of  con- 
sideration. But  this  class  of  cases  is  by  its  nature  strictly 
limited.  No  man  will  knowingly  pay  for  what  belongs 
to  him  already.  If  on  the  other  hand  the  parties  are  in 
doubt  or  at  variance  as  to  what  their  rights  are,  any 
settlement  which  they  come  to  in  good  faith,  whatever  its 

(e)  L.  B.  4  Q.  B.  186-7.  in  Ex.  Ch.  13  C.  B.  N.  8.  828,  31 

(rf)  Brotcn  v.  Mayor  of  London,  9      L.  J.  C.  P.  280. 
C.  B.  N.  8.  726,  30  L.  J.  C.  P.  226, 
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f ozm,  has  the  oharaoter  of  a  oompromise.  There  remam 
only  the  oaseB  in  which  the  parties  aot  under  a  common 
mistake  as  to  their  respectiye  rights.  The  presence  of  the 
mistaken  assomption  is  the  central  point  on  which  the 
whole  tranaction  turns,  and  is  decisive  in  fixing  its  true 
nature.  Hence  it  is  the  most  conspicuous  element  in 
practice,  and  these  cases  are  treated  as  belonging  not  to 
the  head  of  Impossibility  but  to  that  of  Mistake.  Under 
that  head  we  recur  to  them  in  the  next  chapter.  It  is 
hardly  needful  to  add  that  a  contract  for  the  sale  of  some- 
thing which  the  seller  has  not  at  the  time  is  perfectly 
good  if  the  thing  is  capable  of  private  ownership.  The 
effect  of  the  contract  is  that  he  binds  himself  to  acquire  a 
lawful  title  to  it  by  the  time  appointed  for  completing  the 
contract. 

The  general  principles  above  considered  are  very  well  Exposi- 
brought  together  in  the  Digest,  in  a  passage  from  a  work  sjme 
of  Venuleius  on  Stipulations.    "  lUud  inspiciendum  est,  p™«pl«» 

in  Roman 

an  qui  centum  dari  promisit  confestim  teneatur,  an  vero  law. 
cosset  obligatio  donee  pecuniam  conferre  posset.  Quid 
ergo  si  neque  domi  habet  neque  inveniat  creditorem  P 
Sed  haec  recedunt  ab  impedimento  naturali  et  respiciunt 
ad  facultatem  dandi  (^).  .  .  .  Et  generaliter  causa 
difficultatis  ad  incommodum  promissoris,  non  ad  impedi- 
mentum  stipulatoris  pertinet  \i,  e.  inconvenience  short  of 
impossibility  is  no  answer].  .  .  .  Si  ab  eo  stipulatus 
sim,  qui  efficere  non  possit,  cum  alii  possibUe  sit,  iure 
factam  obligationem  Sabinus  scribit."  He  goes  on  to  say 
that  a  legal  impossibility,  e.g.  the  sale  of  a  public  building, 
is  equivalent  to  a  natural  impossibility.  .  .  .  '^  Neo  ad 
rem  pertinet  quod  ius  mutaii  potest  et  id  quod  nimc 
impossibile  est  postea  possibUe  fieri ;  non  enim  secundum 
futuri  temporis  ius  sed  secundum    praesentis  aestimari 

(e)  For  the  explanation  of  a  not      here,  and  la  omitted  in  our  text,  see 
▼eryolear  illustration  which  follows      Sav.  Obi.  1.  385, 
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2.  Per- 
formanoe 
impoflsible 
iniact: 
no  ezcuBe 
where  con- 
tract ifl 
absolute. 


A  fortiori 
where 
only  in- 
conyenient 
or  imprac- 
ticable. 


debet  stipulatio"  (/) :  (as  if  it  should  be  oontended  that  a 
oovenant  to  create  a  new  manor  is  not  a  ooyenant  for  a 
legal  impossibility,  because  peradventiire  the  statute  of 
Quia  emptores  may  be  repealed.)  AU  this  is  in  exact 
accordance  with  English  law. 

2.  We  now  come  to  the  cases  where  the  performance  of 
an  agreement  is  not  impossible  in  its  own  nature,  but 
impossible  in  fact  by  reason  of  the  particular  ciroum- 
stcmces.  It  is  a  rule  admitted  by  all  the  authorities,  and 
supported  by  positive  decisions,  that  impossibility  of  this 
kind  is  in  itself  no  excuse  for  the  failure  to  perform  an 
unconditional  (ff)  contract,  whether  it  exists  at  the  date  of 
the  contract,  or  arises  from  events  which  happen  after- 
wards (h).  Thus  an  absolute  contract  to  load  a  full  cargo 
of  guano  at  a  certain  island  was  not  discharged  by  there 
not  being  enough  guano  there  to  make  a  cargo  (i) :  and 
where  a  charter-party  required  a  ship  to  be  loaded  with 
usual  despatch,  it  was  held  to  be  no  answer  to  an  action  for 
delay  in  loading  that  a  frost  had  stopped  the  navigation 
of  the  canal  by  which  the  cargo  would  have  been  brought 
to  the  ship  in  the  ordinary  course  (A;).  Still  less  will 
unexpected  difficulty  or  inconvenience  short  of  impossi- 
bility serve  as  an  excuse.  Where  insured  premises  were 
damaged  by  fire  and  the  insurance  company,  having  an 
option  to  pay  in  money  or  reinstate  the  building,  elected 


« 


/)  D.  45  l.dev.  0.137.  §J  4-6. 

_)  It  may  be  shown,  ana  not 
necessarily  bj  the  presence  of  ex- 
press saTing  words,  that  the  fact 
or  event  was  outside  the  risks  un- 
dertaken by  the  promisor :  in  other 
words  that  the  contract  was  not 
uncondition^.  With  all  respect 
for  the  zeal  and  learning  with 
which  Dr.  TVharton  (on  Contracts, 
oh.  14)  has  ooUected  opinions  and 
illustrations  from  the  civil  law,  I 
doubt  whether  anything  is  to  be 
Chained  by  introduomg  here  distinc- 
tions founded  on  casus  and  culpa, 

(A)  AtkituoH  y.  Bitehif,  10  East, 
680. 


(•)  mUs  y.  Sughrue,  15  M.  &  W. 
253.  This  case  turned  in  part  on 
the  unusual  incident  of  the  cnarter- 
party  providing  that  the  cargo  was 
to  be  found  by  the  owner.  *'  He 
is  to  receive  freight  at  a  high  rate, 
and  it  looks  very  much  like  a  con- 
tract for  supplying  guano  at  that 
price : "  Parke,  B.  at  p.  261.  And 
see  Anson,  313,  314. 

(k)  Kearon  v.  Pearson^  7  H.  & 
N.  386,  31  L.J.  Ex.  1.  So  wherea 
given  number  of  days  is  aUowed  to 
Uie  charterer  for  unloading,  he  is 
held  to  take  the  risk  of  any  ordinary 
vicissitudes  which  may  cause  delay : 
THHm  y.  Bytrt,  1  Q.  B.  D.  244. 
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to  reinstate,  but  before  they  had  done  so  the  whole  was 
pulled  down  by  the  authority  of  the  Commissioners  of 
Sewers  as  being  in  a  dangerous  condition;  it  was  held 
that  the  company  were  bound  by  their  flection,  and  the 
performance  of  the  contract  as  they  had  elected  to  perform 
it  was  not  excused  (/).  So  again  if  a  man  contracts  to  do 
work  according  to  orders  or  specifications  given  or  to  be 
given  by  the  other  contracting  party,  he  is  bound  by  his 
contract,  although  it  may  turn  out  not  to  be  practicable  to 
do  the  work  in  the  time  or  manner  prescribed.  In  Jones 
V.  8L  John^8  College  (Oxford)  {m)  the  plaintiffs  contracted 
to  erect  certain  farm  buildings  according  to  plans  and 
specifications  furnished  to  them,  together  with  any  altera- 
tions or  additions  within  specific  limits  which  the  de- 
fendants might  prescribe,  and  subject  to  penalties  if  the 
work  were  not  finished  within  a  certain  time.  And  they 
expressly  agreed  that  alterations  and  additions  were  to  be 
completed  on  the  same  conditions  and  in  the  same  time  as 
the  works  under  the  original  contract,  unless  an  extension 
of  time  were  specially  allowed.  It  was  held  that  the 
plaintiffs,  having  contracted  in  such  terms,  could  not  avoid 
the  penalties  for  non-completion  by  showing  that  the 
delay  arose  from  alterations  being  ordered  by  the  de- 
fendants which  were  so  mixed  up  with  the  original  work 
that  it  became  impossible  to  complete  the  whole  within 
the  specified  time.  In  Thorn  v.  Mayor  of  London  (n)  a 
contractor  undertook  to  execute  works  according  to  speci- 
fications prepared  by  the  engineer  of  the  corporation.  It 
turned  out  that  an  important  part  of  the  works  could  not 
be  executed  in  the  manner  therein  described,  and  after 
fruitless  attempts  in  which  the  plaintiff  incurred  much 
expense,  that  part  had  to  be  executed  in  a  different  way. 

if)  Brown  v.  Boyal  Inturimee  Co.  Bible  by  the  act  of  the  law. 

1  E.  &  E.  863,  28  L.  J.  Q.  B.  276,  {m)  L.  R.  6  Q.  B.  116,  124. 

ditt.  Erie,  J.  who  thought  such  a  (n)  L.  B.  9  Ex.  163,  in  Ex.  Gh. 

remstatement  as  was  contemplated  10  Ex.  112,  affd.  in  H.  L.  1  App. 

hj  the  contract  (not  being  an  en-  Ca.  120. 
tire  rebuili^g)  had  become  impos- 
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It  was  held  that  no  warmnty  oould  be  implied  on  the 
part  of  the  corporation  that  the  plans  were  suoh  as  to 
make  the  work  in  fact  reasonably  practioable,  and  that 
the  plaintiff  oould  not  recover  as  on  suoh  a  warranty  the 
value  of  the  work  that  had  been  thrown  away.  The 
judgments  in  the  House  of  Lords  leave  it  an  open 
question  whether,  assuming  the  extra  work  thus  caused 
not  to  have  been  extra  work  of  the  kind  contemplated  by 
the  contract  itself  and  to  be  paid  for  under  it,  the  plaintiff 
might  not  have  recovered  for  it  as  on  a  quantum  meruit. 
In  short,  it  is  admitted  law  that  generally  where  there  is  a 
positive  contract  to  do  a  thing  not  in  itself  unlawful,  the 
contractor  must  perform  it,  or  pay  damages  for  not  doing 
it,  although  in  consequence  of  unforeseen  accidents  the 
performance  of  his  contract  has  become  unexpectedly 
burdensome  or  even  impossible  (o). 

Pi»hi-  Where  the  performance  of  a  contract  becomes  imprao- 

for^n  ^    ticable  by  reason  of  its  being  forbidden  by  a  foreign  law, 
^^  .T.,T7  it  is  deemed  to  have  become  impossible  not  in  law  but  in 

possibility  , 

mfaot.  fact.  In  Barker  v.  Hodgsan  {p)  intercourse  with  the  port 
to  which  a  ship  was  chartered  was  prohibited  on  account 
of  an  epidemic  prevailing  there,  so  that  the  freighter  was 
prevented  from  furnishing  a  cargo  ;  but  it  was  held  that 
this  did  not  dissolve  his  obligation.  So  if  the  goods  are 
confiscated  at  a  foreign  port  that  is  no  answer  to  an 
action  against  the  shipowner  for  not  delivering  them  (^). 
But  where  the  effect  of  a  foreign  law  is  to  prevent  both 
parties  from  performing  their  respective  parts  of  the  con- 
tract, both  are  excused  (r). 

(o)  Tayhr  y.  Caldwell,  3  B.  &  S.  {p)  3  M.  &  S.  267,  cp.  Jaeobt  y. 

826»  833,  33  L.  J.  Q.  B.  164,  166.  Cridit  Lifonnait,  G.  A.,   12  Q.  B. 

This  rale  does  not  extend,  how-  D.  689,  where  the  exportation  of 

eyer,  beyond  express  contracts.  An  the    cargo    oontracted    for    was 

undertaking  to  be  answerable  for  forbidden  by  local  law. 

delay  oansd  by  vit  maior  oejmot  be  {q)  Spence  y.  Chodwiek,  10  Q.  B. 

made  part  of  an  Ixnplied  contract:  617. 

Ford  y.  CoUsuHtrth  (£x.  Ch.)  L.  B.  (r)  Cunningham  r,  Dunn  (O.A.), 

6  Q.  B.  644.  3  C.  P.  D.  443. 
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Certain  oases,  of  which  Paradine  y.   Jane  («)   is  the  Obliga- 
leading  one,  are  often  referred  to  upon  this  head.    The  t^^tto 
effect  of  them  is  that  the  accidental  destruction  of  a  lease-  v^J  ^^ 
hold  building,  or  the  tenant's  occupation  being  otherwise  demised 


interrupted  by  inevitable  accident,  does  not  determine  or  ^^^^^ 
suspend  the  obligation  to  pay  rent  either  at  law  or  in  ally  de- 
equity  (^).    In  these  cases,  however,  the  performance  of  kouh- 
the  contract  does  not  really  become  impossible.    There  is  poBalbility 
obviously  nothing  impossible  in  the  relation  of  landlord        ' 
and  tenant  continuing  with  its  regular  incidents.    We 
must  be  careful  not   to  lose   sight  of  the  two  distinct 
characters  of   a  lease   as  a  contract  (or  assemblage  of 
contracts)  and  as  a  conveyance.    There  is  a  common  mis- 
fortune depriving  both  parties  to  some  extent  of  the  benefit 
of  their  respective  interests  in  the  property ;  not  of  the 
benefit  of  the  contract,  for  so  far  as  it  is  a  matter  of  con- 
tract, neither  party  is  in  a  legal  sense  disabled  from  per- 
forming any  material  part  of  it.    The  expense  of  getting 
housed  elsewhere,  or  the  loss  of  profits  from  a  business 
carried  on  upon  the  premises,  may  render  it  difficult  or 
even  impracticable  for  the  tenant  to  go  on  paying  rent. 
But  it  does  not  render  the  payment  of  his  rent  impossible 
in  any  other  sense  than  it  renders  the  payment  of  any  other 
debt  to  any  other  creditor  impossible  {u).    It  is  a  personal 
and  relative  '*  causa  difficultatis ; "  which,  as  we  have  seen, 
is  irrelevant  in  a  legal  point  of  view.     The  lessee's  special 
covenants,  if  such  there  be,  to  paint  the  walls  at  stated 
times  or  the  like,  do  become  impossible  of  performance  by 
the  destruction  of  their  subject-matter,  and  to  that  extent, 
no  doubt,  are  discharged  or  suspended  as  being  within  the 
rule  in  Taylor  v.  Caldwell^  which  we  shall  immediately 
consider.     Only  to  this  limited  extent  is  there  any  precise 
resemblance  to  the  wider  class  of  cases  where  the  per- 
formance of  a  contract  becomes  in  fact  impossible.     The 

(«)  Aleyn  26.  L.  J.  Q.  B.  168. 

(0  Le^day.  Cheetham,  1  Sim.  146,  (u)  See  per  Lord  Blaokbuni,  2 

Loft  T.  Denuu,  1  E.  &  E.  474,  28      App.  Ca.  770. 
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bat  a  true  analogy  ia  in  the  nature  of  the  question  which  the 
question,  ^^  ^^  ^^  ^^  ^  decide :  namely,  whether  the  contract  is 
«is.,  whe-  in  substance  and  effect  as  well  as  in  terms  unconditional 
contract  is  and  without  any  implied  exception  of  inevitable  accident, 
ra^  nn-  -yy^^  gjjjjj  g^  j^^^  ^j^jg  jg  always  the  real  question.    The 

tional.  answer  being  here  determined  by  Paradine  v.  Jane  {x)^  it 
was  held  in  the  later  cases  {y)  (about  which  difficulties  are 
sometimes  felt,  but  it  is  submitted  without  solid  reason) 
that  it  is  not  affected  by  the  landlord  having  protected 
himself  by  an  insurance,  which  is  a  purely  collateral  con- 
tract of  indemnity.  There  might  indeed  very  well  be  a 
further  collateral  agreement  between  the  landlord  and 
tenant  that  the  landlord  should  apply  the  insurance 
moneys  to  rebuilding  the  premises.  Such  an  agreement 
would  be  good  without  any  new  consideration  on  the 
tenant's  part  beyond  his  acceptance  of  the  lease,  and  pro- 
bably without  being  put  into  writing  (z).  On  the  other 
hand  it  is  often  a  term  of  the  lease  that  the  tenant  shall 
keep  the  premises  insured  and  that  in  case  of  fire  the 
insurance  moneys  shall  be  applied  in  reinstatement. 
There,  if  the  landlord  has  insured  separately  without  the 
knowledge  of  the  tenant,  so  that  the  damage  is  appor- 
tioned between  the  two  policies,  and  the  amount  received 
by  the  tenant  is  diminished,  the  tenant  is  entitled  to  the 
benefit  of  the  other  policy  also  (a). 

^''1*  The  rule  or  presumption  might,  of  course,  be  the  other 

law.  way,  as  it  is  by  the  civil  law,  where  it  is  an  incident  of  the 

contract  to  pay  rent  that  it  is  suspended  by  inevitable 
accident  destroying  or  making  useless  the  thing  demised. 
The  particular  event  on  which  Paradine  v.  Jane  was 
decided,  eviction  by  alien  enemies  ((),  is  expressly  dealt 


gi 


Aleyn  26.  Adeane,  8  Ch.  766,  Morgan  v.  Grif- 

Leeds  v.  Cheethamy  1  Sim.  146,  /M,  L.  R.  6  Ex.  70,  Angell  v.  Duke. 

Lofft  V.  Dennis,  1  E.  &  E.  474,  28  L.  R.  10  Q.  B.  174. 

L.  J.  Q.  B.  168.  ((f)  Beynard  v.   Arnold,   10  Ch. 

(z)  Parol   collateral    agreements  386. 

have  been  held  good  in  Erskine  y.  (b)  Si  inoursus  hostium  ^^^^  D. 
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vnth  in  this  manner.  The  law  of  Scotland  follows  the 
civil  law  {c)y  and  the  Irish  Landlord  and  Tenant  Act  of 
1860  gives  the  tenant  the  option  of  surrendering  on  a 
dwelling-house  ''or  other  building  constituting  the  sub- 
stantial matter  of  the  demise "  being  by  fire  or  other 
inevitable  accident  destroyed  or  made  incapable  of  bene- 
ficial occupation  {d).  Either  way  the  rule  is  subject  to 
any  special  agreement  of  the  parties,  and  it  is  but  a 
question  which,  in  the  absence  of  such  agreement,  is  the 
better  distribution  of  the  hardship  that  must  to  some  extent 
fall  upon  both.  It  is  hard  for  a  tenant,  according  to  the 
EngUsh  rule,  to  pay  an  occupation  rent  for  a  burnt  out 
plot  of  ground.  It  is  hard  for  a  landlord,  according  to  the 
Boman  and  Scottish  rule,  to  lose  the  rent  as  well  as  (it 
may  be)  a  material  part  of  the  value  of  the  reversion. 
Either  party  may  be  insured ;  but  that,  as  we  have  said,  is 
not  of  itself  relevant  as  between  them. 

So  far  the  general  rule.  The  nature  of  the  exceptions  Exoep- 
is  thus  set  forth  by  the  judgment  of  the  Court  in  Bailt/  v.  ^tJin^ 
De  Crespigni/  :^  oaaes  of 

Bubee- 
**  There  can  be  no  doabt  that  a  man  may  bj  an  absolute  contract  bind  quent  ^ 

himnftlf  to  perform  things  which  subsequently  become  impossible  or  to  Pfjl^^f^* 
pay  damages  for  the  non-performance,  and  this  construction  is  to  be  put        ^* 
upon  an  unqualified  undertaking,  where  the  eyent  which  causes  the' 
impossibility  was  or  might  have  been  anticipated  and  g^uarded  ag^ainst 
in  the  contract,  or  where  the  impossibility  arises  from  the  act  or  default 
of  the  promisor. 

"  But  where  the  eyent  ia  of  such  a  character  that  it  cannot  reasonably 
be  supposed  to  haye  been  in  the  contemplation  of  the  contracting  parties 
when  the  contract  was  made,  they  will  not  be  held  bound  by  general 
words  which,  though  large  enough  to  include,  were  not  used  with  refer- 
ence to  the  possibility  of  the  particular  contingency  which  afterwards 
happens.  It  is  on  this  principle  that  the  act  of  Gk>d  is  in  some  cases 
said  to  excuse  the  breach  of  a  contract.    This  is  in  fact  an  inaccurate 

19.  2.  locati  oonducti,  15  §  2  ;  or  non  fuisset,  nihilominus  debere,  D. 

eyen  reasonable  fear  of  it :  Si  quis  eod.  tit.  27  J  1. 

timoris  causa  emierasset  ...  re-  {e)  Per  Lord  GampbeU,  Loft  ▼. 

spondit,  si  causa  fuisset  cur  peri-  Dennit,  ntpra ;  Bell,  Principles,  } 

culum  timeret,  quamyis  periculum  1208. 

yere  non  fuisset,  tamen  non  debere  {d)%Z  k  24  Vict.  c.  164,  s.  40. 

meroedem ;  sed  si  causa  timoris  iusta 
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expreanon,  beoanse,  where  it  is  aa  answer  to  a  complaint  of  an  alleged 
lireaoh  of  oontraot  that  the  thing  done  or  left  undone  was  so  bj  the  act 
of  God,  what  la  meant  is  that  it  was  not  within  the  contract "  («). 

Events  This  (as  well  as  the  following  context,  which  is  too  long 

the  con-     ^  quote)  well  shows  the  modem  tendency,  to  which  we 
templation  Ix^yq  ah^adj  called  attention,  to  reduce  all  the  rules  on 
oontract.     this  subject  to  rules  of  construction.      Bj  the  modem 
understanding  of  the  law  we  are  not  bound  to  seek  for  a 
general  definition  of  "the  act  of  Gfod"  or  vis  maior  (/), 
but  only  to  ascertain  what  kind  of  events  were  within  the 
contemplation  of  the  parties,  including  in  the  term  event 
an  existing  but'  unascertained  state  of  facts.     This  is  yet 
more  apparent  if  one  attempts  to  frame  any  definition  of 
the  term  "  act  of  God."    It  does  not  include  every  inevi- 
table accident;  contrary  winds,  for  example,  are  not  within 
the  meaning  of  the  term  in  a  charter-party.    Nor  is  the 
reason  far  to  seek;  the  risk  of  contrary  winds,  though 
inevitable,  is  one  of  the  ordinary  risks  which  the  parties 
must  be  imderstood  to  have  before  them  and  to  take  upon 
them  in  making  such  a  contract :  therefore  it  is  said  that 
the    event    must   be    not    merely   accidental,  but  over- 
whelming {g).    But  on  the  other  hand  the  term  is  not 
confined  to  unusual  events :  death,  for  example,  is  an  "act 
of  God  "  as  regards  contracts  of  personal  service,  because 
in  the  particular  case  it  is  not  calculable.    Yet  the  fact 
that  this  very  event  is  not  only  certain  to  happen,  but  on 
a  sufficiently  large  average  is  calculable,  is  the  foundation 
of  the  whole  system  of  life  annuities  and  life  insurance. 
Again,  death  is  inevitable  sooner  or  later,  but  may  be 
largely  prevented  as  to  particular  causes  and  occasions. 
The  effects  of  tempest  or  of  earOiquake  may  be  really 
inevitable  by  any  precaution  whatever.    But  fire  is  not 
inevitable  in  that  sense.    Precautions  may  be  taken  both 

U)  L.  R.  4  Q.  B.  186.  19.  2.  looati  26  \  6. 

(/)  Both  these  tenns  are  dassi-  {y)  Per    Martin^    B.   OMey   t 

oal:    "Via   maior,   quam    Graeci  ForUmoHtk  ^  Myde  St^m  Put^ket  Co, 

6mv  0m»  appellant."    Gaiua  in  D.  11  Ex.  618. 
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against  its  breaking  out  and  for  extinguishing  it  when  it 
does  break  out.  We  oannot  arrive,  then,  at  any  more 
distinct  conception  than  this :  An  event  which,  as  between 
the  parties  and /or  the  purpose  of  the  matter  in  hand^  cannot 
be  definitely  foreseen  or  controlled.  In  other  words,  we 
are  thrown  back  upon  the  nature  and  construction  of  the 
particular  contract  (h). 

We  may  now  proceed  to  the  specific  cljwses  of  excep- 
tional cases. 

a.  Where  the  perfonnanoe  of  the  contract  depends  on  (f)  Whew 
the  existence  of  a  specific  thing.    The  law  was  settled  on  formanoe 
this  head  by  Taylor  v.  Caldwell  (t),  where  the  defendants  ^^^^ 
agreed  to  let  the  plaintiffs  have  the  use  {%)  of  the  Surrey  existence 
Gardens  and  Music-hall  on  certain  days  for  the  purpose  clfiot^g. 
of  giving  entertainments.    Before  the  first  of  those  days  '^J}^^f{ 
the  m«Bie-haU  waa  destroyed  by  fire  so  that  the  entertam-  ^'^- 
ments  could  not  be  given,  and  without  the  fault  of  either 
party.    The  Oourt  held  that  the  defendants  were  excused, 
and  laid  down  the  following  principle  :  "  Where  from  the 
nature  of  the  contract  it  appears  that  the  parties  must 
from  the  beginning  have  known  that  it  could  not  be 
fulfilled  unless,  when  the  time  for  the  fulfilment  of  the 
contract  arrived,  some  particular  specified  thing  continued 
to  exist,  so  that  when  entering  into  the  contract  they  must 
have  contemplated  such  continued  existence  as  the  foun- 
dation of  what  was  to  be  done ;  there  in  the  absence  of  any  implied 
express  or  impUed(A:)  warranty  that  the  thing  shall  exist,  ^^f^«^ 
the  contract  is  not  to  be  considered  a  positive  contract,  but  further 
subject  to  the  implied  condition  that  the  parties  shall  be  ^^*^™' 
excused  in  case,  before  breach,  performance  becomes  im«  exoosed 


(A)  Ab  to  what  is  sachan  <'act  of 
GkM  "  as  wiU  make  an  exception  to 
a  dnty  imposed  not  specially  by 
oontraot  bat  by  the  general  law, 
see  NiehoU  y.  Manland,  2  Ex.  D.  1, 
Nuffeni  y.  Smith,  1  C.  P.  D.  423, 
444,  both  in  C.  A. 

(t)  3  B.  &  S.  826,  32  L.  J.  Q.  B. 


164.  There  were  words  sofficient 
for  an  actual  demise,  but  the  Court 
held  that  the  manifest  generid.  in- 
tentionprevailed  over  them. 

{k)  That  is,  understood  in  fact 
between  the  parties:  the  whole 
soope  of  the  passage  being  that  it 
is  not  to  be  implied  by  law. 
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the  thing    possible  from  the  perishitig  of  the  thing  ^thont  default 

^^1^      of  the  contractor."     And  the  following  authorities  and 

theparty'f  analogies  were  relied  upon : — 

daeault.  The  dyil  law,  which  implies  such  an  exception  in  all 

eases  of  obligation  de  certo  corpore  (/). 

The  cases  of  rights  or  duties  created  by  a  contract  of  a 
strictly  personal  nature  which,  though  the  contract  is  not 
expressly  qualified,  are  by  English  law  not  transmissible 
to  executors. 

The  admitted  rule  of  English  law  that  where  the  pro- 
perty in  specific  chattels  to  be  delivered  at  a  future  day 
has  passed  by  bargain  and  sale,  and  the  chattels  perish 
meanwhile  without  the  vendor's  default,  he  is  excused 
from  performing  his  contract  to  deliver ;  and  the  similar 
rule  as  to  loans  of  chattels  and  bailments.  In  all  these 
cases,  though  the  promise  is  in  words  positive,  the  excep- 
tion  is  allowed  '^  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis 
of  the  continued  existence  of  the  particular  person  or 
chattel." 

Appleby         The  same  principle  was  followed  in  Appleby  v.  Meyers  (m) . 

V,  Meyen.  rpj^^p^  ^j^^  plaintiflFs  agreed  with  the  defendant  to  erect  an 
engine  and  other  machinery  on  his  premises,  at  certain 
prices  for  the  separate  parts  of  the  work,  no  time  being 
fixed  for  payment.  While  the  works  were  proceeding,  and 
before  any  part  was  complete,  the  premises,  together  with 
the  uncompleted  works  and  materials  upon  them,  were 
accidentally  destroyed  by  fire.  In  the  Common  Pleas  it 
was  held  that  the  plaintiffs  might  recover  the  value  of  the 
work  already  done  as  on  a  term  to  that  effect  to  be  im- 
plied in  the  nature  of  the  contract.    In  the  Exchequer 


(0  D.  46. 1.  de  y.  o.  23,  33.    Gp.  desiit.  Pothier,  Obi.  }  149,  ib.  Part 

also  D.  46.  3.  de  Bolut.  107.    Yer-  3,  ch.  6,  {{  649,  sqq.,  and  Contrat 

borum  obligatio  aut  nataraliter  re-  de  Vente,  {  308,  sqq.  translated  in 

solvitur  aut  oiviliter  ;  natnraUter,  Blackburn  on  Siole,  173. 
yduti  Bolutione,   aut  oum  res  in  (m)  L.  B.  2  G.  P.  661,  in  Ex. 

stipulationem  deduota  sine  culpa  Ch.  reyg.  b.  o.  1  G.  P.  616. 
promissoris  in  rebus  humanis  esse 
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Chamber  the  judgment  of  the  Common  Pleas  was  reversed. 
It  was  admitted  that  the  work  under  the  contract  could 
not  be  done  unless  the  defendant's  premises  continued  in 
a  fit  state  to  receiye  it.  It  was  also  admitted  that  if  the 
defendant  had  by  his  own  default  rendered  the  premises 
unfit  to  receive  the  work,  the  plaintifEs  might  have  re- 
covered the  value  of  the  work  already  done.  But  it  was 
held  that  the  Court  below  were  wrong  in  thinking  that  there 
was  an  absolute  promise  or  warranty  by  the  defendant  that 
the  premises  should  at  all  events  continue  so  fit.  '^  Where, 
as  in  the  present  case,  the  premises  are  destroyed  without 
fault  on  either  side,  it  is  a  misfortune  equally  affecting 
both  parties,  excusing  both  from  further  performance  of 
the  contract,  but  giving  a  cause  of  action  to  neither." 
Another  argument  for  the  plaintiffs  was  that  the  property 
in  the  work  done  had  passed  to  the  defendant  and  was 
therefore  at  his  risk  (n).  To  this  the  Court  answered  that 
it  was  at  least  doubtful  whether  it  had ;  and  even  if  it  had, 
the  contract  was  still  that  nothing  should  be  payable  unless 
and  until  the  whole  work  was  completed. 

Where  there  is  an  entire  contract  for  doing  work  upon  Saying  aa 
specific  property,  as  fitting  a  steamship  with  new  machinery,  ^^^  ^^ 
for  a  certain  price,  but  the  price  is  payable  by  instalments,  payment 
and  the  ship  is  lost  before    the    machineiy  has  been  eameZ 
delivered,  but  after  one  or  more  of  the  instalments  has 
been  paid,  the  further  performance  of  the  contract  is 
excused,  but  the  money  already  paid,  though  on  aoooimt 
not  of  a  part,  but  of  the  entire  contract,  cannot  be  re- 
covered back  (o). 


(m)  In  the  caae  cited  in  argument 
from  Dalloz,  Juriap.  Q^.  1861,  pt. 
1.  106,  Ghemin  de  fer  du  Dauphins 
T.  Cletj  where  nulway  works  in 
ooone  of  conatniction  had  been 
spoilt  b^  floods,  the  Ck>urt  of  Cassa- 
tion rehed  on  the  distinction  that 
they  were  not  such  as  remained  in 
the  contractor's  disposition  till  the 
whole  was  finished,  but  *^de  con- 
structions dont  lee  mat^riauz  et  la 

P. 


main  d'cBuvre  6taient  fonmis  par 
rentrepreneuretqui  s'incorporaient 
an  sol  du  propri^taire,"  as  exdad- 
ing  the  application  of  articles 
1788-1790  of  the  Code  Civil,  which 
lay  down  a  rule  similar  to  that  of 
the  principal  case. 

(o)  AnglO' Egyptian  Navigation 
Co,  V.  Rennie,  L.  R.  10  C.  P.  271. 
It  would  seem  the  same  on  prin- 
ciple where  the  whole  price  is  paid 

B  B 


^Tv 


t>/  '-.*'*   BW^^T  of  t:.^  #yvT:*»:t  b  a  f:;tTij^  ?r<scf£e  rrod:iet  or  wme 
^v;^t.     fori  ol  it.     In  MamL  A- agreisd  to  siil  Mid  B.  to  poniase 
2'/i  tr^ji  of  y,^JiX/^A  grown  on  certain  land  lelongmg  to 
A.    lo  AugTin  the  crop  baled  hj  the  potato  blight,  and  A. 
WM  nnaliie  to  d^flirer  more  than  ^^J  tons :  the  Coazt  held 
that  he  waA  excused  as  to  the  rest.     ''The  contract  was 
for  200  tons  of  a  particular  crop  in  particular  fields  "... 
**  not  200  tons  of  potatoes  simplj,  hot  200  tons  off  par- 
ticular land"  .  .  •  ''and  therefore  there  was  an  implied 
term  in  the  contract  that  each  party  should  be  free  if  the 
cr^/ji  iK.Tished"  (p). 
jmumM\*        Tham  are  all  cases  of  the  performance  becoming  im- 
tUUftif       poHsiblo  hy  events  which  happen  after  the  contract  is 
iM,iiirii/!t      iiimio.     IJut  sometimes  the  same  kind  of  impossibility 
ill  thiriKN    rcHiilis  from  the  present  existence  of  a  state  of  things  not 
u»iiii7|iIIm   oont<Jini)late(l  by  the  parties,  and  the  performance  is  excused 
by  puriitjt.  to  tho  sttmo  extent  and  for  the  same  reasons  as  if  that 
state  of  things  had  supervened.    Where  this  impossibility 
consists  in  tho  absolute  non-existence  of  the  specific  pro- 
perty or  interest  in  property  which  is  the  subject-matter 
of  tiio  agreement,  it  is  evident  that  the  agreement  would 
not  have  boon  made  unless  the  parties  had  contemplated 
tho  subject-matter  as  existing.    Otherwise  it  would  be 
rodu(Hxl  to  a  ease  of  absolute  impossibility;  for  when  a 
tiling  is  once  known  to  be  in  the  events  which  have 
ha]>ponod  impossiblo,  it  is  the  same  as  if  it  had  been  in 
its  own  nature  impossible.    Here,  then,  the  agreement  of 
tho  }>artii>s  is  induced  by  a  mistaken  assumption  on  which 
tl\t\v  both  prooiMod,  as  in  the  analogous  cases  noticed  above 
\mdor  tho  head  of  im}x>s^bility  in  law.    Here,  as  there, 
it  is  a  question  whether  impossibility  or  mistake,  or  both, 
shall  be  assigned  as  the  ground  on  whidi  the  agxeemeni 


3s  '::^4  9k(x). :  jukd  tK«  c«k5w  oo  c\>ii*      Q.  R.  4t>:f,  4c««  aifiL  »  C  A.  1  Q. 
tnK'(»«  |vl^^K)4d  w>nik>\  A&d  aj^      B«  P.  :^^  sc«  per  OeHfrr,  Bw  at 
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IB  Yoid.  And  here  likewise,  aeoording  to  our  authoritieSi 
mistake  seems  to  be  the  ground  assigned  bj  preference. 
It  is  not  so  muoh  the  impossibility  of  performance  that  is 
regarded  as  the  original  non-existence  of  the  state  of 
things  assumed  by  the  oontraoting  parties  as  the  basis  of 
their  contract.  The  main  thing  is  to  ascertain,  not  whether 
the  agreement  can  be  performed,  but  what  was  in  the 
true  intention  and  contemplation  of  the  parties  (q).  If  it 
appears  that  they  conceived  and  dealt  with  something  non- 
existent as  existing,  the  agreement  breaks  down  for  want 
of  any  real  contents.  Hence  these  cases  are  treated  for 
the  most  part  as  belonging  to  the  head  of  Mistake. 

It  may  be  that  the  peculiar  historical  conditions  of 
English  law  count  for  something  in  this.  Accident,  Fraud, 
and  Mistake  were  the  accustomed  descriptions  of  the  heads 
of  equity  under  which  the  Court  of  Chancery  gave  relief. 
The  fiction  of  this  relief  being  something  extraordinary, 
and  as  it  were  supra-legal,  was  kept  up  in  form  long  after 
it  had  ceased  to  be  either  true  or  useful :  and  the  terms 
Fraud  and  Mistake  were  extended  far  beyond  any  natural 
or  scientifically  admissible  meaning  in  order  to  support 
the  jurisdiction  of  the  Court  in  a  great  variety  of  cases 
where  the  procedure  and  machinery  of  the  common  law 
Courts  were  inadequate  to  do  justice.  In  the  cases  now 
before  us,  however,  there  is  real  difficulty  in  drawing 
the  line:  and  one  or  two  examples  of  the  class  will  be 
given  in  this  place. 

In  the  leading  case  of  Couturier  v.  Hastie  (r),  decided  Sale  of 
by  the  House  of  Lords  in  1856,  a  bought  note  had  been  ^SSy "' 
signed  for  a  cargo  of  Indian  com  described  as  "of  fair  l^- 
average  quality  when  shipped  from  Salonica."    Several 
days  before  the  sale,  but  unknown  to  the  parties,  the  cargo, 

(q)    See  especially    Couturier  ▼.  or  other  state  of  mind  of  the  parties 

JSastie,  6  H.  L.  C.  673.    Savigny  makes  no  difference.    It  is  at  least 

(Syst.  3.  303)  is  decidedly  agauist  doubtful,  as  we  shaU  have  oppor- 

error  bdnff  considered  the  ground  tunities  of   seeing,   whether   this 

of  nullity  m  these  cases :  but  chiefly  position  be  true  in  English  law. 
because,  as  he  holdfl,  the  knowledge  (r)  5  H.  L.  C.  673. 
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then  on  the  voyage,  was  found  to  be  so  much  damaged 
from  heating  that  the  vessel  put  into  Tunis,  where  the 
cargo  was  sold.  The  only  question  seriously  disputed  was 
what  the  parties  really  meant  to  deal  with,  a  cargo  supposed 
to  exist  as  such,  or  a  mere  expectation  of  the  arrival  of 
a  cargo,,  subject  to  whatever  might  have  happened  i^ce  it 
was  shipped.  Lord  Oranworth  in  the  House  of  Lords,  in 
accordance  with  the  opinion  of  nearly  all  the  judges,  held 
that  **  what  the  parties  contemplated,  those  who  sold  and 
those  who  bought,  was  that  there  was  an  existing  some- 
thing to  be  sold  and  bought."  No  such  thing  existing, 
there  was  no  contract  which  could  be  enforced. 
Go?e-  When  a  lessee  under  a  mining  lease  covenants  in  un- 

^^^         qualified  terms  to  pay  a  fixed  miniTnum  rent,  he  is  bound 
^aunm,  or    to  pay  it  both  at  law  (s)  and  in  equity  {t)y  though  the 
inm^Tnnm    xninc  may  turn  out  to  be  not  worth  working  or  even  un- 
amount.     workable.     But  it  is  otherwise  with  a  covenant  to  work 
the  mine  or  to  raise  a  minimum  amount.    Li  the  case  in 
equity  last  referred  to  (^),  where  a  coal  mine  was  found  to 
be  so  interrupted  by  faults  as  to  be  not  worth  working,  it 
was  said  that  the  lessor  might  be  restrained  from  suing  on 
the  covenant  to  work  it  on  the  terms  of  the  lessee  paying 
royalty  on  the  estimated  quantity  of  coal  which  remained 
Cliftordv.  unworked.     A  similar  question  was  fully  dealt  with  in 
^^^'       Clifford  Y.  Watts  («).     The  demise  was  of  all  the  mines, 
veins,  &c.,  of  day  on  certain  land.    There  was  no  cove- 
nant by  the  lessee  to  pay  any  TniTn'TrmTn  rent,  but  there 
was  a  covenant  to  dig  in  every  year  of  the  term  not  less 
than  1000  tons  nor  more  than  2000  tons  of  pipe  or  potter's 
clay.    An  action  was  brought  by  the  lessor  for  breach  of 
this  covenant.    Flea  (^),  to  the  effect  that  there  was  not  at 
the  time  of  the  demise  or  since  so  much  as  1000  tons  of 
such  clay  under  the  Icmds,  that  the  performance  of  the 

(«)  Marquit  of  Bute  y.  Thomptonf  (x)  It  was  pleaded  as  an  equit- 

13  M.  &  W.  4S7.  able  plea,  but  the  Court  treated  the 

(t)  Bidgway  r.  Sneyd^  Kay,  627.  defence  as  a  legal  one. 
\u)  L.  R.  6  0.  P.  677. 
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covenant  had  always  been  impossible,  and  that  at  the  date 
of  the  demise  the  defendant  did  not  know  and  had  no 
reasonable  means  of  knowing  the  impossibility.  The 
Court  held  that  upon  the  natural  construction  of  the  deed 
the  contract  was  that  the  lessee  should  work  out  whatever 
day  there  might  be  imder  the  land,  and  the  covenant  sued 
on  was  only  a  subsidiary  provision  fixing  the  rate  at  which 
it  should  be  worked.  The  tenant  could  not  be  presumed 
to  warrant  that  clay  should  be  found :  and  "  the  result  of 
a  decision  in  favour  of  the  plaintiff  would  be  to  give  him 
a  fixed  minimum  rent  when  he  had  not  covenanted  for 
it"(y). 

In  certain  kinds  of  contracts,  notably  charter-parties,  it  Analogous 
is  usual  to  provide  by  express  exceptions  for  the  kind  of  ©x^^ 
events  we  have  been  considering.    It  is  not  within  our  exoeptionfl 
province  to  enter  upon  the  questions  of  construction  which  mercial 
arise  in  this  manner,  and  which  form  important  special  oontraota. 
topics  of  commercial  law.     However,  when  the  exception 
of  a  certain  class  of  risks  is  once  established,  either  as 
being  implied  by  law  from  the  nature  of  the  transaction, 
or  by  the  special  agreement  of  the  parties,  the  treatment 
is  much  the  same  in  principle :  and  a  few  recent  decisions 
may  be  mentioned  as  throwing  light  on  the  general  law. 
Where  the  principal  part  of  the  contract  becomes  impos- 
sible of  performance  by  an  excepted  risk,  the  parties  are 
also  discharged  from  performing  any  other  part  which 
remains  possible,  but  is  useless  without  that  which  has 
become  impossible  (z).    It  is  a  general  principle  that  a 


(y)  Per  liontagxie  Smith,  J.  at 
p.  687.  Gp.  and  dist.  Jervit  v. 
Tomkintim^  1  H.  &  N.  195,  26  L.  J. 
Ex.  41,  where  the  covenant  was  not 
only  to  get  2000  tons  of  rock  salt 
per  annum,  but  to  pay  6d.  a  ton 
for  evenr  ton  short,  and  the  lessees 
knew  ox  the  state  of  the  mine  when 
they  executed  the  lease.  As  to  the 
relation  of  Clifford  v.  Watts  to  Hilh 
y.  Sughrue  (pp.  361,  360,  above),  it 
is  perhaps  enough  to  say  that  the 


Court  of  Common  Pleas  as  consti- 
tuted in  1870  would  scarcely  have 
arrived,  on  the  facts  of  HilU  y. 
SuffhruCf  at  the  same  result  as  the 
Court  of  Exchequer  in  1847 :  but 
there  is  no  actual  conflict,  as  the 
question  in  every  case  is  of  the  true 
intention  of  the  contract  taken  as  a 
whole,  and  the  contracts  in  these 
cases  are  of  quite  different  kinds. 

{z)  Geipel  v.  Smith,  L.  B.  7  Q.  B. 
404,  411. 
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oontraot  is  not  to  be  treated  as  having  beoome  impossible 
of  performance  if  bj  any  reasonable  oonstraotion  it  is  still 
capable  in  substance  of  being  performed  (a) :  but  on  the 
other  hand  special  exceptions  are  not  to  be  laid  hold  of  to 
keep  it  in  force  contrary  to  the  real  intention.  Thus  where 
the  contract  is  to  be  performed  *'  with  all  possible  despatch," 
saying  certain  impediments,  the  party  for  whose  benefit 
the  saving  is  introduced  cannot  force  the  other  to  accept 
performance  after  a  delay  unreasonable  in  itself,  though 
due  to  an  excepted  cause,  if  the  manifest  general  intention 
of  the  parties  is  that  the  contract  shall  be  performed  within 
a  reasonable  time,  if  at  all.  The  saving  clause  will  protect 
him  from  liability  to  an  action  for  the  delay,  but  that  is 
all :  the  other  party  cannot  treat  the  contract  as  broken 
for  the  purpose  of  recovering  damages,  but  he  is  not  pre- 
vented from  treating  it  as  dissolved  {b). 


(0)  Where 
perform" 
anoe  de- 
idflon 


le  or 
health  of 
a  person. 
Implied 
condition 
that  the 
person 
shall  re* 
main 
alive  and 
well 
enough 
for  the 
purposeB 
of  the 
oontr&ot* 


/3.  Where  the  contract  is  for  personal  services  of  which 
the  performance  depends  on  the  life  or  health  of  the 
party  promising  them.  **  All  contracts  for  personal  services 
which  can  be  performed  only  during  the  lifetime  of  the 
party  contracting  are  subject  to  the  implied  condition  that 
he  shall  be  alive  to  perform  them  ;  and  should  he  die,  his 
executor  is  not  liable  to  an  action  for  the  breach  of  contract 
occasioned  by  his  death"  (c).  Conversely,  if  the  master 
dies  during  the  service,  the  servant  is  thereby  discharged, 
and  cannot  treat  the  contract  as  in  force  against  the 
master's  personal  representatives  (d).  The  passage  now 
cited  goes  on  to  suggest  the  extension  of  this  principle  to 
the  case  of  the  party  becoming,  without  his  own  default, 
incapable  of  fulfilling  the  contract  in  his  lifetime :  ^*  A 
contract  by  an  author  to  write  a  book,  or  by  a  painter  to 


(a)  Ths  TeuUmia,  L.  B.  4  P.  C. 
171,  182.  Cp.  /(MM  Y.  Solm^  L.  B. 
2  Ex.  835. 

(b)  Jackson  r.  Union  Marine  In^ 
turanee  Co,  in  Ex.  Ch.  L.  B.  10 
C.  P.  126,  144  sqq. 


{e)  PoUock,  G.  B.  in  Mall  ▼. 
TFriffht,  E.  B.  &  E.  at  p.  793,  29 
L.  J.  Q.  B.  at  p.  61. 

{d)  Farrow  v.  WiUon,  L.  B.  4 
C.  P.  744. 
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paint  a  pioture  within  a  reasonable  time,  would  in  my  judg- 
ment be  deemed  subjeot  to  the  oondition  that  if  the  author 
became  insane,  or  the  painter  paraljtio,  and  so  incapable 
of  performing  the  oontraot  by  the  act  of  Gx)d,  he  woxdd 
not  be  liable  personally  in  damages  any  more  than  his 
executors  would  be  if  he  had  been  prevented  by  death." 
This  view,  which  obviously  commends  itself  in  point  of 
reason  and  convenience,  is  strongly  confirmed  by  Taylor 
V.  Caldwell  {suproj  p.  367),  where  indeed  it  was  recognized 
as  correct,  and  it  has  since  been  established  by  direct  deci- 
sions.    In  Boast  v.  Mrth  (e)  a  master  sued  the  father  of  Boast  r. 
his  apprentice  on  his  covenant  in  the  apprenticeship  deed  *^^^- 
that  the  apprentice  should  serve  him,  the  plaintiff,  during 
all  the  term.     The  defence  was  that  the  apprentice  was 
prevented  from  so  doing  by  permanent  illness  arising  after 
the  making  of  the  indenture.     The  Court  held  that  ^^  it 
must  be  taken  to  have  been  iu  the  contemplation  of  the 
parties  when  they  entered  into  this  covenant  that  the 
prevention  of  performance  by  the  act  of  G-od  should  be  an 
excuse  for  non-performance  "  (/),  and  that  the  defence  was 
a  good  one.    In  Robimon  v.  Davison  {g)  the  defendant's  RobinBon 
wife,  «a  eminent  pianoforte  player,  was  engaged  to  play  -„^'''^- 
at  a  concert.     When  the  time  came  she  was  disabled  by 
illness.    The  giver  of  the  entertainment  sued  for  the  loss 
he  had  incurred  by  putting  ofiE  the  concert,  and  had  a 
verdict  for  a  small  sum  under  a  direction  to  the  effect  that 
the  performer's  illness  was  an  excuse,  but  that  she  was 
bound  to  give  the  plaintiff  notice  of  it  within  a  reasonable 
time.    The  sum  recovered  represented  the  excess  of  the 
plaintiff's  expenses  about  giving  notice  of  the  postpone- 
ment to  the  public  and  to  persons  who  had  taken  tickets 
beyond  what  he  would  have  had  to  pay  if  notice  had  been 
sent  him  by  telegraph  instead  of  by  letter.    The  Court  of 
Exchequer  upheld  the  direction  on  the  main  point.    The 
reason  was  thus  shortly  put  by  Bramwell,  B.     "  This  is  a 

U)  L.  E.  4  O.  P.  1.  p.  7. 

(/)  Per  Montague  Smith,  J.  at  (^)  L.  B,  6  fbc.  269, 
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Tho 

oontraot 
beooxnes 
Toid,  not 
only- 
voidable 
at  option 
of  party 
disablea. 
Semble, 
notice 
should  be 
given  to 
the  other 
party. 


Hallv. 

Wright: 

anoxnaloiu 

decision 

on  the 

oontraot 

to  many: 


contract  to  perform  a  service  which  no  deputy  oould  per- 
form, and  which  in  case  of  death  could  not  be  performed 
by  the  executors  of  the  deceased:  and  I  am  of  opinion 
that  by  virtue  of  the  terms  of  the  original  bargain  in- 
capacity either  of  body  or  mind  in  the  performer,  without 
default  on  his  or  her  part,  is  an  excuse  for  non-perform- 
ance" (Ji).  The  same  judge  also  observed,  in  effect,  that 
the  contract  becomes,  not  voidable  at  the  option  of  the 
party  disabled  from  performance,  but  wholly  void.  Here 
the  player  could  not  have  insisted  "  on  performing  her 
engagement,  however  ineffectually  that  might  have  been," 
when  she  was  really  imfit  to  perform  it.  The  other  party*s 
right  to  rescind  has  since  been  established  by  a  direct 
decision  (t).  No  positive  opinion  was  expressed  on  the 
other  point  as  to  the  duty  of  giving  notice.  But  it  may 
be  taken  as  correct  that  it  is  the  duty  of  the  party  disabled 
to  give  the  earliest  notice  that  is  reasonably  practicable. 
Probably  notice  reasonable  in  itself  oould  not  be  required, 
for  the  disabling  accident  may  be  sudden  and  at  the  last 
moment,  and  the  duty  must  be  limited  to  cases  where 
notice  can  be  of  some  use  {k).  It  further  appears  from 
the  case  that  the  effect  of  an  omission  of  this  duty  is  that 
the  contract  remains  in  force  for  the  purpose  only  of 
reoovering  such  damage  as  is  directly  referable  to  the 
omission.  The  decision  also  shows,  if  express  authority  be 
required  for  it,  that  it  matters  not  whether  the  disability 
be  permanent  or  temporary,  but  only  whether  it  is  such  as 
to  prevent  the  fulfilment  of  the  particular  contract. 

In  the  earlier  and  very  peculiar  case  of  Hall  v.  Wright  (I) 
the  question,  after  some  critical  discussion  of  the  pleadings, 
which  it  is  needless  to  follow,  came  to  this :  **  Is  it  a  term 
in  an  ordinary  agreement  to  marry,  that  if  a  man  from 
bodily  disease  cannot  marry  without  danger  to  his  life,  and 

(h)  L.  R.  6  Ex.  at  p.  277. 
{i)  Poussard 
Q.  B.  D.  410. 


Fouasard  v.  Spiers  ^  Fond^  1 


(k)  Op.  the  doctrine  as  to  giving 
notice  of  abandonment  to  under- 


writers, Rankin  v.  Potter,  L.  R.  6 
H.  L.  83,  121,  167. 

(t)  E.  B.  &  E.  746,  29  L.  J.  Q.  B. 
43. 
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is  unfit  for  marriage  from  the  cause  mentioned  at  the  time  illnefls 
appointed,  he  shall  be  excused  marrying  then  P  "  (m)  or  in  f^^  ^? 
other  words:  "Is  the  continuance  of  health,  that  is,  of  such  "*fire  no 
a  state  of  health  as  makes  it  not  improper  to  marry,"  an 
implied  condition  of  the  contract  P  (n).  The  Court  of  Ex- 
chequer Chamber  decided  by  four  to  three  that  it  is  not, 
the  Court  of  Queen's  Bench  having  been  equally  divided. 
The  majority  of  the  judges  relied  upon  two  reasons :  that 
if  the  man  could  not  marry  without  danger  to  his  life,  that 
did  not  show  the  performance  of  the  contract  to  be  im- 
possible, but  at  most  highly  imprudent ;  and  that  at  any 
rate  the  contract  could  be  so  far  performed  as  to  give  the 
woman  the  status  and  social  position  of  a  wife.  It  was  not 
disputed  that  the  contract  was  voidable  at  her  option. 
"  The  man,  though  he  may  be  in  a  bad  state  of  health, 
may  nevertheless  perform  his  contract  to  marry  the  woman, 
and  so  give  her  the  benefit  of  social  position  so  far  as  in 
his  power,  though  he  may  be  unable  to  fulfil  all  the  obliga- 
tions of  the  marriage  state ;  and  it  rests  with  the  woman 
to  say  whether  she  will  enforce  or  renounce  the  con- 
tract" (o).  As  to  the  first  of  these  reasons,  the  question 
is  not  whether  there  is  or  not  an  absolute  impossibility, 
but  what  is  the  true  meaning  of  the  contract ;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one  might  expect 
the  conditions  and  exceptions  impU^  in  strictly  personal 
contracts  to  be  extended  rather  than  excluded  (p).  As  to 
the  second  reason,  it  cannot  be  maintained,  except  against 
the  common  understanding  of  mankind  and  the  general 
treatment  of  marriage  by  English  law,  that  the  acquisition 
of  legal  or  social  position  by  marriage  is  a  principal  or  in- 
dependent object  of  the  contract.    Unless  it  can  be  so  con- 

(m)  Per  Bramwell,  B.  29  L.  J.  {p)  It  has  long  been  settled  that 

Q.  B.  45.  the  contract  to  marry  is  so  far  per- 


(n)  Per  Pollock,  0.  B.  ib.  62.  sonal  that  executors,  in  the  absence 

and   difitingxiiBhed   by    Montague      estate,  cannot  sue  upon  it.     Cham' 


(o)  The  case  is  thus  explained      of  special  damage  to  the  personal 


Smith,  J.  in  Boast  v.  Firth^  L.B.  4      berlain  y.   WilliamMn,  2  H.  &  S. 
C.  P.  8.  408. 
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sideredy  the  reason  oannot  stand  with  the  principle  affinned 
in  Geipel  y.  Smith  {q)y  that  when  the  main  part  of  a 
oontraot  has  become  impossible  of  performance  by  an  ex- 
cepted cause,  it  mnst  be  treated  as  having  become  im- 
possible altogether.  The  decision  itself  can  be  reviewed 
only  bj  a  court  of  ultimate  appeal;  but  it  is  so  much 
against  the  tendency  of  the  later  cases  that  it  is  now  of 
little  or  no  authority  beyond  the  point  actually  decided, 
which  for  the  obvious  reasons  indicated  in  some  of  the 
judgments  is  not  at  all  likely  to  recur  (r). 
Limita-  The  rule  now  before  us  applies  only  to  contracts  for 

nde  to       actual  personal  services.    A  contract  of  which  the  perf  orm- 
«>^^™f*®    ance  depends  less  directly  on  the  promisor's  health  is  not 
penonal     presumed  to  be  conditional.     If  a  man  covenants  to  insure 
*®'^*^^     his  life  within  a  certain  time,  he  is  not  discharged  by  his 
health  becoming  so  bad  before  the  end  of  that  time  as  to 
make  his  life  uninsurable  (a).    It  has  never  been  supposed 
that  the  current  contracts  of  a  manufacturing  firm  are 
affected  in  law  by  the  managing  partner  being  too  ill 
to  attend  to  business,  though  there  are  many  kinds  of 
business  in  which  the  proper  execution  of  an  order  may 
depend  on  the  supervision  of  a  particular  person.    And  in 
general  terms  it  may  be  said  that  no  contract  which  may 
be  performed  by  an  agent  can  be  discharged  by  a  cause  of 
this  kind. 

Bights  As  we  saw  in  the  case  of  contracts  falling  directly 

J^^^^     within  the  rule  in  Taylor  v.  Caldwell^  so  in  the  case  of 

under  the   contracts  f  or  personal  services  the  dissolution  of  the  con- 

lemain.      tract  by  subsequent    impossibility  does  not  affect  any 

specific  right  already  acquired  under  it.    Where  there  is 

an  entire  contract  of  this  kind  for  work  to  be  paid  for 

by  instalments  at    certain  times,  any  instalments  which 

{a)  L.  R.  7  Q.  B.  404.  Court  of  North  Carolina  oxprooaly 

(r)  See  Wharton  on  Contracts,  declined  to  follow  HaU  y.  Wright, 

\  324,  and  AUm  t.  Bmlur,  86  N.  C.  («)  Arthmr  t.  Wynm^  14  Ch.  D. 

91,  there  cited,  where  the  Sapreme  603. 
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have  beoome  due  in  the  oontraotor's  lifetime  remain 
due  to  his  estate  after  the  contract  is  put  aa  end  to 
by  his  death  {t).  In  like  manner  where  a  premium 
has  been  paid  for  apprenticeship,  and  the  master  duly 
instructs  the  apprentice  for  a  part  of  the  term,  and 
then  dies,  his  executors  are  not  bound  to  retimi  the 
premium  or  any  part  of  it  as  on  a  failure  of  considera- 
tion. So  the  Court  of  Common  Fleas  held  in  1871  {u)y 
dissenting  from  a  decision  the  other  way  in  the  Court 
of  Chancery  {x)^  which,  howeyer,  cannot  be  taken  as 
establishing  a  different  rule  of  equity,  or  therefore  one 
which  under  the  Judicature  Acts  must  prevail.  For, 
except  so  far  as  it  can  be  referred  to  the  summary 
jurisdiction  of  the  Court  over  its  own  officers,  that  decision 
is  founded  on  the  supposition  that  a  proportionate  part  of 
the  premium  was  a  debt  at  law  (p). 

Where  an  existing  contract  is  varied  or  superseded  by  a  Substi- 
subsequent  agreement,  and  the  performance  of  that  agree-  oontraot 
ment  becomes  impossible  {e.  g,  by  the  death  of  a  person  J>«)oimnff 
according  to  whose  estimate  a  sum  is  to  be  assessed)  so  that  of  per- 
the  parties  are  no  longer  bound  by  it,  they  will  be  remitted  '^'°^*°<'®' 
to  the  original  contract  if  their  intention  can  thereby  be 
substcmtially  carried  out.    At  all  events  a  party  for  whose 
benefit  the  contract  was  varied,  and  who  but  for  his  own 
delay  might  have  performed  it  as  varied  before  it  became 
impossible,  cannot  afterwards  resist  the  enforcement  of  the 
contract  in  its  original  form  (s). 

3.  We  now  come  to  the  case  of  a  contract  becoming  im-  8.  Impos- 
possible  of  performance  by  the  default  of  either  party.         dofauS  df 

either 

Where  the  promisor  disables  himself  by  his  own  default  P^^y* 
from  performing  his  promise,  not  only  is  he  not  excused  E^^jJJ,^ 

(0  Sttiibt  y.  HolywtURy,  Co.  L.  (y)  2  Mao.  &  G.  at  p.  139;  and 

B.  2  Ex.  311.  see  the  judgments  of  Bovill,  G.  J. 

(tt)  Whitieup  T.  Muffhet,  L.  B.  6  and    Willes,    J.    in   Whineup   r. 

O.  P.  78.  Hughet. 

(x)  Sini  y.  ToUon,  2  Mao.  &  Q.  (s)  Firth  y.  Midland  Ity.  Co,  20 

134.  £q.  100. 
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no  excuse,  (for  which  indeed  authority  would  be  Buperfluous)  but  his 
bra,^  of    ooi^duot  is  equivalent  to  a  breach  of  the  contract)  although 
contract,     the  time  for  performance  may  not  have  arrived,  and  even 
though  in  contingent  circumstances  it  may  again  become 
possible  to  perform  it  (a).    A  default  consisting  in  mere 
omission  may  have  the  same  effect.     Where  an  arbitrator 
awards  that  the  defendant  shall  pay  the  plaintiff's  taxed 
costs  of  a  suit  on  a  certain  day,  it  is  the  defendant's  busi- 
ness to  have  them  taxed  before  that  day,  and  it  is  no 
excuse  that  in  fact  he  had  not  notice  of  the  taxation 
in  time  to  pay  them  at  the  time  and  place  fixed  by  the 
award  (i). 
Default  of      On  the  other  hand,  where  the  promisor  is  prevented 
^ha^ea  ^™  performing  his  contract  or  any  part  of  it  by  the  de- 
promiaor,    fault  or  refusal  of  the  promisee,  the  performance  is  to  that 
be  treated  extent  excusod ;  and  moreover  default  or  refusal  is  a  cause 
as  breach,  ^f  actiou  on  which  the  promisor  may  recover  any  loss  he 

OP  makea  ^  */  j 

oontiact      has  incurred  thereby  (c),  or  he  may  rescind  the  contract 

and  recover  back  any  money  he  has  already  paid  under 

it  (d).    Default  may  consist  either  in  active  interruption 

or  interference  on  the  part  of  the  promisee  (^),  or  in  the 

mere  omission  of  something  without  which  the  promisor 

cannot  perform  his  part  of  the  contract  (/). 

Roberts  i^.      The  principle,  in  itself  well  settled,  is  illustrated  by 

^Jj^^^     several  modem  cases.     Where  the  failure  of  a  building 

Bionera,      contractor  to  complete  the  works  by  the  day  specified  is 

&0. 


voidable 
at  his 
option. 


(a)  1  Bo.  Ab.  448,  B.,  citing  21 
E.  4,  64,  pi.  26  :  **  If  you  are  bound 
to  enfeoff  me  of  the  manor  of  D. 
before  such  a  feast,  and  you  make 
a  feoffment  of  that  manor  to 
another  before  the  feast,  you  hare 
forfeited  the  bond  notwithstanding 
that  you  hare  the  land  back  before 
the  feast,  having  once  disabled 
yourself  from  making  the  said 
feoffment,"  per  Choke,  J. 

(6)  Bxgland  y.  Sielton,  12  East, 
436. 

(e)  As  in  the  familiar  case  of  an 
action  for  non-acceptance  of  goods. 


for  not  furnishing  a  cargo,  &c.;  so 
with  a  special  contract,  e.  g,  HoberU 
▼.  Bury  CommiBtionerM^  ii.  R.  4  G.  P. 
756,  in  Ex.  Ch.  6  C.  P.  310. 

id)  GtUty.  Edwards,  7  T.  R.  181. 

le)  1  Ro.  Ab.  453,  N. 

(/)  Where  a  condition  can  be 
performed  only  in  the  obligee's 
presence,  his  absence  is  an  excuse, 
1  Ro.  Ab.  457,  U.  A  covenant  to 
make  within  a  year  such  assurance 
as  the  covenantee's  counsel  shall 
devise  is  dischargfed  if  the  cove- 
nan  tee  does  not  tender  an  assurance 
within  the  year,  t^.  446,  pi.  12. 
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caiifled  by  the  failure  of  the  other  parties  and  their  archi- 
tect to  supply  plans  and  set  out  the  land  necessary  to 
enable  him  to  commence  the  works,  "the  rule  of  law 
applies  which  exonerates  one  of  the  two  contracting  parties 
from  the  performance  of  a  contract  when  the  performance 
of  it  is  prevented  and  rendered  impossible  by  the  wrongful 
act  of  the  other  contracting  party  "  (^),  and  the  other  party 
cannot  take  advantage  of  a  provision  in  the  contract 
making  it  determinable  at  their  option  in  the  event  of  the 
contractor  failing  in  the  due  performance  of  any  part  of 
his  undertaking  {g).  So  where  it  is  a  term  of  the  contract 
that  the  contractor  shall  pay  penalties  for  any  delay  in  the 
fulfilment  of  it,  no  penalty  becomes  due  in  respect  of  any 
delay  caused  by  the  refusal  or  interference  of  the  other 
party  (A).  Where  a  machine  is  ordered  for  doing  certain 
work  on  the  buyer's  land,  on  the  terms  that  it  is  to  be 
accepted  only  if  it  answers  a  certedn  test ;  there,  if  the 
buyer  fails  to  provide  a  fit  place  and  occasion  for  trying 
the  machine,  and  so  deals  with  it  as  to  prevent  a  fair  test 
from  being  applied  according  to  the  contract,  he  is  bound 
to  accept  and  pay  for  the  machine  (i). 

In  Raymond  v.  Minton  {k)  it  was  pleaded  to  an  action  Cases  of 
of  covenant  against  a  master  for  not  teaching  his  appren-  ^l^^b^ 
tice  that  at  the  time  of  the  alleged  breach  the  apprentice 
would  not  be  taught,  and  by  his  own  wilful  acts  prevented 
the  master  from  teaching  him.  This  was  held  a  good 
plea,  for  "  it  is  evident  that  the  master  cannot  be  liable 
for  not  teaching  the  apprentice  if  the  apprentice  will  not 
be  taught."  An  earlier  and  converse  case  is  Elkn  v. 
Topp  (/),  referred  to  by  the  reporters.  There  a  master 
undertook  to  teach  an  apprentice  several  trades;  it  was 
held  that  on  his  giving  up  one  of  them,  and  thus  making 
the  complete  performance  of  his  own  part  of  the  contract 

{a\  Eoherts  y.  Bury  CommiiHonert,  (t)  Maekay   y.   Biek,   in  H.  L. 

L.  B.  6  0.  P.  310,  329.  (Sc.),  6  App.  Ca.  261. 

(A)  Holme  y.  Ouppy,  3  M.  &  W.  (k)  L.  R.  1  Ex.  244. 

387  ;  Ruttell  y.  Ba  Sandeira,  13  C.  (/)  6  Ex.  424,  442 ;  20  L.  J.  Ex. 

B.  N.  S.  149,  32  L.  J.  C.  P.  68.  241. 
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impoflsibley  the  apprentice  was  no  longer  bound  to  serve 
him  in  any.  ^  If  the  master  is  not  ready  to  teach  in  the 
vezy  trade  whidi  he  has  stipulated  [promised]  to  teach, 
the  apprentice  is  not  bound  to  serve."  A  case  of  the  same 
sort  is  put  by  Choke,  J.  in  the  Year  Book,  22  Ed.  4, 26,  in 
a  case  from  which  one  passage  has  already  been  given. 

"  If  I  am  boimd  to  Catesb^  [then  another  jndge  of  the  Common  Fleas] 
that  my  son  shall  senre  him  for  seren  jean,  and  I  come  with  my  son  to 
CatcHby,  and  offer  my  son  to  him,  and  he  will  not  take  him,  there  because 
there  is  no  default  on  my  part  I  shall  not  forfeit  the  bond.  In  like  manner 
if  he  took  my  son  and  afterwards  within  the  term  sent  him  away,  it  is 
unreasonable  that  this  should  be  a  forfeiture." 

Altema-         Where  a  contract  is  in  the  alternative  to  do  one  of  two 
tract.    '     things  at  the  promisor's  option,  and  one  of  them  is  impos- 
Whereone  gible   the  promisor  is  bound  to  perform  that  which  is 
poflfable,     possible  (m).      We  find   the  xnle  dearly  stated  in  the 
We  one"'   ^^g^W'    Where  one  of  two  things  contracted  for  in 
must  be     the  alternative  subsequently  becomes  impossible,  it  is  a 
ed.  v^ere  question  of  construction  for  which  no  positive  rule  can  be 
one  be-      \^^  down,  whether  according  to  the  true  intention  of  the 
impos*       parties  the  promisor  must  perform  the  alternative  which 
a  question  remains  possible,  or  is  altogether  discharged  (o).    It  was 
of  con-       held,  indeed,  in  Laughter^ s  QQ&e{p)  that  where  the  con- 
dition of  a  bond  is  for  either  of  two  things  to  be  done  by 
the  obligor,  and  one  of  them  becomes  impossible  by  the 
act  of  God,  he  is  not  bound  to  perform  the  other.    But 
this  is  to  be  accounted  for  by  the  peculiar  treatment  of 
bonds,  of  which  we  shall  speak  presently,  the  right  of 
election  being  part  of  the  benefit  of  the  condition,  of  which 
the  obligor  is  not  to  be  deprived.    And  even  as  to  bonds 
the  general  proposition  has  been   denied  (o).      In  the 
absence  of  anything  to  show  the  intention  in  the  particular 
case,  the  presumption  should  surely  be  the  other  way, 


241* 


[m)  2k  CVtta  y.  LwU^  1  B.  A;  P.      solimmiodo  stipalatiia  enem.    D. 

46.  1.  dev.  o.  97  pr. 

(«)  St  ita  stipulatus  fuero:    it  (o)  Bmrlworthr.Tmmfy  A  Ihnw, 

•wli ;   NMt   tUtrris^   MppoctMtmMmm       1,  25. 
ihri  f  proinde  erit  alque  te  sisti  {p)  6  Go.  Rep.  31  h. 
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namely  that  the  promisor  should  lose  his  eleotion  rather 
than  the  promisee  lose  the  whole  benefit  of  the  contraot. 
Where  either  the  promisor  or  the  promisee,  having  the 
right  under  a  contract  to  choose  which  of  two  things  shall 
be  done,  chooses  one  which  becomes  impossible  after  the 
choice  is  determined,  there  (on  authority  as  well  as  prin- 
ciple) it  is  the  same  as  if  there  had  been  from  the  first 
a  single  unconditional  contract  to  do  that  thing  (q).  In 
Soman  law  the  presumption  seems  distinctly  in  favour  of 
the  promisor  remaining  bound  to  do  what  is  possible  (r) ; 
otherwise  it  agrees  with  ours  (s). 

The  exception  as  to  mora  in  the  extract  given  in  the  Effects  of 
note  shows  the  application  here  of  the  general  rule  as  to  ^®"^*' 
impossibility  caused  by  acts  of  the  parties.  The  case  put 
is  that  the  creditor  has  made  his  election  (to  have  Stichus, 
suppose)  but  has  neglected*  or  refused  to  accept  Stichus : 
now  if  Stichus  dies  he  cannot  demand  Famphilus.  It  is 
the  same  as  if  there  had  been  a  single  promise,  and  the 
performance  made  impossible  by  the  promisee's  default. 
The  same  rule  is  given  in  another  passage  {t). 


(g)  Brown  y.  Soyal  Iruwranee  Co, 
p.  361y  above. 

(r)  Saye  that  in  the  case  of  an 
alteirnatiTe  obligation  to  deliyer 
spedfio  objects  at  the  promisor's 
eleotion  he  still  has  an  election  in 
tohaioM,  as  it  is  said,  i.e,  he  may  at 
his  option  pay  the  value  of  tiiat 
which  has  perished.  See  Yan- 
gerow,  Pand.  6  669,  note  2  (3.  22 
sqq.)  where  tne  subject  is  fully 
worked  out. 

{»)  Papinian  says:  Stiehum  aut 
Famphilumy  utrum  ego  velitn,  dare 
epondee  f  altero  mortuo,  qui  vivit 
solus  petetur,  nisi  si  mora  facta  sit 
in  eo  mortuo,  quern  petitor  elegit ; 
tone  enim  pezinde  solus  ille  qui 
deoessit  praebetur  ac  si  solus  in  ob- 
ligationem  deduotus  fuisset.  Quod 
si  promissoris  fuerit  electiOi  de- 
funoto  altero  (i.f.  before  eleotion 
made),    qui   superest   aequo   peti 


potest.  D.  46.  3.  de  solut.  et  lib. 
96  pr.  He  TOOoeeds  to  this  curious 
question :  What  if  one  dies  by  the 
debtor's  default  before  eleotion 
made,  and  afterwards  the  other 
dies  without  his  default  ?  Ko  ac- 
tion can  be  maintained  on  the 
stipulation,  but  there  is  a  remedy 
by  doli  actio. 

{i)  Stipulatus  sum  Damam  aut 
Erotem  servum  dari,  cum  Damam 
dares,  ego  quominus  acoiperem  in 
mora  f ui ;  mortuus  est  Dama ;  an 
putes  me  ex  stipulatu  actionem 
habere  P  Kespondit,  secundum  Mas« 
surii  Sabini  opinionem  puto  te  ex 
stipulatu  agere  non  posse ;  nam  is 
reote  existimabat,  si  per  debitorem 
mora  non  esset,  quominus  id  quod 
debebat  solveret,  oontinuo  eum 
debito  liberari.  D.  46.  I.  de  t.  o. 
106. 
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Condi- 
tional 
contraotfl. 


In  what 
ways  con- 
dition 
maybe 
neoessaiy 
or  impos- 
sible. 


There  is  yet  something  to  be  said  of  the  treatment  of 
conditional  contracts  where  the  condition  is  or  becomes 
impossible.  A  condition  may  be  defined  for  the  present 
purpose  as  an  agreement  or  term  of  an  agreement  whereby 
the  existence  of  a  contract  is  made  to  depend  on  a  future 
contingent  event  assigned  by  the  will  of  the  parties  {u). 

The  condition  may  be  either  that  an  event  shall  or  that 
it  shall  not  happen,  and  is  called  positive  or  negative  ac- 
cordingly. Now  the  event  which  is  the  subject-matter  of 
the  condition,  instead  of  being  really  contingent,  may  be 
necessary  or  impossible,  in  itself  or  in  law.  But  the  nega- 
tion of  a  necessary  event  is  impossible  and  the  negation 
of  an  impossible  event  is  necessary.  It  therefore  depends 
further  on  the  positive  or  negative  character  of  the  con- 
tingency whether  the  condition  itself  is  necessary  or 
impossible. 

Thus  we  may  have  conditional  promises  with  conditions 
of  these  kinds : 

Necessary : 

(a)  By  affirmation  of  a  necessity.  Ab  a  promise  to  pay 
100/.,  "  if  the  sun  shall  rise  to-morrow." 

(/3)  By  negation  of  an  impossibility :  "  If  J.  S.  does  not 
climb  to  the  moon,"  or  ^^  if  my  executor  does  not  sue  for 
my  debt  to  him." 

Impossible : 

(7)  By  affirmation  of  an  impossibility :  ^'  If  J.  S.  shall 
climb  to  the  moon,"  or  **  if  J.  S.  shall  create  a  new 
manor." 

(S)  By  negation  of  a  necessity :  ^*  If  the  sun  shall  not 
rise  to-morrow,"  or  "  if  my  personal  estate  shall  not  be 
liable  to  pay  my  debts  "  (a?). 

It  is  obvious  that  as  a  matter  of  logical  construction  the 
forms  {a)  and  (/3)  are  equivalent  to  unconditional  promises^ 
(7)  and  (S)  to  impossible  or  nugatory  promises.    And  so 


(»)  Savigny,  Syst.  §  116(3.121); 
Fothier,  ObL  {  199. 


{x)  Slightly  modified  from  Sa- 
vigny,  Syst.  §  121  (8.  156,  16S). 
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we  find  it  dealt  with  by  the  Boman  law  (y).  It  is  equally 
obyioiis  that  (still  as  a  matter  of  logical  construotion)  there 
is  nothing  to  prevent  the  condition  from  having  its  regular 
effect  if  the  event  is  or  becomes  impossible  in  fact.  For 
example,  "  if  A.  shall  dig  1000  tons  of  clay  on  B.'s  land 
in  every  year  for  the  next  seven  years  " :  here  there  may 
not  be  so  much  clay  to  be  dug  or  A.  may  die  in  the 
first  year.  But  a  promise  so  conditioned  is  perfectly 
consistent  and  intelligible  without  importing  any  further 
qualification  into  it;  and  it  would  obviously  be  more 
difficult  to  come  to  the  conclusion  that  some  further 
qualification  is  to  be  understood  than  in  the  case  of  a 
direct  and  unconditioned  contract  by  A.  himself  to  dig  so 
much  clay. 

Direct  covenants  or  promises  dependent  on  express  con- 
ditions must  be  construed  with  reference  to  these  general 
principles :  beyond  this  no  rule  can  be  given  except  that 
it  is  never  to  be  forgotten  that  the  object  of  judicial  con- 
struction  is  to  ascertain  and  give  effect  to  the  real  meaning 
of  the  parties  (z). 

Practically  the  discussion  in  our  books  of  conditions  and  Treat- 
their  effect  on  the  legal  transactions  into  which  they  enter  Editions 
is  limited  to  the  following  sorts  of  questions :  ^  Englidx 

1.  What  contracts  are  really  conditional,  or  in  technical 
language,  what  amounts  to  a  condition  precedent  (a) : 

2.  The  effect  of  conditions  and  conditional  limitations 
in  conveyances  at  common  law  and  under  the  Statute  of 
Uses  (which  topics  are  obviously  beyond  our  present 
scope) : 

3.  The  effect  of  conditions  in  bonds.      This  form  of 


(y)  *'  Si  impossibilis  condido  obli- 
grationibaB  adioiatnr,  nihil  valet 
stipiilatio.  Impoesibilis  autem  oon- 
dicio  habetnr,  cui  nattira  impedi- 
mento  eet  quo  minus  eziBtat,yelati 
si  quia  ita  dixerit :  Si  digito  caelum 
attigero,  dare  spondes  P  At  si  ita 
stipuletur:  Si  digito  caelum  non 
attigero,  dare  spondes  P  pure  facta 
obligatio  intellegitur  ideoque  statim 

P. 


petere  potest."  I.  3.  19.  de  inut. 
stipul.  }  11. 

(e)  See  per  Hartin,  B.  in  Brad' 
ford  T.  miliams,  L.  B.  7  Ex.  at 
p.  259. 

(a)  The  cUssical  authority  on  this 
topic  is  Serjeant  Williams  note  to 
Pordage  v.  Cole^  1  Wms.  Saund.  660 ; 
see  also  notes  to  Cutter  v.  Powell^  in 
2  Sm.  L.  G. 
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contract  is  now  gone  out  of  use  except  for  certain  special 
purposes,  but  was  formerly  general,  insomuch  that  ahnost 
all  the  older  learning  on  the  construction  and  performance 
of  contracts  is  to  be  found  under  the  head  of  conditions. 
Here  there  are  some  peculiarities  which  call  for  our  atten- 
tion in  this  place. 
Bonds.  So  far  as  the  form  goes,  a  bond  is  a  contract  dependent 

between     On  a  negative  condition.     In  the  first  instance  the  obligor 
the  tech-    prof  esscs  to  be  bound  to  the  oblic:©©  ia  a  siini  of  a  certain 

meal  form  *  ^  ,  , 

and  the  amount.  Then  follows  the  condition,  showing  that  if  a 
S^  5*^"  certain  event  happens  (generally  something  to  be  done  by 
instra-  the  obligor)  the  bond  shall  be  void,  but  otherwise  it  shall 
remain  in  force.  ^'  The  condition  is  subsequent  to  the 
legal  obligation ;  if  the  condition  be  not  fulfilled  the 
obligation  remains"  (b).  This  is  in  terms  a  promise, 
stated  in  a  singularly  involved  way,  to  pay  a  sum  of  money 
if  the  event  mentioned  in  the  condition  does  not  happen. 
But  this,  as  everybody  knows,  is  not  the  true  nature  of  the 
contract.  The  object  is  to  secure  the  performance  of  the 
condition,  and  the  real  meaning  of  the  parties  is  that  the 
obligor  contracts  to  perform  it  under  the  conventional 
sanction  of  a  penal  sum.  This  view  is  fully  recognized  by 
the  modem  statutes  regulating  actions  on  bonds,  by  which 
the  penalty  is  treated  as  a  mere  secuiiiy  for  the  perform- 
ance of  the  contract  or  the  payment  of  damages  in  de- 
fault (c) .  On  principle,  therefore,  a  bond  with  an  impossible 
condition,  or  a  condition  which  becomes  impossible,  should 
be  dealt  with  just  as  if  it  were  a  direct  covenant  to  per- 
form  that  whik  is  or  becomes  impossible.  Inthefomer 
case  the  bond  should  be  void,  in  the  latter  the  rule  in 
Tat/lor  V.  Caldicell{d)  would  determine  whether  it  were 
avoided  or  not.  We  have  seen  that  where  the  condition 
is  ilkgal  our  Courts  have  found  no  difficulty  in  consider- 
ing the  bond  as  what  in  truth  it  is,  an  agreement  to  do 

(h)  Sir  W.  W.  FoUett,  or^.  ^m-  {c)  As  to  these,  see  Jhruton  t. 

wick  V.  SwindelU,  3  A.  &  E.  876.  Dania,  L.  R.  8  Ex.  19. 

(<Q  3  B.  &  S.  826,  ntpraf  p.  367. 
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the  illegal  act.    But  in  the  ease  of  impossibility  the  law  Where 
has  stuck  at  the  merely  f oimal  view  of  a  bond  as  a  ^^ed^^ 
contract  to  pay  the  penal  sum,  subject  to  be  avoided  by  ateiyun- 
the  performance  of  the  condition ;  accordingly  if  the  con-  obligation 
dition  is  impossible  either  in  itself  or  in  law  the  obligation  J^^^^. 
remains  absolute.  cordhigto 

"  If  a  man  be  bound  in  an  obligation,  &c.,  with  condition  fornSa  ^ 
that  if  the  obligor  do  go  from  the  church  of  St.  Peter  in  confltroc- 
"Westminster  to  the  church  of  St.  Peter  in  Borne  within 
three  hours,  that  then  the  obligation  shall  be  void.  The 
condition  is  void  and  impossible  and  the  obligation  standeth 
good."  So,  again,  if  the  condition  is  against  a  maxim  or 
rule  in  law,  as  ^^  if  a  man  be  bound  with  a  condition  to 
6nfeo£E  his  wife,  the  condition  is  void  and  against  law, 
because  it  is  against  the  maxim  in  law,  and  yet  the  bond 
is  good  "  {e). 

In  the  same  way,  ^*  when  the  condition  of  an  obligation 
is  so  insensible  and  incertain  that  the  meaning  cannot  be 
known,  there  the  condition  only  is  void  and  the  obligation 
good»(/).   ^ 

On  the  point  of  subsequent  impossibility,  however,  the  But  sub- 
strictly  formal  view  is  abandoned,  and  an  opporite  result  ^^^. 
arrived  at,  but  still  in  an  artificial  way.    The  condition,  it  ^7^ 
is  said,  is  for  the  benefit  of  the  obligor,  and  the  perform- 
ance thereof  shall  save  the  bond ;  therefore  he  shall  not 
lose  the  benefit  of  it  by  the  act  of  Ghod  (^),  and  where  the 
condition  is  possible  at  the  date  of  the  instrument,  ^^  and 
before  the  same  can  be  performed  the  condition  becomes 
impossible  by  the  act  of  God,  or  of  the  law,  or  of  the 
obligee,  there  the  obligation  is  saved "  (A) ;  or  as  another 
book  has  it,  '^  the  obligation  and  the  condition  both  are 

{e)  Go.  Lit.  206^  (some  of  the  London  to  Borne  being  two  days 

ftc.*s  in  Ck>ke's  text  are  omitted).  and  eighteen  hours. 

To  the  ^me effect  Shepp.  Touohst.  (/)  Shepp.  Touohst.  373. 

372.    As  to  going  to  Rome  the  Q)  This  reasoning  appears  both 

more  usual  phrase  in  the  old  books  in  Laughter' b  ca.  5  Co.  itep.  21 6, 

is  three  days ;  which  is  now  inap-  and  Lamh*8  ca.  ib.  23  b. 

pUcable,  the  course  of  post  from  {h)  Ck).  Lit.  206  a. 

C  c2 


388 


IMPOSSIBLE  AGREEMENTS. 


beoome  void"  (i).  '^  Generally  if  a  oondition  that  was 
possible  when  made  is  become  impossible  by  the  act  of 
Gbd,  the  obligation  is  discharged ''  {k).  As  to  the  acts  of 
the  law  and  of  the  obUgee  this  agrees  vntii  the  doctrine 
of  contracts  in  general :  as  to  ineyitable  accident  it  esta- 
blishes a  different  rule.  The  decision  in  Laughter's  case 
{mpraj  p.  382)  was  an  application  of  the  same  view,  and 
it  therefore  appears  that  there  should  never  have  been 
any  question  of  extending  it  to  direct  covenants  or  con- 
tracts. 

The  peculiar  law  thus  laid  down  is  distinctly  recognized 
by  modem  authorities  (/).  However,  if  a  bond  appears 
on  the  face  of  it  to  be  given  to  secure  the  performance  of 
an  agreement  which  it  recites,  the  condition  will  take 
effect  according  to  the  true  intention  of  the  agreement 
rather  than  the  technical  construction  resulting  from  the 
form  of  the  instrument  (m). 


Altema- 
tiyeoon- 
ditions, 
and  de- 
fault of 
parties; 
■amelaw 
as  for 
ordinary 
oontraots. 


Alternative  conditions^  at  any  rate  as  to  immediate  im- 
possibility, and  conditions  made  impossible  by  the  default 
of  the  parties,  or  otherwise  than  by  the  "  act  of  G-od,"  are 
treated  in  the  same  way  as  direct  promises. 

**  When  a  oondition  beoomeB  impoaeible  by  the  act  of  the  obligor,  snoh 
impoBsibility  forma  no  answer  to  an  action  on  the  bond  (»). 

*' When  the  oondition  of  an  obligation  is  to  do  two  things  by  a  day,  and 
at  the  time  of  ma^lnng  the  obligation  both  of  them  are  possible,  bat  after, 
and  before  the  time  when  the  same  are  to  be  done,  one  of  the  things  is 
beoome  impossible  by  the  act  of  Ckxl,  or  by  the  sole  act  and  laches  of  the 
obligee  >iiTn«ftlf ;  in  this  case  the  obligor  is  not  bound  to  do  the  other  thing 
that  is  possible,  but  is  discharged  of  the  whole  obligation.  Bnt  if  at  the 
time  of  making  of  the  obligation  one  of  the  things  is  and  the  other  of  the 
things  is  not  possible  to  be  done,  he  must  perform  that  which  is  possible. 
And  if  in  the  first  case  one  of  the  things  become  impossible  afterwards  by 
the  act  of  the  obligor  or  a  stranger,  the  obligor  most  see  that  he  do  the 


SShepp.  Tonbhst.  372. 
)  Bo.  Ab.  1.  449,  O,  pi.   1 ; 
repeated  on  p.  461, 1,  pi.  1. 

(/)  1  Wms.  Sannd.  238;  per 
Wiliiams,  J.  JSrown  ▼.  Jfayor  of 
LotiOon,  9  C.  B.  N.  8.  726,  747,  30 


L.  J.  C.  P.  226,  230. 

(m)  Bewncky.  SwmdeaiJSx,Ch., 
3  A.  &  E.  868. 

(n)  Per  Cur.  BenciekY^SwindiUtf 
3  A.  &  £.  at  p.  883. 
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other  thing  at  his  peril."  If  the  condition  be  that  A.  shall  many  B.  by 
a  day,  and  before  the  day  the  obligor  himself  doth  many  her :  in  this  case 
the  condition  is  broken.  Bat  if  the  obligee  many  her  before  the  day,  the 
obligation  is  discharged  (o). 

"  If  a  man  is  bound  to  me  in  20/.  on  condition  that  he  pay  me  10/.,  in 
that  case  if  he  tender  me  the  money  and  I  refnse  he  is  altogether  excused 
from  the  obligation,  because  the  default  is  on  my  part  who  am  the 
obligee"  (p). 

The  pTOYisions  of  the  Indian   Contract  Aot  on  the  Indian 
subject  of  this  chapter  are  given  in  the  Appendix  (q).    It  Act 
will  be  seen  that  simplicity  is  gained  at  the  expense  of  ^^^^ 
considerable  departure  from  the  principles  of  English  law,  English 
and  perhaps  also  at  the  expense  of  definiteness  on  some  ^^' 
points.     The  most  important  change  is  the  extension  of 
the  principle  of  Taylor  y.  Caldwell  so  as  to  make  it  an 
implied  condition  in  all  contracts  that  the  performance 
shall  remain  possible. 

(o)  Shepp.  Touchst.    382,    392.  (p)  Brian,  G.  J.  22  Ed.  4.  26. 

And  see  pp.  393-4.  {q)  Note  E. 


(    390    ) 


CHAPTER  Vm. 
Mjstakk. 

Part  I.    Of  Mistake  in  G-bneral. 

GonditioiiB  HiTHERTO  we  have  been  dealing  with  perfectly  general 
Te^ty  or  Conditions  for  the  formation  or  subsistence  of  a  valid  oon- 
freedomoi  tract,  and  as  a  consequence  of  this  the  roles  of  law  we 

ooDflent.  .  - 

have  had  occasion  to  explain  are  for  the  most  part  collateral 
or  even  paramount  to  the  actual  intention  or  belief  of  the 
parties.  Exceptions  to  this  do  certainly  occur,  but  chiefly 
where  (as  in  great  part  of  the  doctrine  of  Impossibility) 
the  rules  are  in  truth  reducible  to  roles  of  construction. 
We  have  had  before  us,  on  the  whole,  the  purely  objective 
conditions  of  contract;  the  questions  which  must  be 
answered  before  the  law  can  so  much  as  think  of  giving 
efiect  to  the  consent  of  the  parties.  We  now  come  to  a 
set  of  conditions  which  by  comparison  with  the  foregoing 
ones  may  fairly  be  called  subjective.  The  consent  of  the 
parties  is  now  the  central  point  of  the  inquiry,  and  our 
task  is  to  examine  how  the  legal  validity  of  an  agreement 
is  affected  when  the  consent  or  apparent  consent  is  de- 
termined  by  certain  oaufles. 

The  existence  of  consent  is  ascertained  in  the  first  in- 
stance by  the  rules  and  principles  set  forth  in  the  first 
chapter.  When  the  requirements  there  stated  are  satisfied 
by  a  proposal  duly  accepted,  there  is  prima  facie  a  good 
agreement,  and  the  mutual  communications  of  the  parties 
are  taken  as  the  expression  of  a  valid  consent.  But  we 
still  require  other  conditions  in  order  to  make  the  consent 
binding  on  him  who  gives  it,  although  their  absence  is  in 
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geneial  not  to  be  assmxied,  and  the  party  seeking  to 
enf  oroe  a  oontraot  is  not  expected  to  give  affinnative  proof 
that  they  have  been  satisfied.  Not  only  must  there  be 
consent,  but  the  consent  must  be  true,  full,  and  free. 

The  reality  and  completeness  of  consent  may  be  affected  (a) 
by  ignorance,  that  is,  by  wrong  belief  or  mere  absence  of 
information  or  belief  as  to  some  fact  material  to  the  agree- 
ment. Freedom  of  consent  may  be  affected  by  fear  or 
by  the  consenting  party  being,  though  not  in  bodily  or 
immediate  fear,  yet  so  much  under  the  other's  power,  or 
in  dependence  on  him,  as  not  to  be  in  a  position  to  exercise 
his  own  deliberate'  choice.  Now  the  results  are  entirely 
different  according  as  these  states  of  mind  are  or  are  not 
due  to  the  conduct  of  the  other  party  (or,  in  certain  cases, 
to  a  relation  between  the  parties  independent  of  the  par- 
ticular occasion).  When  they  are  so,  the  legal  aspect  of 
the  case  is  altogether  changed^  and  we  look  to  that  other 
party's  conduct  or  position  rather  than  to  the  state  of 
mind  induced  by  it.  We  speak  not  of  Mistake  induced 
by  Fraud,  but  of  Fraud  simply,  as  a  ground  for  avoiding 
contracts,  though  there  can  be  no  Fraud  where  there  Is 
no  Mistake.    We  have  then  the  following  combinations : 


A.  Iffnoranee, 

A.  Not  caused  by  act  {b)  ol  other  party-,  is  re- 

ferred in  law  to  the  head  of 
Caused  by  act  (b)  of  other  party 

B.  without  WTongfol  intention. 
0.               with  wrongful  intention. 

B.  Fear,  or  dependence  exdttding  freedom  of  action. 

Not  caused  by  acts  of  other  party  or  relation 
between  the  parties. 
D.  Gaused'by  such  acts. 
B.  By  such  relation. 


Classifica- 
tion and 

Miitahe.  l«gal  «>n- 

seanences 

of  Mis- 
Misrepretentatum,    ^^q 

Fraud.  Fraud,  &o. 


(Lnmateiial.) 
DuresM  or  Coercion. 
Undue  influence. 


(a)  It  is  quite  wrong,  as  Savigny 
has  shown,  to  say  that  a  consent 
determined  by  mistake,  fraud,  or 
coercion  is  no  consent.  8yst.  }§  114, 
116  (3.  98  sqq.)*  If  it  were  so  the 
agreement  would  be  absolutely  void 
in  tOl  cases :  a  reduetio  ad  abeurdum 


which  is  no  lesscompletefor English 
than  for  Boman  law.  See  per  Lord 
Cranworth,  Boyse  v.  Mossborouahf  6 
H.  L.  C.  at  p.  44,  and  per  Xioid 
Chelmsford,  Oakee  v.  Turquand^ 
L.  K.  2  H.  L.  at  p.  349. 
(b)  It  will  be  seen  heieafter  that 


892  MIBTAKB. 

The  legal  oonBequenoes  of  these  states  of  things  are 
exoeedingly  various. 

A.  Mistake  does  not  of  itseff  a£Eeot  the  validity  of  oon- 
traots  at  all  (c).  But  mistake  may  be  suoh  as  to  prevent 
any  real  agreement  from  being  formed ;  in  whioh  case  the 
agreement  is  void:  or  mistake  may  occur  in  the  ex- 
pression of  a  real  agreement;  in  which  case,  subject  to 
rules  of  evidence,  the  mistake  can  be  rectified.  There 
are  also  rules  in  the  construction  of  certain  species  of 
contracts  which  are  founded  on  the  assumption  that 
the  expressions  used  do  not  correspond  to  the  real  inten- 
tion. The  jurisdiction  to  rectify  instruments  on  the 
ground  of  mistake,  as  well  as  the  peculiar  rules  of  con- 
struction just  mentioned,  is  derived  from  the  Court  of 
Chancery. 

B.  Contracts  induced  by  misrepresentation  are  not  void. 
In  many  cases,  and  imder  conditions  depending  on  the 
nature  of  the  contract,  they  are  voidable  at  the  option  of 
the  party  misled. 

c.  Contracts  induced  by  fraud  are  not  void,  but  voidable 
at  the  option  of  the  party  deceived. 

D,  E.  Contracts  entered  into  under  coercion  or  undue 
influence  are  not  void,  but  voidable  at  the  option  of  the 
party  on  whom  coercion  or  undue  influence  is  exercised. 

In  almost  every  branch  of  the  subject  there  have  been 
differences  between  the  doctrines  of  the  common  law  and 
those  of  equity ;  the  real  extent  of  these  differences,  how- 
ever, is  often  far  from  easy  to  ascertain. 

These  topics  have  now  to  be  considered  in  order.  And 
first  of  Mistake. 


iDgtake :        The  whole  topic  is  surrounded  with  a  great  deal  of  con- 
and  oon-     fusion  in  our  books,  though  on  the  whole  of  a  verbal  kind, 

omissions  axe  equiyale&t  to  acts  for  of  mind  in  the  party,  is  in  itself 

this  purpose  in  certain  exceptional  immaterial.  As  Fear  is  to  Coercion, 

cases.  so  is  Mistake  to  Fraud.    Say.  Syst. 

{e)  Just  as  fear,  merely  as  a  state  3.  1 16. 
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and  more  embarrasamg  to  students  than  to  praotitioners.  fluions 
Exactly  the  same  kind  of  confusion  prevailed  in  the  civil  ^'^f 
law  (whence  indeed  some  of  it  has  passed  on  to  our  own)  jeot. 
until  Savigny  cleared  it  up  in  the  masterly  essay  which 
forms  the  Appendix  to  the  third  volume  of  his  System. 
The  principles  there  established  by  him  have  been  fully 
adopted  by  later  writers  {d)f  and  appear  to  be  in  the  main 
applicable  to  the  law  of  England. 

The  difficulties  which  have  arisen  as  well  with  us  as  in 
the  civil  law  may  be  accounted  for  under  the  following 
heads: 

(1.)  Confusion  of  proximate  with  remote  causes  of  legal 
consequences :  in  other  words,  of  cases  where  mistake  has 
legal  results  of  its  own  with  cases  where  it  determines  the 
presence  of  some  other  condition  from  which  legal  results 
follow,  or  the  absence  of  some  other  condition  from  which 
legal  results  would  follow,  or  even  where  it  is  absolutely 
irrelevant. 

(2.)  The  assertion  of  propositions  as  general  rules  which 
ought  to  be  taken  with  reference  only  to  particular  effects 
of  mistake  in  particular  classes  of  cases.  Such  are  the 
TTiftTiTn  Xfan  videntur  qui  errant  consentire  and  other  similar 
expressions,  and  to  some  extent  the  distinction  between 
ignorance  of  fact  and  of  law  {e). 

(3.)  Omission  to  assign  an  exact  meaning  to  the  term 
"  ignorance  of  law  "  in  those  cases  where  the  distinction 
between  ignorance  of  law  and  ignorance  of  fact  is  material 
(the  true  rule,  affirmed  for  the  Boman  law  by  Savigny, 
and  in  a  slightly  different  form  for  English  law  by  Lord 
Westbury  (/),  being  that  "  ignorance  of  law  "  means  only 

(d)  Some  of  his  oonjeotorfil  deal-  compaot  and  luefiil  form. 

ingB  with  BpecifLo  anomidies  in  the  {e)  See  Savigny's  Appendix,  Kob. 

Eoman  texts  are  at  least  daring,  VIl.,  VIII.  Sjst.  3.  342,  344. 

but  this  does  not  oonoem  English  (/)  Cooper  v.   FhibbSf .  L.  B.  2 

students.     Vangerow    gives    the  H.  L.  at  p.  170:  to  whiohthediota 

general  doctrine  (Pand.  f  83, 1.  116  in  the  later  case  of  Earl  Beauehamp 

aqq.)  and  its  special  application  to  y.  Winn,  L.  R.  6  H.  L.  223,  really 

contract  {%b,  $604,   8.  275)  in  a  add  Httle  or  nothing. 
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ignoTanoe  of  a  general  ruh  of  law,  not  ignoranoe  of  a  tight 
depending  on  qnestionB  of  mixed  law  and  fact,  or  on  the 
true  oonstruotLon  of  a  partioolar  instroment). 

It  is  needless  to  point  out  in  detail  how  ihese  influences 
have  operated  on  our  books  and  even  on  judioial  expres- 
sions of  the  law.  We  rather  proceed  to  deal  with  the 
matter  affirmatively  on  that  which  appears  to  us  its  true 
footing. 

i.  Gkneral      A.  Mistake  in  general. 

MiBtake  as      ^^  general  rule  of  private  law  is  that  mistake  as  such 

tueh  in-      }^g^  j^q  les^  effects  at  all.    This  may  be  more  definitely 

operstiye  i  , 

expressed  as  follows : 

Where  an  act  is  done  under  a  mistake,  the  mistake  does 

not  either  add  anything  to  or  take  away  anything  from  the 

legal  consequences  of  that  act  either  as  regards  any  right 

of  other  persons  or  any  liability  of  the  person  doing  it,  nor 

does  it  produce  any  spedal  consequences  of  its  own ; 

ezoept  Unless  knowledipe  of  somethinir  which  the  mistake  pre- 

S^^  vents  from  beinTtnown,  71  intention    neoesJ^j 

Mture  of    depending  on  such  knowledge,  be  from  the  nature  of  the 

knowledge  particular  act  a  condition  precedent  to  the  arising  of  some 

moT'     right  or  duty  under  it. 

precedent  Special  exceptions  to  the  rule  exist,  bat  even  these  are 
oonse^  founded  on  special  reasons  beside,  though  connected  with, 
qnenoes.     the  mistake  itself. 

There  are  abundant  examples  to  show  ihe  truth  of  this 

proposition  in  both  its  brandbes. 

Aa  to  the       First,  mistake  is  in  general  inoperative  as  to  the  legal 

SbTp^im  position  or  liability  of  the  party  doing  an  act.    We  must 

^       premise  that  a  large  class  of  cases  is  altogether  outside  this 

miBtake.     question,  as  appears  by  the  qualifloation  with  which  the 

rule  has  just  been  stated ;  those,  namely,  where  a  hability 

attaches  not  to  the  doing  of  an  act  in  itself,  but  to  the 

doing  of  it  knotvingltf.    There,  if  the  act  is  done  without 

knowledge,  the  offence  or  wrong  is  not  committed,  and  no 
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liability  aiisee.    It  is  not  that  ignoranoe  is  an  ezoose  for 
the  wxongful  act,  but  that  there  is  no  wrongful  act  at 

It  is  oertain  that  ignoranoe  is  as  a  rule  no  ezouse  as  Wxongfnl 
regards  either  the  liabilities  of  a  quasi-oriminal  kind  which  igno^oe 
arise  nnder  penal  statutes  Ih)  or  such  as  are  purely  dvil.  ^  fi^enl 
Thus  ignorance  of  the  real  ownership  of  property  is  no 
defence  to  an  action  for  its  recoyery,  except  for  carriers  and 
a  few  other  classes  of  persons  exercising  public  employ- 
ments of  a  like  nature,  who  by  the  necessity  of  the  case 
are  specially  priyUeged  (t ) .  Again,  railway  companies  and 
other  employers  have  in  many  cases  been  held  liable  for 
acts  of  their  servants  done  as  in  the  exercise  of  their 
regular  employment,  and  without  any  unlawful  intention, 
but  in  truth  tmlawful  by  reason  of  a  mistake  on  the  part 
of  the  serrant :  the  act  being  one  which,  if  the  state  of 
circumstances  supposed  by  him  did  exist,  would  be  within 
the  scope  of  his  lawful  authority  (X;).  Of  course  the 
servant  himself  is  equally  liaUe.  Here,  indeed,  it  looks 
at  first  sight  as  if  the  mistake  gave  rise  to  the  employer's 
liability.  For  the  act,  if  done  with  knowledge  of  the  facts, 
and  so  merely  wrongful  in  intention  as  well  as  in  effect, 
would  no  more  charge  the  employer  than  if  done  by  a 
stranger.  But  it  is  not  that  mistake  has  any  special  effect, 
but  tiiat  knowledge,  where  it  exists,  takes  the  thiug  done 
out  of  the  dass  of  authorized  acts.     The  servant  who 


(^)  The  widerqneBtion  how  far  and 
under  what  oonditionfl  ignoranoe  of 
fact  erclndea  criminal  liability  la 
beyond  the  scope  of  this  work,  and 
too  important  to  bo  discussed  ind- 
dentalfy.  See  thereon  Stephen's 
Digest  of  Criminal  Law,  Art.  34, 
J2ey.  ▼.  JPrince,  L.  R.  2  C.  C.  R. 
164;  and  oonscQt  O.  W.  Holmes, 
jnnr.,  The  Common  Law,  pp.  49 
eqq. 

(A)  That  ignoranoe  cannot  be 
pleaded  in  discharge  of  statutory 
penalties,  see  Carter  y.  MeLartn^ 
L.  R.  2  So.  &  D.  126-6. 

(f)  I^ler  V.  EoUifUj  Ex.  Ch., 


L.  R.  7  Q.  B.  616,  afld.  in  H.  L. 
nom.  SoUina  y.  Fowler,  L.  R.  7 
H.  L.  767. 

(k^l  See  the  distinction  explained 
and  illustrated  by  Foultcn  v.Z.^S, 
W.  M,  Co,  L.  R.  2  Q.  B.  634,  and 
seyeral  later  cases:  the  last  are 
Bayley  v.  IfaneheBter,  ^e.  My.  Co. 
Ex.  Ch.  L.  R.  8  C.  P.  148  (em- 
ployer liable) ;  Bolingbroke  y.  Sufin' 
don  Local  Boards  L.  R.  9  C.  P.  676 
(employer  not  liable).  See  further 
on  the  principles  governing  this 
class  of  cases,  Bank  of  New  South 
Walee  v.  Owtton  (J.  C),  4  App.  Ca. 
270. 
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oommitB  a  wilful  and  gratuitous  (/)  wrong  (or  goes  out  of 
his  way  to  do  something  which  if  the  facts  were  as  he 
thought  might  be  lawful  or  even  laudable,  but  which 
he  has  no  charge  to  do)  is  no  longer  about  his  master's 
business, 
^oep-  Seal  exceptions  are  the  following: — An  officer  of  a  court 

ji^2  ^1^0  l^cu  quasi-judicial  duties  to  perform,  such  as  those 
P?'^^  of  a  trustee  in  bankniptcj,  is  not  personally  answerable 
limitad.  for  money  paid  by  him  under  an  excusable  misappre- 
hension of  the  iaw  (fit).  Also  an  officer  who  in  a  merely 
ministerial  capacity  executes  a  process  apparently  reg^ular, 
and  in  some  cases  a  person  who  pays  money  under  com- 
pulsion of  such  process,  not  knowing  the  want  of  jurisdic- 
tion, is  protected,  as  it  is  but  reasonable  that  he  should 
be  (n).  But  this  special  exception  is  confined  within 
narrow  bounds.  Mistake  as  to  extraneous  facts,  such  as 
the  legal  character  of  persons  or  the  ownership  of  goods, 
is  no  excuse.  It  is  '^  a  well  established  rule  of  law  that  if 
by  process  the  sheriff  is  desired  to  seize  the  goods  of  A., 
and  he  takes  those  of  B.,  he  is  liable  to  be  sued  in  trover 
for  them "  (o).  A  sheriff  seized  under  a  fi,  fa.  goods 
supposed  to  belong  to  the  debtor  by  marital  right.  After- 
wards the  supposed  wife  discovered  that  when  she  went 
through  the  ceremony  of  mamage  the  man  had  another 
wife  living :  consequently  she  was  still  the  sole  owner  of 
the  goods  when  they  were  seized.  Thereupon  she  brought 
trover  against  the  sheriff,  and  he  was  held  liable,  though 
possibly  the  plaintiff  might  have  been  estopped  if  she  had 
asserted  at  the  time  that  she  was  the  wife  of  the  person 
against  whom  the  writ  issued  {p), 

(I)  A  wilfnltrespaaa  which  is  not         («0  Sm  Mayor  of  London  ▼.  Cox^ 

gratuitouB,  but  done  in  the  oonrse  L.  it.  2  H.  L.  at  p.  269. 
of  employment  and  for  the  master's  (o)  Lord  Tenteiden,  O.J.  Olau' 

intended  benefit,  thooffh  without  or  pooU  y.  Young^  9  B.  &  C.  696,  700 ; 

against  orders,  may  majEe  the  master  op.  Otarlandy,  CarUsUf  4  CL&F. 

liable:   as   in  litnput   y.  London  693. 

Genoral  Omnibuo  Co.^hE.  Gh.),  1  H.  {p)  OIu^^ooUy.  Toung^  9  B.  &  G. 

ft  C.  626,  32  L.  J.  Ex.  84.  696,  701. 

(f»)  Experts  Ogle,  8  Ch.  711. 
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There  are  oertain  Glasses  of  cases  in  wfaioh  it  may  be  Ignorance 
said  that  mistakey  or  at  any  rate  ignorance,  is  the  con-  ^^J^f^. 
dition  of  acquiring  legal  or  equitable  rights.    These  are  dltlon  of 
the  exceptional  cases  in  which  an  apparent  owner  having  riglftsT^ 
a  defective  title,  or  even  no  title,  can  give  to  a  purchaser  (p^^^^^w 
a  better  right  than  he  has  himself,  and  which  fall  partly  withoat 
under  the  rules  of  law  touching  market  overt  and  the  ^^^^^' 
transfer  of  negotiable  instruments,  partly  under  the  rule 
of  equity  that  the  purchase  for  valuable  consideration 
without  notice  of  any  legal  estate,  right,  or  advantage 
is  ^^an  absolute,  unqualified,  unanswerable  defence"  (q) 
against  any  chum  to  restrict  the  exercise  or  enjoyment 
of  the  legal  rights  so  acquired  (r).    These  rules  depend 
on  special  reasons.    The  two  former  introduce  a  positive 
exception  to  the    ordinary  principles   of   legal   owner'* 
ship,  for  the  protection  of  purchasers  and  the  conve- 
nience of  trade  («).    It  is  natural  and  necessary  that  such 
anomalouB  privileges  should  be  conferred  only  on  pur- 
chasers in  good  faith.     Now  good  faith  on  the  pur- 
chaser's part  presupposes  ignorance  of  the  facts  which 
negative  the  vendor's  apparent  titie.    It  may  be  doubted 
on  principle,  indeed  (in  other  words,  accompanied  with 
"  good  faith  "  in  the  sense  of  the  Indian  Codes),  whether 
this  ignorance  should  not  be  free  from  negligence  in 
order  to  entitle  him.    For  some  time  this  was  so  held  in 
the  case  of  negotiable  instruments,  but  is  so  no  longer  (t). 
The  rule  of  equity,  though  in  some  sort  analogous  to  this, 
is  not  precisely  so.    A.  transfers  legal  ownership  to  B.  a 


(q)  Hkher  y.  Bawlim,  7  Gh.  259, 
269,  per  Jamee,  L.  J. ;  Blackwood  y, 
London  Chartered  Bank  of  Australia, 
L.  R.  6  P.  C.  92,  111. 

(r)  This  applies  not  only  to  purely 
equitable  claims  but  to  all  purely 
equitable  remedies  incident  to  legal 
rights.  But  it  does  not  apply  to 
those  remedies  for  the  enforcement 
of  legal  rights  which  in  a  few  cases 
haye  been  administered  by  courts  of 
equity  ooncunrently  with  courts  of 


law.  Per  Lord  Westbury,  PhilHpe 
V.  Phillips,  4  D.  F.  J.  208. 

(«)  As  to  market  overt  the  policy 
of  the  rule  seems  an  open  question. 
The  Indian  Contract  Act  contains 
no  such  proyision  (sees.  108),  while 
on  the  other  hand  the  German 
Commercial  Code  (s.  306)  extends  it 
to  all  sales  made  by  a  trader  in  the 
course  of  his  business. 

{t)  SeeChapterV.p.  218,  above. 
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purohaser  for  Talue,  by  an  act  effectual  for  that  purpose. 
If  in  A.'s  hands  the  legal  ownership  is  fettered  by  an 
equitable  obligation  restraining  him  wholly  or  partially 
from  the  benefioial  enjoyment  of  it,  this  alone  will  not 
impose  any  restriction  u}>on  B.  For  all  equitable  rights 
and  duties  are  in  their  origin  and  proper  nature,  not  in 
rem  but  in  personam :  they  confer  obligationes  not  dominia. 
But  if  B.  (by  himself  or  his  agent)  knows  of  the  equitable 
liability,  or  if  the  ciromnstances  are  such  that  with  reason- 
able diligence  he  would  know  it,  then  he  makes  himself, 
actively  by  knowledge,  or  passively  by  negligent  ignorance, 
a  party  to  A.'s  breach  of  duty.  In  such  case  he  cannot 
rely  on  the  legal  right  derived  from  A.,  and  disclaim  the 
equitable  liability  which  he  knew  or  ought  to  have  known 
to  attach  to  it:  and  the  equitable  claim  is  no  less  en- 
forceable against  him  than  it  formerly  was  against  A. 
To  be  accurate,  therefore,  we  should  say  not  that  an  ex- 
ception against  equitable  claims  is  introduced  in  favour  of 
innocent  purchasers,  but  that  the  scope  of  equitable  claims 
is  extended  against  purchasers  who  are  not  innocent ;  not 
that  ignorance  is  a  condition  of  acquiring  rights,  but  that 
knowledge  (or  means  of  knowledge  treated  as  equivalent 
to  actual  knowledge)  is  a  condition  of  being  laden  with 
duties  which,  as  the  language  of  equity  has  it,  affect  the 
conscience  of  the  party  (u). 
limits  Even  here  the  force  and  generality  of  the  main  rule  is 

exoep^      shown  by  the  limits  set  to  the  exceptions.    The  purohaser 
tdo^        of  any  legal  right  for  value  and  without  notice  is  to  that 
^    '       extent  absolutely  protected.     But  the  purohaser  of  an 
equitable  interest,  or  of  a  supposed  legal  right  which  turns 
out  to  be  only  equitable,  must  yield  to  all  prior  equitable 
rights  (2;),   however  blameless  or    even  unavoidable  his 

(m)  Obsenre  that  on  the  point  of  208.    A  oonrt  of  eqnity  would  not 

negligenoe  the  rule  of  equity  differs  deprive  a  purohaser  for  value  with- 

iroiax  the  rules  of  law :  thoug^h,  as  out  notice  of  anything  he  had  aotn- 

the  subject-matter  of  the  roles  is  ally  got,  e.ff.  possession  of   title 

different,  there  is  no  actual  conflict.  deeds :  Seath  y.  Creaioek,  10  Gh.  22 ; 

(x)  Fhillips  Y.  FhiUipt,  4  D.  F.  J.  TFaldp  r.  Gray,  20  Eq.  238 :  but 
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mistake  may  have  been.  Again,  no  amount  of  negligence 
mil  vitiate  the  title  of  a  bond  fide  holder  of  a  negotiable 
instrument,  but  not  the  most  innooent  mistake  will  enable 
him  to  make  title  thxongh  a  forged  indorsement.  Where 
a  bill  was  drawn  payable  to  the  order  of  one  H.  Davis  and 
indorsed  by  another  H.  Davis,  it  was  held  that  a  person 
who  innodently  disooimted  it  on  the  faith  of  this  indorse- 
ment had  no  title  (y).  It  might  also  be  said  that  where 
tadt  assent  or  aoqniescenoe  is  in  question,  there  ignorance 
is  in  like  manner  a  condition  of  not  losing  one's  rights. 
But  this  is  not  properly  so.  For  it  is  not  that  ignorance 
avoids  the  effect  of  acquiescence,  but  that  there  oaxi  be  no 
acquiescence  without  knowledge.  It  is  like  the  case  where 
knowledge  or  intention  must  be  present  to  constitute  an 
offence.  In  this  sense  and  for  this  purpose  ^'  nulla  voluntas 
errantis  est"  (2). 

The  same  principles  hold  in  cases  more  directly  con-  Applica- 
nected  with  the  subject  of  this  work.    A  railway  company  ^eral   ^ 
carries  an  infant  above  the  age  of  three  years  without  rule  in 
taking  any  fare,  the  clerk  assuming  him  to  be  under  that  oontraot. 
age,  and  there  being  no  fraud  on  the  part  of  the  person  in 
whose  care  he  travels ;  the  mistake  does  not  exclude  the 
usual  duty  on  the  company's  part  to  carry  him  safely  (a). 
A  person  who  does  not  correctly  know  the  nature  of  his 
interest  in  a  fund  disposes  of  it  to  a  purchaser  for  value 
who  has  no  greater  knowledge  and  deals  with  him  in  good 
faith ;  if  he  afterwards  discovers  that  his  interest  was  in 


now  that  the  Court  can  administer 
both  legal  and  equitable  remedies 
in  every  case  this  rule  has  lost  its 
practical  importance:  Cooper  y. 
r«*y,  C.  A.,  20  Ch.  D.  611,  632. 

(v)  Mead  y.  Young,  4  T.  B.  28. 

(s)  D.  39.  3.  de  aqua  pluy.  20. 

(a)  Austin  y.  G.  W.  £.  Co.  L.B. 
2  Q.  B.  442.  The  contract  was  one 
entire  oontraot  with  the  mother  of 
the  infant  plaintiff,  who  took  only 
one  ticket  for  herself;  it  seems 
therefore  that  strictly  she  ought  to 
haye  been  the  plaintiff.    But  the 


case  is  really  one  of  those  on  the 
border-line  of  contract  and  tort, 
where  the  breach  is  not  so  mndi  of 
a  contractual  duty  as  of  a  general 
duty  annexed  by  law  to  a  puticular 
busmess  or  undertaking,  such  as 
was  the  ground  of  the  acticm  of 
aseumpeit  in  its  original  form.  See 
judgment  of  Blackburn,  J.,  axid 
cp.  the  remarks  of  Groye,  J.  in 
Foulkei  y.  Metropolitan  District  Ity. 
Co,  4  0.  P.  D.  at  p.  279,  and  Bige- 
low,  L.  C.  on  Law  of  Torts,  615. 
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truth  greater  and  more  valuable  than  he  supposed  it  to 
be,  he  cannot  claim  to  have  the  transaction  set  aside  on 
the  ground  of  this  mistake  {b).  This,  however,  is  to  be 
taken  with  caution,  for  it  applies  only  to  cases  where  the 
real  intention  is  to  deal  with  the  party's  interest,  whatever 
it  may  be.  The  result  would  be  quite  different  if  the 
intention  of  both  parties  were  to  deal  with  it  only  on  the 
impUed  condition  that  the  state  of  things  is  not  otherwise 
than  it  is  supposed  to  be,  as  we  shall  find  under  the  head 
of  Fundamental  Error. 

So  far,  then,  mistake  as  such  does  not  improve  the 
position  of  the  party  doing  a  mistaken  act.  Neither  does 
it  as  a  rule  make  it  any  worse.  A  mist^en  demand 
which  produces  no  result  does  not  affect  a  plaintiff's  right 
to  make  the  proper  demand  afterwards.  Where  B.  holds 
money  as  A.'s  agent  to  pay  it  to  C,  and  appropriates  it  to 
his  own  use,  G.  may  recover  from  A.  notwithstanding  a 
previous  mistaken  demand  on  B.'s  estate,  made  on  the 
assumption  that  B.  would  be  treated  as  O.'s  own  agent  (c). 
Nor  does  a  mistaken  repudiation  of  ownership  prevent  the 
true  owner  of  goods  from  recovering  damages  afterwards 
for  injury  done  to  them  by  the  negligence  of  a  bailee, 
whose  duty  it  was  to  hold  them  for  the  true  owner  at  all 
events  (d).  This  is  independent  of  and  quite  consistent 
with  the  rule  that  a  party  who  has  wholly  mistaken  his 
remedy  t)annot  be  allowed  to  proceed  by  way  of  amend- 
ment in  the  same  action  in  an  entirely  different  form  and 
on  questions  of  a  different  character  {e). 

As  to  Next,  mistake  does  not  in  general  alter  existing  rights. 

S^,     The  presence  of  mistake  wiU  not  moke  au  act  effectual 

Other         which  is  otherwise  ineffectual.     Many  cases  which  at  first 

sight  look  like  cases  of  relief  against  mistake  belong  in 

{b)  MarahaU  y.  CoUett,  1  Y.  &  G  (^  MiteheU  ▼.  Zaneathire  #  Tork- 

Ex.  232.  9hire  By,  Co,  L.  B.  10  Q.  B.  266, 

{e)  Rardyy,  Metropolitan  Land^  261. 

Finance  Co.  7  Gh.  427,  433.      Gp.  («)  Jaeohs  y.  Seward^  L.  K.  6  H. 

Vangerow,  Fand.  1.  118.  L.  464. 
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truth  to  this  class,  the  act  being  such  that  for  reasons 
independent  of  the  mistake  it  is  inoperative.  Thus  a 
trustee's  possession  of  land  is  the  possession  of  his  cestui 
que  trust,  and  it  makes  no  difference  if  he  is  mistaken  as 
to  the  person  who  really  is  cestui  que  trust.  His  payment 
over  of  the  rents  and  profits  to  a  wrong  person,  whether 
made  wilfully  and  fraudulently,  or  ignorantly  and  in  good 
faith,  cannot  alter  the  character  of  the  possession  (/). 
Where  the  carrier  of  goods  after  receiving  notice  from  an 
impaid  vendor  to  stop  them  nevertheless  delivers  them  by 
mistake  to  the  buyer,  this  does  not  defeat  the  vendor's 
rights :  for  the  right  of  possession  {g)  revests  in  the  vendor 
from  the  datj|  of  the  notice,  if  given  at  such  a  time  and 
under  such  circumstances  that  the  delivery  can  and  ought 
to  be  prevented  (A),  and  the  subsequent  mistaken  delivery 
has  not,  as  an  intentional  wrongful  delivery  would  not 
have,  any  power  to  alter  it  (t).  Again,  by  the  rules  of 
the  French  Post  Office  the  sender  of  a  letter  can  reclaim 
it  after  it  is  posted  and  before  the  despatch  of  the  mail. 
C,  a  banker  at  Lyons,  posted  a  letter  containing  bills  of 
exchange  on  England  indorsed  to  D.,  an  English  corre- 
spondent. These  were  in  return  for  a  bill  on  Milan  sent 
by  D.  to  C.  Before  the  despatch  of  the  mail,  learning 
from  D.'s  agent  at  Lyons  that  the  bill  on  Milan  would  not 
be  accepted  and  D.  desired  that  no  remittance  should  be 
made,  0.  sent  to  the  post-office  to  stop  the  letter.  It  was 
put  aside  from  the  rest  of  the  mail,  but  by  a  mistake  of 
C.'s  clerk  in  not  completing  the  proper  forms  it  was 
despatched  in  the  ordinary  course.  It  was  held  that  there 
was  no  effectual  delivery  of  the  bills  to  D.  and  that  the 
property  remained  in  0.     The  mistake  of  the  clerk  could 


(/)  Luter  V.  Fickford,  34  Beav.  Lancashire^  Torkshire  JRy,  Co.  2Ch. 

676.  332,  340). 

{0)  The  book  has  property  ;  but  (A)   Whitehead  v.  Anderaw,  9  M. 

the  use  of  this  word  assumes  that  &  W.  518 :  Blackburn  on  Cont.  of 

stoppage  in  transitu  rescinds  the  Sale,  269. 

contract,   contrary  to  the  opinion  (i)  Litt  v.  Cowley ^  7  Taunt.  169. 

which  now  prevails  (Schoismatis  v. 

V.  D  D 
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not  take  "  the  effect  of  making  the  property  in  the  bills 
pass  contrary  to  the  intention  of  both  indorser  and  in- 
dorsee "  (k).  Had  not  the  revocation  been  at  the  indorsee's 
request,  then  indeed  the  argument  would  probably  have 
been  correct  that  it  was  a  mere  uncompleted  intention  on 
C.'s  part :  for  as  between  C.  and  the  post-office  eveiything 
had  not  been  done  to  put  an  end  to  the  authority  of  the 
post-office  to  forward  the  letter  in  the  regular  course  of  post. 
Anderson's  case  (/)  may  possibly  be  supported  on  a 
similar  ground.  It  was  there  held  that  a  transfer  of  shares 
Banotioned  by  the  directors  and  registered  in  ignorance 
that  calls  were  due  from  the  transferor  might  afterwards 
be  cancelled,  even  by  an  officer  of  the  company  without 
authority  from  the  directors,  on  the  facts  being  discovered. 
It  may  be  that  the  directors'  assent  to  the  transfer  is  not 
irrevocable  (apart  from  the  question  of  mistake)  imtil  the 
parties  have  acted  upon  it. 
Subsc-  Again,  the  legal  effect  of  a  transaction  cannot  be  altered 

conduct  of  ^y  ^^^  subsequent  conduct  of  the  parties :  and  it  makes  no 
parties  difference  if  that  conduct  is  founded  on  a  misapprehension 
on  mis-  of  the  Original  legal  effect.  A  man  who  acts  on  a  wrong 
takenoon-  construction  of  his  own  duties  under  a  contract  he  has 

struction 

entered  into  does  not  thereby  entitle  himself,  though  the 
acts  so  done  be  for  the  benefit  of  the  other  party,  to  have 
the  contract  performed  by  the  other  according  to  the  same 
construction  (m).  This  decision  was  put  to  some  extent 
upon  the  groimd  that  relief  cannot  be  given  against 
mistakes  of  law.  But  it  is  submitted  that  this  is  not  a 
case  where  the  distinction  is  reaUy  material.  Suppose  the 
party  had  not  construed  the  contract  wrongly,  but  acted  on 


does  not 
alter  the 
contract: 


(k)  Ex  parU  Cote^  9  Oh.  27,  32. 

(0  8  Eq.  509.  Sed  qu.  Lord 
Justice  Lindley,  who  was  himself 
counsel  in  the  case,  cites  it  (2. 1407) 
with  the  material  qualification,  ''if 
the  transferee  does  not  obj  ect . "  The 
case  is  remarkable  for  the  dictum 
(which  ought  never  to  have  been 
reported)  that  "fraud  or  mistake, 
either  of  them,  is  enough  to  vitiate 


(m)  Midland  G,  JF,  By,  of  Ireland 
V.  Johnson,  6  H.  L.  0.  798,  811,  per 
Lord  Chelmsford.  On  the  other 
hand,  one  who  takes  a  wider  view 
of  his  rights  under  a  contract  than 
the  other  party  will  admit,  is  tree 
to  waive  that  dispute  and  enforce 
the  contract  to  the  extent  which 
the  other  does  admit:  Preston  v. 
Luck,  0.  A.,  27  Oh.  D.  497. 
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an  eironeous  reoolleotion  of  its  actual  oontents,  the  mistake 
would  then  have  been  one  of  fact,  but  it  is  obvious  that 
the  deoision  must  have  been  the  same.  StiU  less  can  a 
party  to  a  contract  resist  the  performance  of  it  merely  on 
the  ground  that  he  misunderstood  its  legal  effect  at  the 
time  (w).  Every  party  to  an  instrument  has  a  right  to 
assume  that  the  others  intend  it  to  operate  according  to 
the  proper  sense  of  its  actual  expressions  (o). 

It  must  be  remembered,  however,  that  where    both  '™^?®J,  . 
parties    have  acted  on  a  particular  construction  of  an  apart  from 
ambiguous  document,  that  construction,  if  in  itself  admis-  ^^^®  ^* 
sible,  will  be  adopted  by  the  Court  (jt?).    To  this  extent  amount  to 
its  original  effect,  though  it  cannot  be  altered^  may  be  bTmntoal 
explained  by  the  conduct  of  the  pskrties.    And  moreover,  if  consent. 
both  parties  to  a  contract  act  on  a  common  mistake  as  to 
the  construction  of  it,  this  may  amount  to  a  variation  of 
the  contract  by  mutual  consent  (q).     This  is  in  truth 
another  illustration  of  the  leading  principle.     Here  their 
conduct  in  performing  the  contract  with  variations  would 
show  an  intention  to  vary  it  if  the  true  construction  were 
present  to  their  minds.    And  it  might  be  said  that  they 
cannot  mean  to  vary  their  contract  if  they  do  not  know 
what  it  reaUy  is.     But  the  answer  is  that  their  true 
meaning  is  to  perform  the  contract  at  all  events  according 
to  their  present  understanding  of  it,  and  thus  the  mistake  is 
immaterial.  Practically  such  a  mistake  is  likely  to  represent 
a  real  original  intention  incorrectly  expressed  in  the  con- 
tract :  so  that  principle  and  convenience  agree  in  the  result. 


(fi)  JPdweU  y.  Smith,  14  Eq.  85. 
The  dictum  in  Wycotr^  JRy,  Co,  y. 
Donnington  Sospital,  1  Gh.  273, 
cannot  be  supported  in  any  sense 
contrary  to  tins. 

(o)  Per  Knig^ht  Bnxoe,  L.  J. 
Bentley  y.  Matkay,  4  D.  F.  J.  285. 

(p)  Forbet  y.  Watty  L.  R.  2  So.  & 
D.  214.  Eyidenoe  of  the  construo- 
tion  put  on  an  instrument  by  tome 
of  the  parties  is  of  course  inad- 
missible:  MeClean  y.  Kennardy  9 


Ch.  336,  349.  And  a  party  who 
has  acted  on  one  of  two  possible 
constructions  of  an  obscure  agree- 
ment cannot  afterwards  enforce  it 
according  to  the  other :  Marshall  y . 
Berridge,  0.  A.,  19  Ch.  D.  233,  241. 
(q)  6  H.  L.  G.  p.  812^.  In  the 
particular  case  the  appellants  were 
an  incorporated  company,  and 
therefore  it  was  said  could  not  be 
thu8  bound :  »ed  qu. 
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Mistakes 
in  award. 


We  may  also  mention  that  there  is  no  juriBdiotion  to  set 
aside  an  award,  or  refer  it  back  to  the  arbitrator,  on  the 
ground  of  a  mistake  in  fact  or  law,  nnless  the  arbitrator 
admits  the  mistake  and  desires  the  assistanoe  of  the  Court 
to  rectify  it,  or  imless  there  is  an  actual  excess  of  jurisdic- 
tion (r). 


Speoial  What  then  are  the  special  classes  of  cases  in  which 

^^^  mistake  is  of  importance,  and  which  have  given  rise  to 

mistake  is  the  language  held  by  our  books  on  the  subject  P    They  are 

portanoe.  believed  to  be  as  follows. 


1.  As  ex- 
olndisg 
true 
oonsent. 


1.  Where  mistake  is  such  as  to  exclude  real  consent,  and 
so  prevent  the  formation  of  any  contract,  there  the  seeming 
agreement  is  void.  Of  this  we  shall  presently  speak  at 
large  (Part  2  of  this  chapter). 


2.  In  ex-  2.  Where  a  mistake  occurs  in  expressing  the  terms  of  a 
^^IJ^''^  *  real  consent,  the  mistake  may  be  remedied  by  the  equitable 
consent,     jurisdiction  of  the  Court.     Of  this  also  we  shall  speak 

separately  (Part  3). 

3.  Benmi-  3.  A  renunciation  of  rights  in  general  terms  is  under- 
2^^2^*^    stood  not  to  include  rights  of  whose  actual  or  possible 

existence  the  party  was  not  aware.    This  is  in  truth  a 
particular  case  imder  No.  2. 

All  these  exceptions  may  be  considered  as  more  apparent 
than  real. 


4.  Pay- 
ment of 
money. 


4.  Money  paid  under  a  mistake  of  fact  may  be  recovered 
back. 

This  is  a  real  exception,  and  the  most  important  of  all. 
Yet  even  here  the  legal  foundation  of  the  right  is  not  so 


(r)  Dinn  v.  Blakey  L.  R.  10  C.  P. 
388.  An  arbitrator  cannot  of  bis 
own  motion  correct  even  a  manifest 


clerical  error  in  bis  award  after 
signing  it :  be  should  apply  to  tibe 
Court :  Mordfte  v.  Pal/Mr,  6  Cb.  22. 
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much  the  mistake  in  itself  as  the  failure  of  the  supposed 
oonsideratioii  on  which  the  money  was  paid. 

B.  Mistake  of  Fact  and  of  Late.  b.  Mistake 

It  is  an  obvious  principle  that  citizens  must  be  presumed  ^  J^ 
for  all  public  purposes  to  know  the  law,  or  rather  that  they  Law. 
cannot  be  allowed  to  allege  ignorance  of  it  as  an  excuse. 
As  has  often  been  said,  the  administration  of  justice  would 
otherwise  be  impossible.  Practically  the  large  judicial 
discretion  which  can  be  exercised  in  criminal  law  may  be 
trusted  to  prevent  the  rule  from  operating  too  harshly  in 
particular  cases.  On  the  other  hand  it  would  lead  to  hard- 
ship and  injustice  not  remediable  by  any  judicial  discretion 
if  parties  were  always  to  be  bound  in  matters  of  private 
law  by  acts  done  in  ignorance  of  their  civil  rights.  There 
is  an  apparent  conflict  between  these  two  principles  which 
has  given  rise  to  much  doubt  and  discussion  («).  But  the 
conflict,  if  indeed  it  be  not  merely  apparent,  is  much  more 
Umited  in  extent  than  has  been  supposed. 

It  is  often  said  that  relief  is  given  against  mistake  of  How  far 
fact  but  not  against  mistake  of  law.     But  neither  branch  ti^ction 
of  the  statement  is  true  without  a  great  deal  of  limitation  ^PP^' 
and  explanation.      We  have  already  qeen  that  in  most 
transactions  mistake  is  altogether  without  effect.     There, 
of  course,  the  distinction  has  no  place.    Again,  there  are 
the  many  cases  where,  as  we  have  pointed  out  above. 


(«)  Savigny-,  followed  by  Van- 
gerow  and  other  later  writers, 
strikes  out  a  general  role  thus: 
Where  mistake  is  a  special  ground 
of  reUef  (and  there  only),  the  right 
to  such  relief  is  excluded  by  negli- 
gence. Ignorance  of  law  is  pre- 
somed  tol^the  resultof  neglig^ce, 
but  the  presumption  may  be  re- 
butted by  special  drcumstances, 
#.  ff.  the  law  being  really  doubtful 
at  the  time.  There  is  much  to  be 
said  for  this  doctrine  on  principle, 
but  it  wiU  not  fit  English  law  aa 
now  settled  on  the  most  important 


topic,  viz.  reoovering  back  money 
paid;  for  there,  so  long  as  the 
Ignorance  is  of  fact,  negligence  is 
no  bar:  means  of  knowledge  are 
material  only  as  eridenoe  of  actual 
knowledge:  Kelly  ▼.  Solaris  9  H. 
&  W.  64,  11  L.  J.  Ex.  10 ;  Totcns- 
md  V.  Crowdyy  8  C.  B.  N.  8.  477, 
29  L.  J.  C.  P.  300.  The  only 
limitation  is  that  the  party  seeking 
to  recover  must  not  have  waived  au 
inquiry  ;  per  Parke,  B.  9  M.  &  W. 
69,  and  per  Williams,  J.  8  C  B. 
N.  S.  494. 
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knowledge  or  notioe  is  a  oondition  precedent  to  some  legal 
consequence.  By  the  nature  of  these  cases  it  generally 
if  not  always  happens  that  the  subject-matter  of  such 
knowledge,  or  of  the  ignorance  which  by  excluding  it  ex- 
cludes its  legal  consequences,  is  a  matter  of  fact  and  not 
of  law.  The  general  presumption  of  knowledge  of  the  law 
does  so  far  apply,  no  doubt,  that  a  person  haying  notioe 
of  material  facts  cannot  be  heard  to  say  that  he  did  not 
know  the  legal  effect  of  those  facts.  All  these,  however, 
are  not  cases  of  relief  against  mistake  in  any  coirect 
sense. 
Where  Then  come  the  apparent  exceptions  to  the  general  rale, 

^^^^     which  we  have  numbered  1,  2,  and  3.    As  to  No.  (1)  it  is 
exdudes     ^t  least  couceivable  that  a  common  mistake  as  to  a  ques- 
ment,        tiou  of  law  should  go  so  completely  to  the  root  of  the 
ofTrivate  ™**t®r  ^  t^  prevent  any  real  agreement  from  being  formed, 
riffht  at      It  IB  laid  down  by  very  high  authority  ''  that  a  mistake  or 
=  i^o-     ignorance  of  the  law  forms  no  ground  of  relief  from  con- 
rajaoeof     tracts  fairly  entered  into  with  a  full  knowledge  of  the 
facts "  {t) :   but  this  does  not  touch  the  prior  question 
whether  there  is  a  contract  at  all.     On  cases  of  this  class 
English  decisions  go  to  this  extent  at  all  events,  that 
ignorance  of  particular  private  rights  is  equivalent  to 
ignorance  of  fact  (ti).    As  to  No.  (2)  the  principle  appears 
Hectifioa-   to  be  the  same.    A.  and  B.  make  an  agreement  aad  in- 
i^^,       struct  C.  to  put  it  into  legal  form.     C.  does  this  so  as  not 
^^?^ '       to  express  the  real  intention,  either  by  misapprehension  of 
giyen         the  instructions  or  by  ignorance  of  law.    It  is  obvious 
iMsSke  of  *^^*  relief  should  be  equally  given  in  either  case.    In 
draftemaa  neither  is  there  any  reason  for  holding  the  parties  to  a 
not^^        contract  they  did  not  really  make. 

(t)  Bank  of  U.  S.  y.  I>aniel  (Sup.  (m)  Bingham  y.  JBinffham,  I  Vee. 

Ct.  U.S.)  12FeterB,  32,66.  Common  Sr.  126,  Broughton  v.  HuU^  SDe 

mistake  as  to  a  eoUateral  matter  of  G.  ft  J.  601,  Ooaper  y.  Phibbt^  L.  B. 

law  does  not  of  ooiizse  avoid  a  oon-  1  H.  L.  149,  170  ;  of  which  oasea  a 

tract :    EaglesJUld   v.  Marquis   rf  fuller  aooount  is  given  below. 
Zondondeny,  4  Gh.  D.  693. 
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Authority,  so  fax  as  it  goes,  is  in  favour  of  what  is  here  against  a 
advanoed  (x).    There  is  clear  authority  that  on  the  other  choiceof 
hand  a  court  of  equity  will  not  reform  an  instrument  by  *^®  P*'- 
inserting  in  it  a  clause  which  the  parties  deliberately  agreed  form  or 
to  leave  out  (y),  nor  substitute  for  the  form  of  security  the  ^^^^J[. 
parties  have  chosen  another  form  which  they  deliberately  ments. 
considered  and  rejected  (^),  although  their  choice  may 
have  been  determined  by  a  mistake  of  law.     The  -reason 
of  these  decisions,  however,  is  that  in  such  cases  the  form 
of  the  instrument,  by  whatever  considerations  arrived  at, 
is  part  of  the  agreement  itself  and  so  beyond  the  power  of 
the  Court. 

As  to  No.  (3),  there  is  quite  sufficient  authority  to  show  Renimcia- 
that  a  renunciation  of  rights  under  a  mistake  as  to  par-  righte : 
ticular  applications  of  law  is  not  conclusive,  and  some  distinction 

as  to  ooni" 

authority  to  show  that  it  is  the  same  even  if  the  mistake  promise  or 
is  of  a  general  rule  of  law.     The  deliberate  renunciation  deliberate 

o  ^  abandon- 

or  compromise  of  doubtful  rights  is  of  course  binding  ;  it  ment. 
would  be  absurd  to  set  up  ignorance  of  the  law  as  an  objec- 
tion to  the  validity  of  a  transaction  entered  into  for  the 
very  reason  that  the  law  is  not  accurately  known  (z).  A 
compromise  deliberately  entered  into  under  advice,  the 
party's  agents  and  advisers  having  the  question  fully  before 
them,  cannot  be  set  aside  on  the  ground  that  a  particular 
point  of  law  was  mistaken  or  overlooked  (a).  Conduct 
equivalent  to  renunciation  of  a  disputed  right  is  equally 
binding,  at  least  when  the  party  has  the  question  fairly 
before  him.  Thus  in  Stone  v.  Oodfrey  (b)  the  plaintiff  had 
been  advised  on  his  title  imfavourably  indeed,  but  in  such 
a  way  as  to  bring  before  him  the  nature  of  the  question 
and  give  him  a  fair  opportunity  of  considering  whether  he 
should  raise  it.  Adopting,  however,  the  opinion  he  had 
obtained,  he  acted  upon  it  for  a  considerable  time,  and  in 

(x)  Hunt  V.  Eoumnaniere^ B  Adm.  mises  in  Ch.  IV.,  p.  181,  aboye. 
(Sup.  Ct.  U.  S.)  1  Peters,  1,  13, 14.  (a)  Stewart  v.  Stewart,  6  CI.  &  P. 

(y)  Lord  Imhatn  ▼.  Chiidt  1  Bro.  911 ;  see  the  aathorities  reviewed, 

0.  0.  92.  pp.  966-970. 

(«)  CSp.  the  remarks  on  compro-  {b)  5  D.  H.  Ot  76, 
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a  manner  which  amounted  to  representing  to  all  persons 
interested  that  he  had  determined  not  to  raise  the  ques- 
tion. It  was  held  that  although  the  mistake  as  to  title 
might  in  the  absence  of  such  conduct  well  be  a  ground  of 
relief,  a  subsequent  discovery  that  the  correctness  of  the 
former  opinion  was  doubtful  did  not  entitle  him  to  set  up 
his  claim  anew.  In  Rogers  v.  Ingham  {c)  a  fund  had  been 
divided  between  two  legatees  under  advice,  and  the  pay- 
ment agreed  to  at  the  time.  One  of  the  legatees  after- 
wards sued  the  executor  and  the  other  legatee  for  repay- 
ment, contending  that  the  opinion  they  had  acted  upon 
was  erroneous;  it  was  held  that  the  suit  could  not  be 
maintained.  Similarly  where  creditors  accepted  without 
question  payments  under  a  composition  deed  to  which 
they  had  not  assented,  and  which,  as  it  was  afterwards 
decided,  was  for  a  technical  reason  not  binding  on  non- 
assenting  creditors,  it  was  held  that  they  could  not  after- 
wards treat  the  payments  as  made  on  account  of  the  whole 
debt  and  sue  for  the  balance.  They  might  have  guarded 
themselves  by  accepting  the  payments  oonditionidly,  but 
not  having  done  so  they  were  bound  (a?).  In  Be  Saaxm 
Life  Assurance  Society  {e)  it  was  held  that  a  creditor  of  a 
company  was  not  bound  by  a  release  given  in  considera- 
tion of  having  the  substituted  security  of  another  com- 
pany, which  security  was  a  mere  nullity,  being  given  in 
pursuance  of  an  invalid  scheme  of  amalgamation.  Here 
the  mistake  was  obviously  not  of  a  general  rule  of  law ; 
and  perhaps  the  case  is  best  put  on  the  groimd  of  total 
failure  of  consideration  (/). 
Money  As  to  No.  (4),  the  subject  of  recovering  back  money 

^tato      P^^  ^y  mistake  does  not  properly  fall  within  our  scope. 

{eS  3  Ch.  D.  351  (Hall,  V.-O.  and  remarks  were  made  on  McCarthy  v. 

C.  A.)  Decaix,   2  Ruse.   &  My.    614,   as 

(d)  Kitchin  ▼.  Hawkim,  L.  R.  2  raising  a  difficulty  in  tliis    con- 

G.  P.  22.  nexion.    As  that  case  is  no  longer 

{e)  2    J.    &    H.   408,   412   (the  of  authority  (see  Harvey  y.  Famie, 

Anchor  ca.).  8  App.  Oa.  43,  62,  60,  63),  they 

(/)  In  the  former  editions  some  are  now  omitted. 
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It  is  here,  however,  that  the  distinction  between  mistakes  recoyer- 
of  fact  and  of  law  does  undoubtedly  and  inflexibly  prevail,  ^hen  the 
While  no  amount  of  mere  negligence  avoids  the  right  to  mistake  ia 
recover  back  money  paid  under  a  mistake  of  fact  (^), 
money  paid  under  a  mistake  of  law  cannot  in  any  case  be 
recovered ;  nor  does  anything  like  the  qualification  laid 
down  by  Lord  Westbury  in  Cooper  v.  Phibbs  (h)  appear 
to  be  admitted.     Ignorance  of  particular  rights,  however 
excusable,  is  on  the  same  footing  as  ignorance  of  the 
general  law  (t). 

An  important  decision  of  the  American  Supreme  Court 
appears  to  proceed  on  the  assumption  that  giving  a  nego- 
tiable instrument  is  for  this  purpose  equivalent  to  the  pay- 
ment of  money,  so  that  a  party  who  gives  it  imder  a 
mistake  of  law  has  no  legal  or  equitable  defence  (k).  But 
this  seems  not  consistent  with  the  later  English  doctrine 
that  inasmuch  as  ''want  of  consideration  is  altogether 
independent  of  knowledge  either  of  the  iads  or  of  the 
law,"  the  defence  of  failure  of  consideration  is  available 
as  between  the  parties  to  a  negotiable  instrument,  whether 
the  instrument  has  been  obtained  by  a  misrepresentation 
of  fact  or  of  law(/). 

A  covenant  to  pay  a  debt  for  which  the  covenantor 
wrongly  supposes  himself  to  be  liable  is  valid  in  law,  nor 
will  equity  give  any  relief  against  it  if  the  party's  igno- 
rance of  the  facts  negativing  his  liability  is  due  to  his  own 
negligence  {m). 


(a)  Note  (»)»_P-  *05»  9upra, 
h)  L.  R.  2  H.  L.  at  p.  170. 
(•)  See  Skyring  t.  Greenwood, 
4  B.  &  G.  281,  and  cp.  JPlatt  y. 
Brofnage,  24  L.  J.  £x.  63,  where 
however  the  miatake  was  not  only 
a  mifltake  of  law,  bat  collateral  to 
the  payment,  the  money  beinff 
really  due;  Aiken  v.  Short,  1  H.  s 
N.  210,  26  L.  J.  Ex.  321,  rests  on 
the  same  ground,  if  the  transaction 
in  that  case  be  regarded  as  the  bare 
payment  of  another  person's  debt ; 
if  it  be  regarded  as  tne  purchase  of 


a  seonrity,  it  is  an  application  of 
the  role  caveat  emptor,  as  to  which 
cp.  Clare  y.  Lamb,  L.  R.  10  C.  P. 
334. 

(*)  Bank  of  U.  8,  y.  Daniel,  12 
Peters,  32. 

{I)  Southall  y.  Bigg,  Forman  y. 
Wright,  11  C.  B.  481,  492,  20  L.  J. 
0.  P.  146 ;  Coward  y.  Hughes,  1  K. 
&  J.  443. 

(m)  Wason  y.  Wareing,  15  Beay. 
161.  Whether  relief  could  be  given 
in  any  case,  unless  there  were  naud 
on  the  other  side,  qwere. 
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Apparent  The  Oourt  of  Bankruptcy  will  order  repayment  of  money 
ia  Bank^  P*^^  ^  ^  trustee  in  bankruptcy  under  a  mistake  of  law : 
ruptoy :  tut  this  is  no  real  exception,  for  it  is  not  like  an  ordinary 
officer  of  payment  between  party  and  party.  The  trustee  is  an 
S??^*  .  officer  of  the  Court  and  "  is  to  hold  money  in  his  hands 
same  roles  upon  trust  for  its  equitable  distribution  among  the  credi- 
u  2uw.  *^^  "  i^)-  ^  general  the  rule  that  a  voluntary  payment 
made  with  full  knowledge  of  the  facts  cannot  be  recovered 
back  is  no  less  an  equitable  than  a  legal  one ;  "  the  law 
on  the  subject  was  exactly  the  same  in  the  old  Court  of 
Chancery  as  in  the  old  Courts  of  Common  Law.  There 
were  no  more  equities  affecting  the  conscience  of  the 
person  receiving  the  money  in  the  one  Court  than  in  the 
other  Court,  for  the  action  for  money  had  and  received 
proceeded  upon  equitable  considerations  "  (o) .  Thus  a  party 
who  has  submitted  to  pay  money  under  an  award  cannot 
afterwards  impeach  the  award  in  equity  on  the  ground  of 
irregularities  which  were  known  to  him  when  he  so  sub- 
mitted (p).  It  has  also  been  laid  down  that  in  a  common 
administration  suit  a  legatee  cannot  be  made  to  refund 
over-payments  voluntarily  made  by  an  executor  (q) :  but 
the  context  shows  that  this  was  said  with  reference  to  the 
frame  of  the  suit  and  the  relief  prayed  for  rather  than  to 
any  general  principle  of  law :  moreover  it  was  not  the 
executor,  but  the  persons  beneficially  interested,  who  sought 
to  make  the  legatee  liable.  But  in  Bate  v.  Hooper  (r)  the 
point  arose  distinctly  :  certain  trustees  were  liable  to  make 
good  to  their  testator's  estate  the  loss  of  principal  incurred 
by  their  omission  to  convert  a  fund  of  Long  Annuities : 
they  contended  that  the  tenant  for  life  ought  to  recoup 
them  the  excess  of  income  which  she  had  received :  but  as 
she  had  not  been  a  willing  party  to  any  over-payment  («), 

(»)  Ex  parte  Jame9,  9  Oh.  609,  (q)  Per  Lord  Cottenliam,  ZteA- 

614,  per  James,  L.  J.  JUld  v.  BaleeVy  13  Bear.  447,  463. 

(o)  Rogen  v.  Ingham  (0.  A.),  3  (r)  6  D.  M.  G.  338. 

Gh.  D.  at  p.  356,  per  James,  L.  J.  \t)  She  had  in  fact  desired  the 

(p)  Goodman  v.  Sayers^  2  Jac.  &  tmstees  to  oonrert  the  fund:  see 

W.  249,  263.  p.  340. 


EXCLUDING  CONSENT.  411 

it  was  decided  that  she  coiild  not  be  called  upon  to  refund 
the  sums  which  the  trustees  voluntarily  paid  her.  In  an 
earlier  case  an  executor  paid  interest  on  a  legacy  for  several 
years  without  deducting  the  property  tax,  and  it  was  held 
that  he  could  not  claim  to  retain  out  of  subsequent  pay- 
ments the  sums  which  he  should  have  deducted  from 
preceding  ones  {t). 

Fart  II.  Mistake  as  sxcludino  true  Consent. 

In  the  first  chapter  we  saw  that  no  contract  can  be  Oaaesto 
formed  when  there  is  a  variance  in  terms  between  the  ^thin 
proposal  and  the  acceptance.     In  this  case  the  question  t^"^^" 
whether  the  parties  really  meant  the  same  thing  cannot 
arise,  for  they  have  not  even  said  the  same  thing.     A  court 
of  justice  can  ascertain  a  common  intention  of  the  parties 
only  from  some  adequate  expression  of  it,  and  the  mutual 
communication  of  different  intentions  is  no  such  expression. 

We  now  have  to  deal  with  certain  kinds  of  cases  in 
which  on  the  face  of  the  transaction  aU  the  conditions  of  a 
concluded  agreement  are  satisfied,  and  yet  there  is  no  real 
common  intention  and  therefore  no  agreement. 

First,  it  may  happen  that  each  party  meant  something.  Where  no 
it  may  be  a  perfectly  well  understood  and  definite  thing,  moniatlm- 
but  not  the  same  thing  which  the  other  meant.   Thus  their  ^on,  each 
minds  never  met,  as  is  not  uncommonly  said,  and  the  meaning  a 
forms  they  have  gone  through  are  inoperative.  tSb^"^* 

Next,  it  may  happen  that  there  does  exist  a  common  vHiere 
intention,  which  however  is  founded  on  an  assumption  there  iaa 
made  by  both  parties  as  to  some  matter  of  fact  essential  to  intention 
the  agreement.    In  this  case  the  common  intention  must  f^^^ 
stand  or  fall  with  the  assumption  on  which  it  is  founded,  ona  com- 
If  that  assumption  is  wrong,  the  intention  of  the  parties  °*^  *™^'' 
is  from  the  outset  incapable  of  taking  e£Fect.     But  for 
their  common  error  it  would  never  have  been  formed,  and 

(f)   Curris  y.  Goold,  2  Hadd.  163. 
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it  is  treated  as  non-existeiit.  Here  there  is  in  some  sense 
an  agreement :  but  it  is  nullified  in  its  inception  by  tiie 
nullity  of  the  thing  agreed  upon.  And  it  seems  hardly 
too  artificial  to  say  that  there  is  no  real  agreement.  The 
result  is  the  same  as  if  the  parties  had  made  an  agreement 
expressly  conditional  on  the  existence  at  the  time  of  the 
supposed  state  of  facts :  which  state  of  facts  not  existing, 
the  agreement  destroys  itself. 

In  the  former  class  of  cases  either  one  party  or  both 
may  be  in  error :  however  that  which  prevents  any  con- 
tract from  being  formed  is  not  the  existence  of  error  but 
the  want  of  true  consent.  "  Two  or  more  persons  are  said 
to  consent  when  they  agree  upon  the  same  thing  in  the 
same  sense : "  this  consent  is  essential  to  the  creation  of  a 
contract  (ti),  and  if  it  is  wanting  it  matters  not  whether  its 
absence  is  due  to  the  error  of  one  party  only  or  of  both. 

In  the  latter  class  of  cases  the  error  must  be  common  to 
both  parties.  They  do  agree  to  the  same  thing,  and  it 
would  be  in  the  same  sense,  but  that  the  sense  they  intend, 
though  possible  as  far  as  can  be  seen  from  the  terms  of  the 
agreement,  is  in  fact  nugatory.  As  it  is,  their  consent  is 
idle;  the  sense  in  which  they  agree  is,  if  one  may  so 
speak,  insensible. 

In  both  sets  of  cases  we  may  say  that  the  agreement  is 
nullified  by  fundamental  error ;  a  term  it  may  be  conve- 
nient to  iLse  in  order  to  mark  the  broad  distinction  in 
principle  from  those  cases  where  mistake  appears  as  a 
ground  of  special  relief. 


Diyisions 
of  funda- 
mental 
error. 


We  proceed  to  examine  the  different  kinds  of  funda- 
mental error  relating : 

A.  To  the  nature  of  the  transaction. 

B.  To  the  person  of  the  other  party. 

C.  To  the  subject-matter  of  the  agreement. 


{u)  Indian  Contract  Act,  1872,  b.  13 ;  Hannen,  J.,  in  Smith  y.  Ruf^hei, 
L.  R.  6  Q.  B.  609. 
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A.  Error  aa  to  the  nature  of  the  transaction. 

On  this  the  principal  early  authority  is  Thoroughgood*8  As  to 
case  {x).    In  that  case  the  plaintiff,  who  was  a  layman  and  ^^  tra^- 
unlettered,  had  a  deed  tendered  to  him  which  he  was  told  *S{^°^- 
was  a  release  for  arrears  of  rent  only.     The  deed  was  not  rough- 
read  to  him.     To  this  he  said  "  If  it  be  no  otherwise  I  am  fi[f^'* 

case. 

content;"  and  so  delivered  the  deed.  It  was  in  fact  a 
general  release  of  all  claims.  Under  these  circumstances 
it  was  adjudged  that  the  instrument  so  executed  was  not 
the  plaintiff's  deed.  The  effect  of  this  case  is  '^  that  if  an 
illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  it  is  nevertheless 
not  his  deed  "  {y)  :  it  was  also  resolved  that ''  it  is  all  one 
in  law  to  read  it  in  other  words,  and  to  declare  the  effect 
thereof  in  other  manner  than  is  contained  in  the  writing  " : 
but  that  a  party  executing  a  deed  without  requiring  it  to 
be  read  or  to  have  its  effect  explained  would  be  bound  (2). 
Agreeably  to  this  the  law  is  stated  in  Sheppard's 
Touchstone,  56.  But  at  present  the  mere  reading  over 
of  a  deed  without  an  explanation  of  the  contents  would 
hardly  be  thought  sufficient  to  show  that  the  person 
executing  it  imderstood  what  he  was  doing  (a). 

The   doctrine  was  expounded  and  confirmed  by  the  Fosters, 
luminous  judgment  of  the  Court  of  Common  Pleas  in  j^^^ 


(x)  2  Go.  Rep.  9  b.  Op.  Shutter' $ 
oa.  12  Rep.  90  (deed  falaely  read  to 
a  blind  man). 

{v)  Per  Cur.  L.  B.  4  C.  P.  711. 
It  had  been  long  before  said,  in  21 
Hen.  7,  that  '*  if  I  desire  a  man  to 
enfeoff  me  of  an  acre  of  land  in 
Dale,  and  he  teU  me  to  make  a  deed 
for  one  acre  with  letter  of  attorney, 
and  I  make  the  deed  for  two  acres, 
and  read  and  declare  the  deed  to 
him  as  for  only  one  acre,  and  he 
seal  the  deed,  this  deed  is  ntterlj 
void  whether  the  feoffor  be  letterea 
or  not,  because  he  ffave  credence  to 
me  and  I  deceived  him .  * '  (Keil w. 
70,  b,  pi.  6.)  And  see  the  older 
authorities  referred  to  in  note  {d). 


next  page.  An  anonymous  case  to 
the  contrary.  Skin.  159,  is  suffi- 
ciently disposed  of  by  Lord  St. 
Leonards'  disapproval  (V.  &  P. 
173). 

(2)  /.  tf.  to  this  extent,  that  he 
could  not  B&j  it  was  not  his  deed, 
apart  from  any  question  of  fraud 
or  the  like. 

(a)  Hoghton  y.  Hoghtimy  15  Beay. 
278,  311.  In  the  case  of  a  will  the 
execution  of  it  by  a  testator  of 
sound  mind  after  having  had  it  read 
oyer  to  him  is  evidence,  but  not 
conclusive  evidence,  that  he  under- 
stood and  approved  its  contents: 
Fulton  v.  Andrew f  L.  R.  7  H.  L. 
448,  460,  sqq.,  472. 
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Foster  y.  Ma€kinn(m{b).  The  aotion  was  on  a  bill  of 
exchange  against  the  defendant  as  indorser.  There  was 
evidenoe  that  the  acceptor  had  asked  the  defendant  to  put 
his  name  on  the  bill,  telling  him  it  was  a  guaranty ;  the 
defendant  signed  on  the  faith  of  this  representation  and 
without  seeing  the  face  of  the  bill.  The  Court  held  that 
the  signature  was  not  binding,  on  the  same  principle  that 
a  blind  or  illiterate  man  is  not  boimd  by  his  signature  to 
a  document  whose  nature  is  wholly  misrepresented  to  him. 
A  signature  so  obtained 

**  Is  inralid  not  merely-  on  the  groimd  of  fraud,  where  frand  exists, 
but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the 
signature ;  in  other  words,  that  he  never  intended  to  sign,  and  therefore 
in  contemplation  of  law  never  did  sign,  the  contract  to  which  his  name 
is  apx)ended  («]....  The  position  that  if  a  gfrantor  or  covenantor  be 
deceived  or  misled  as  to  the  aetttal  eonUnU  of  the  deed,  the  deed  does  not 
bind  him,  is  supported  by  many  authorities :  see  Com.  Dig.  Fait  (B.  2)  (iQ, 
and  is  recognized  by  Bayley,  B.  and  the  Court  of  Exchequ^  in  the  case 
of  Edwards  v.  Broum  (0).  Accordingly  it  has  recently  been  decided  in  the 
Exchequer  Chamber  that  if  a  deed  be  delivered,  and  a  blank  left  therean 
be  afterwards  improperly  filled  up  (at  least  if  that  be  done  without  the 
grantor* 8  negligence),  it  is  not  the  deed  of  the  grantor :  S%oan  v.  North 
British  Australasian  Zand  Company  (/).  These  cases  apply  to  deeds ;  but 
the  principle  is  equally  applicable  to  other  written  contracts." 


ih)  L.  R.  4C.  P.  704,  711. 

\e)  The  same  rule  is  laid  down, 
andf  or  the  same  reason,  in  a  rescript 
of  Diodetian  and  Maximian:  Si 
falsum  instrumentum  emptionis 
oonscriptum  tibi,  velut  locationis 
quam  fieri  mandaveras,  subscribere 
te  non  relecto  sed  fidem  habentem 
Buasit,  neutrum  contraotum,  in 
ntroque  alterutrius  consensu  defi- 
ciente,  constitisse  prooul  dubio  est. 
C.  4.  22.  plus  valere,  6.    . 

id)  Cited  also  by  Willes,  J.  2 
C.  B.  N.  8.  624,  and  see  2  Ro.  Ab. 
28  S:  the  cases  there  referred  to 
(30  E.  3.  31  & ;  10  H.  6.  5,  pi.  10} 
show  that  the  principle  was  recog- 
nized in  very  early  times.  Cp.  Fleta 
1.  6,  c.  33  \  2.  Si  autem  vocatus 
dicat  quod  carta  sibi  nooere  non 
debeat  ....  vel  quia  per  dolum 
advenit,  ut  si  cartam  de  f  eoffamento 
BJgillatam  [jjti,  sigillavit  or  sigfilla- 


verit]  cum  scriptam  de  termino 
annorum  sigillare  crediderit,  vel  ut 
si  carta  fieri  debuit  ad  vitam,  iUam 
fieri  fecit  in  feodo  et  huiusmodi, 
dum  tamen  nihil  sit  quod  imperi- 
tiae  vel  negUgentiae  suae  possit 
imputari,  ut  f^.  ut  si]  signllum 
Buum  senescaUo  tradiderit  veluxoii, 
quod  cautius  debuit  oustodivisse. 

($)  1  C.  &  J.  312. 

(/)  2  H.  &  0.  176,  32  L.  J.  Ex. 
273.    And  it  was  there  doubted 
whether  a  man  can  be  estopped  by 
mere  negligence  from  showmgthat 
a  deed  is  not  really  his  deed.    See 
per  Byles,  J.  2  H.  &  C.  184,  32  L 
J.  Ex.  278,  and  per  Cockbum,  C.  J 
2  H.  &  C.  189,  32  L.  J.  Ex.  279 
MeUiah,  L.  J.  in  Hunter  v.  Walters, 
7  Ch.  75,  87,  mentioned  tiiis  ques- 
tion as  still  open :  and  see  ffaiifas 
Union  v.   Wheelwright^  L.   R.    10 
Ex.  192. 
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The  judgment  proceeds  to  notice  the  qualification  of  the 
general  rule  in  the  case  of  negotiable  instruments  signed 
in  blank,  when  the  party  signing  knows  what  he  is  abouty  i.  e. 
that  the  paper  is  afterwards  to  be  filled  up  as  a  negotiable 
instrument  (g).  But  here  the  defendant  "never  intended 
to  indorse  a  bill  of  exchange  at  all,  but  intended  to  sign  a 
contract  of  an  entirely  different  nature."  He  was  no  more 
bound  than  if  he  had  signed  his  name  on  a  blank  sheet  of 
paper,  and  the  signature  had  been  afterwards  fraudulently 
misapplied  {h).  This  decision  shows  clearly  that  an  in- 
strument executed  by  a  man  who  meant  to  execute  not 
any  such  instrument  but  something  of  a  different  kind  is 
in  itself  a  mere  nullity,  though  the  person  so  executing  it 
may  perhaps  be  estopped  from  disputing  it  if  there  be 
negHgence  on  his  part  (t) ;  and  that,  notwithstanding  the 
importance  constantly  attached  by  the  law  to  the  security 
of  bona  fide  holders  of  negotiable  instruments,  no  exception 
is  in  this  case  made  in  their  f ayour. 

The  existence  of  a  fundamental  error  of  this  sort,  not  Snch 
merely  as  to  particulars,  but  as  to  the  nature  and  substance  ^Eq^- 
of  the  transactions,  comes  very  seldom,  if  ever,  to  be  con-  generaUy 
sidered  by  a  oourt  of  equity,  except  in  connexion  with  ^^"^^ith 
questions  of  fraud  from  which  it  is  not  always  practicable  g^^^'^f 
to  disentangle  the  previous  question,  Was  there  any  con-  fraud. 


(^)  Whether  this  is  a  branoh  of 
the  general  principle  of  estoppel  or 
a  positive  nue  of  uie  law  merchant 
was  much  doubted  in  Swan  y.  North 
British  Australasian  Land  Co.  in  the 
Court  below,  7  H.  &  N.  603,  31  L. 
J.  Ex.  425.  In  the  present  judgment 
the  Court  of  C.  P.  seems  to  incline 
to  the  latter  view. 

(A)  L.R.  4C.  P.  atp.  712. 

(i)  Cp.  Simons  t.  Great  Western 
Ry.  Co,  2  C.  B.  N.  S.  620,  where 
the  plaintiff  was  held  not  bound  by 
a  paper  of  special  conditions  limit- 
ing the  company's  responsibility  as 
carriers,  which  he  had  signed 
without  reading  it,  being  in  fact 
unable  at  the  time  to  read  it  for 


want  of  his  glasses,  and  being 
assured  by  the  raUway  clerk  that 
it  was  a  mere  form.  **  The  whole 
q^uestion  was  whether  the  plaintiff 
signed  the  receipt  knowing  what  he 
was  about ":  per  Cockbum,  C.  J. 
at  p.  624.  The  clerk's  statement 
distmgpiishes  this  from  the  class  of 
oases  cited  at  p.  46  above.  Where 
a  person  intending  to  execute  his 
win  has  by  mistake  executed  a 
wrong  document,  that  document 
cannot  be  admitted  to  probate  even 
if  the  real  intention  would  thereby 
be  partially  carried  out:  In  the 
goods  of  Runt,  L.  B.  3  P.  &  D. 
250. 
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senting  mind  at  all  P  There  is  enough  however  to  show 
that  the  same  principles  are  applied. 

Kennedy  Thus  in  Kennedy  v.  Oreen  {k)  the  plaintiff  was  induced 
reen.  ^  execute  an  assignment  of  a  mortgage,  and  to  sign  a 
receipt  for  money  which  was  never  paid  to  her,  « tmthout 
seeing  ichat  she  teas  setting  her  hand  to,  by  a  statement 
that  she  was  only  completing  her  execution  of  the  mort- 
gage deed  itself,  or  doing  an  act  by  which  she  would  secure 
the  regular  payment  of  the  interest  upon  her  mortgage- 
money."  Lord  Brougham  expressed  a  positive  opinion 
that  a  plea  of  non  est  factum  would  have  been  sustained 
at  law  under  these  circumstances  (/).  But  his  decision 
rested  also  on  the  defendant  having  constructive  notice  of 
the  fraud,  and  no  costs  were  given  to  the  plaintiff,  her 
conduct  being  considered  not  free  from  negligence. 

Vorley  v.  In  Vorley  v.  Cooke  (m)  there  were  cross  suits  for  f ore- 
^  ®'  closure  and  for  cancellation  of  the  mortgage  deed.  The 
alleged  mortgagor  had  executed  the  mortgage  deed  at  the 
instance  of  his  solicitor,  believing  it  to  be  a  covenant  to 
produce  deeds.  This  mortgage  so  obtained  was  assigned 
to  a  purchaser  for  valuable  consideration  without  notice, 
against  whom,  according  to  the  universal  rule  above  noticed 
(p.  397),  no  relief  could  have  been  given  had  the  deed 
been  only  voidable.  It  was  held  that  the  deed  was  wholly 
void  and  no  estate  passed  by  it,  and  decreed  accordingly 
that  it  must  be  delivered  up  to  be  cancelled.     The  similar 

Ogilviev.   decision  in   Ogilvie  v.  Jeaffreson  (»),  goes  farther.     For 

^^^u  if  ^'^^^  ^^  plaintiff,  being  a  mortgagee,  executed  assignments 

consistent. 

(k)  3  M.  &  K.  699.  porter's  note,  p.  237.   This  decision 

(Q   3  M.  &  K.  at  pp.  717,  718 :  seems  to  be  within  the  authority  of 

(but  see  the  foUowing  note).     The  Tkoroi4ghgood* b  case   (which    curi- 

M.  K.  seems  to  have  thought  the  ously  enough  was  not  cited),  at  all 

estate  did  pass  (p.  713).  Hence  the  events  as  since  construed  in  Foster 

variance  between  the  form  of  the  de-  y.   Maekinnon,    However,   Jamee, 

oree  affirmed  and  Lord  firougham*s  L.  J.  has  intimated   an  opinion 

view  of  the  case.     Stuart,  Y.-0.*s  that  a  plea  of  non  est  factum  coiUd 

remark  (2  Giff.  381)  applies  to  the  not  have  been  sustained  at    law 

M.   R.*B  judgment,   not  to  Lord  &.ih&[hi&te  or  in  Kennedy  y.  Qreen  : 

Brougham's.  Hunter  v-  Walters^  7  Ch.  at  p.  84. 
(m)  1  Qiff.  230 :  and  see  the  re-  (n)  2  GifP.  853. 
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of  the  mortgaged  premises,  which  were  misrepresented  to 
him  as  leases.  He  did  therefore  intend  to  convey  some 
interest  in  the  property,  though  not  the  same  interest,  nor 
to  the  same  persons,  as  appeared  by  the  deeds.  And  the 
case,  so  far  as  it  decided  that  these  deeds  were  absolutely 
void,  seems  not  consistent  with  the  limitation  laid  down  in 
ThoroughgooiTa  case  (p.  413,  above)  and  affirmed  by  the 
Court  of  Appeal  in  Chancery. 

"  When  a  man  knows  that  he  is  oonyeymg  or  doing*  something  with  his 
estate,  but  does  not  ask  what  is  the  precise  effect  of  the  deed,  because  he 
is  told  it  is  a  mere  form,  and  has  such  confidence  in  his  solicitor  as  to  exe- 
cute the  deed  in  ignorance,  then  a  deed  so  executed,  although  it  may  be 
voidable  upon  the  ground  of  fraud,  is  not  a  yoid  deed  '*  (o). 

EmpsorCs  case  {p)  seems  distinguishable.  There  the 
applicant  bought  land  of  a  building  society  and  executed 
without  examination  mortgage  deeds  prepared  by  the 
society's  solicitor  to  secure  the  price.  These  deeds  con- 
tained recitals  that  he  was  a  member,  and  treated  the 
whole  transaction  as  an  advance  by  the  society  to  one  of 
its  own  members.  He  was  never  admitted  or  otherwise 
treated  as  a  member.  The  Court  held  that  he  was  not  a 
contributory  in  the  winding-up  of  the  society.  Here  the 
matter  of  the  fictitious  recitals  was  collateral  to  the  main 
purpose  of  the  transaction.  Observe  that  so  far  as  the 
deed  professed  to  treat  Empson  as  a  shareholder  it  was 
void,  not  only  voidable :  otherwise  it  would  have  been  too 
late  to  repudiate  the  shares  after  the  winding-up  order. 

It  has  been  laid  down  that  a  man  of  business  who 
executes  '*  an  instrument  of  a  short  and  intelligible  de- 
scription cannot  be  permitted  to  allege  that  he  executed  it 


(o)  Bunter  v.  Waltert,  7  Ch.  76 ; 
per  Mellish,  L.  J.  at  p.  88.  The 
attempt  might  possibly  be  made  to 
distinguish  Ogilvie  y.  Jeaffreton  on 
the  ground  tibiat  in  that  case  the 
grantor  was  in  complete  error,  if 
not  as  to  the  contents  and  substance 
of  his  grant,  yet  as  to  the  person  of 
the  grantee :  whereas  in  Hunter  v. 

P. 


Walters  the  oonyeying  parties  knew 
not  only  that  they  were  conveying 
some  interest  in  the  property  their 
deed  purported  to  deal  with,  but 
that  they  were  conveying  it  to 
Walters.  But  such  a  distinction 
seems  hardly  tenable. 

(p)  9  £q.  697,  where  no  autho- 
rities appear  to  have  been  cited. 

E  E 
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in  blind  ignoranoe  of  its  real  character"  (q).  But  probably 
this  is  to  be  taken  as  an  inference  of  fact  rather  than  a 
statement  of  law ;  meaning  not  that  the  party  is  estopped 
in  law  from  offering  evidence  to  this  effect,  but  that  under 
such  conditions  his  own  evidence  is  praoticaUy  worth 
nothing. 


DiBtino- 
tion  as  to 
agree- 
ments of 
drunken 
man  or 
lunatic. 


The  doctrine  above  stated  in  Ch.  II.  p.  90,  that  the 
contract  of  a  lunatic  or  a  drunken  man  is  not  abso- 
lutely void  but  only  voidable,  seems  at  first  sight  not 
consistent  with  the  principles  recognized  by  the  Court 
of  Common  Pleas  in  Foster  v.  Mackinnon  {suprUy  p.  413). 
It  was  in  fact  held  by  Lord  Ellenborough(r)  that 
'^an  agreement  signed  by  a  person  in  a  state  of  com- 
plete intoxication  is  void,  for  such  a  person  has  no 
agreeing  mind,"  and  the  judges  of  the  Court  of  Exche- 
quer were  at  least  inclined  to  the  same  view  in  Oare  v. 
Oibaon  («).  However  it  is  now  settled,  as  we  have  seen(^), 
that  the  agreement  of  a  lunatic  or  drunken  man  known 
to  be  so  by  the  other  party  is  not  a  void  agreement,  but  a 
voidable  contract  which  after  he  becomes  sober  he  may 
ratify  so  as  to  make  it  binding  on  the  other  party,  and 
therefore  on  himself  also.  It  is  obviously  reasonable  that 
one  who  offers  to  contract  with  a  drunken  man  or  a  mad- 
man, knowing  his  condition,  should  do  so  at  his  peril.  If 
the  drunkenness  or  lunacy  be  not  actually  or  presumably 
known  to  the  other  party  the  contract  is  valid :  for  a  man 
who  is  apparently  sane  or  sober  cannot  be  supposed  inca- 
pable of  knowing  what  he  is  about.  But  except  in  this 
case  the  other  party  must  be  able  to  see  that  it  is  at  least 
doubtful  whether  the  man  is  capable  of  imderstanding  the 
effect  of  a  contract ;  if  he  chooses  to  disregard  that  doubt, 
he  cannot  afterwards  complain  of  being  taken  at  his  word. 


(q)  Per  Lord  Chelmsford,  C. 
Wyth49  ▼.  Labwchere,  3  De  G.  &  J. 
693,  601. 

(r)  Pitt  V.  Smith,  3  Camp.  33. 

(*)  13  M.  &  W.  623,  14  Ij.  J.  Ex. 


151. 


(0  MoUon  v.  CkmrMMT,  2Ex.  487, 
in  Ex.  Ch.  4  Ex.  17  ;  18  L.  J.  Ex. 
68,  366 ;  Matthetct  y.  Baxter,  It,  R. 
8  Ex.  132. 
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He  IB  in  a  maimer  estopped  from  saying  that  by  reason  of 
the  other's  inoapaoity  there  is  no  contract  which  can  be 
made  binding  on  either  of  them.  The  law  says  to  him : 
Tou  o£fer  to  contract  with  a  man  whom  you  have  reason 
to  believe  incapable  of  contracting :  and  if  he  chooses  to 
hold  yon  to  the  bargain  when  he  comes  to  his  right  mind, 
it  does  not  lie  in  your  mouth  to  say  there  was  no  contract 
because  he  did  not  understand  what  he  was  about.  If 
you  thought  he  did  understand  it,  you  cannot  complain  of 
being  in  the  same  situation  as  if  such  had  been  the  fact. 
K  you  knew  he  did  not  understand  it,  then  (unless  you 
meant  to  commit  a  fraud  by  taking  an  unfair  advantage  of 
his  condition)  you  were  careless  enough  to  take  the  risk 
of  his  repudiating  the  contract,  or  you  thought  the  mere 
chance  of  a  ratification  worth  having ;  still  less  can  you 
complain  in  that  case  that  the  contract  is  ratified  instead 
of  being  repudiated.  And  you  have  the  correlative  benefit 
of  being  able  to  sue  on  the  contract  if  it  is  ratified  (f«),  or 
even  if  it  is  not  repudiated  within  a  reasonable  time. 

There  may  also  be  a  fundamental  error  affecting  not  Eiroras 
the  whole  substance  of  the  transaction,  but  only  its  legal  %^^^ 
character.    It  is  apprehended  that  on  principle  a  case  of  of  the 
this  kind  must  be  treated  in  the  same  way  as  those  we  tion. 
have  already  considered;  that  is,  if  the  two  parties  to  a 
transaction  contemplate  wholly  different  legal  effects,  there 
is  no  agreement :  but  this  will  not  prevent  an  act  done  by 
either  party  from  having  any  other  effect  which  it  can 
have  by  itself  and  which  it  is  intended  to  have  by  the 
party  doing  it. 

G^us  if  A.  gives  money  to  B.  as  a  gift,  and  B.  takes  it 
as  a  loan,  B.  does  not  thereby  become  A.'s  debtor  {x)y  but 

{u)  L.  R.  8  Ex.  132.  L.  J.  at  p.  896 :  where  it  was  held 

(j;)  But  if  B.  oominimioates  to  A.  that  an  aayance  at  first  intended  to 

his  intention  of  treating  the  money  be  a  gift  had  in  this,  way  been 

as  a  loan,  and  A.  assents,  then  there  turned  into  a  loan,  and  was  a  good 

is  a  good  contract  of  loan.  See  Hill  consideration  for  a  promissory  note 

V.  Wilton,  8  Qi.  888  ;  per  Hellish,  subsequently  given  for  the  amount. 

E  E  2 
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the  ownership  of  the  money  is  not  the  lees  effectually 
transferred  to  B.  (y).  Or  *'  if  A.  sends  a  case  of  mne  to 
B.  intending  to  sell  it,  but  &il8  to  commnnicate  his  inten- 
tion, and  B.  honestly  believing  it  to  he  a  gift  consmnes 
it,  there  is  no  ground  for  holding  B.  to  he  responsible  for 
the  price  either  in  law  or  equity,  if  he  be  blameless  for  the 
mistake  "  (z). 

We  have  seen  however  (p.  402)  that  mistake  as  to  any 
particular  effect  of  a  contract  depending  on  its  true  con- 
struction does  not  discharge  the  contracting  party,  or 
entitle  him  to  act  upon  his  own  erroneous  construction. 


Error  m 
periona. 


B.  Error  as  to  the  persofi  of  the  other  party. 

Another  kind  of  fundamental  error  is  that  which  relates 
to  the  person  with  whom  one  is  contracting.  Where  it  is 
material  for  the  one  party  to  know  who  the  other  is,  this 
prevents  any  real  agreement  from  being  formed  (a).  Such 
knowledge  is  in  fact  not  material  in  a  great  part  of  the 
daily  transactions  of  life,  as  for  instance  when  goods  are 
sold  for  ready  money,  or  when  a  railway  traveller  takes 
his  ticket :  and  then  a  mere  absence  of  knowledge  caused 
by  complete  indifference  as  to  the  person  of  the  other 
party  cannot  be  considered  as  mistake,  and  there  can 
hardly  be  any  question  of  this  kind.    In  principle  how- 


(y)  Savigny,  Syst.  3.  269;  D.  44. 
7.  de  o.  et  a.  3  {  1.  Kon  satis  autem 
est  dantis  esse  numos  et  fieri  ao- 
cipientis,  ut  obligatio  nasoatur,  sed 
etiam  hoo  animo  dari  et  accipi  ut 
obligatio  constituatur.  Itaque  si 
quis  peoiiniam  suam  donandi  causa 
dederit  mihi,  quamquam  et  donantis 
fuerit,  et  mea  fiat,  tamen  non  obli- 
gabor  ei,  quia  non  hoo  inter  nos 
actum  est.  As  to  the  transfer  of 
the  property  being  effectual  cp.  D. 
41.  1.  de  acq.  rer.  dom.  36.  The 
reason  is  that  to  that  extent  there 
is  an  intention  free  from  error  on 
the  one  part  and  an  assent  on  the 
other.  But  a  whoUy  mistaken 
handing  over  of  money  or  goods 
passes  no  property :  Iteg,  ▼.  Middle- 


ton,  L.  B.  2  C.  C.  B.  38, 44 ;  muffs- 
ford  V.  Merry  (Ex.  Ch.)  1  H.  &  N. 
603,  26  L.  J.  Ex.  83. 

(z)  Benjamin  on  Sale,  373 ;  cp. 
the  somewhat  similar  case  put  by 
Bramwell,  B.  in  JUff.  v.  Middleton, 
L.  B.  2  0.  G.  B.  at  p.  56,  and  HilU 
y.  Snell,  104  Mass.  173. 

(a)  Savigny,  Syst.  3.  269;  Po- 
thier,  Obi,  {  19,  adoptedby  IVy,  J. 
in  Smith  v.  Wheaieroft,  9  Ch.  6.  at 
p.  230.  If  I  take  a  loan  from  A. 
thinking  he  is  B.*s  agent  to  lend 
me  the  money  when  he  is  in  truth 
O.'s  there  is  no  contract  of  loan, 
though  0.  may  get  back  his  money 
by  eondietio:  D.  12.  I.  do  reb. 
ored.  32. 
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ever,  the  intention  of  a  contracting  party  is  to  create  an 
obligation  between  himself  and  another  certain  person, 
and  if  that  intention  fails  to  take  its  proper  effect,  it 
cannot  be  allowed  to  take  the  different  effect  of  involving 
him  without  his  consent  in  a  contract  with  some  one  else. 

There  is  a  curious  modem  case  on  this  point  in  the  Bonltonr. 
Court  of  Exchequer.  An  order  for  goods  had  been 
addressed  by  the  defendants  to  a  trader  named  Brockle- 
hurst,  who  without  their  knowledge  had  transferred  his 
business  to  the  plaintiff  Boulton.  The  plaintiff  supplied 
the  goods  without  notifying  the  change,  and  after  the 
goods  had  been  accepted  sent  an  invoice  in  his  own  name, 
whereupon  the  defendants  said  they  knew  nothing  of  him. 
It  was  held  that  there  was  no  contract,  and  that  he  could 
not  recover  the  price  of  the  goods.  Possibly  the  person 
for  whom  the  order  was  meant  might  have  adopted  the 
transaction  if  he  had  thought  fit.  But  with  the  plaintiff 
there  was  no  express  contract,  for  the  defendants'  offer 
was  not  addressed  to  him ;  nor  yet  an  implied  one,  for 
the  goods  were  accepted  and  used  by  the  defendants  on 
the  footing  of  an  express  contract  with  the  person  to  whom 
their  offer  was  really  addressed.  The  defendants  might 
have  had  a  set-off  against  the  person  with  whom  they 
intended  to  contract  (6).  — ■ — " 

A  similar  case  was  Mitchell  v.  Lapage  (not  cited  in  Mitchell 
Botdton  V.  Jones  (c).    The  action  was  assumpsit  for  not  <'-l^P»§r®- 
accepting  goods.    A  change  had  taken  place  in  the  seller's 
firm,  and  the  broker  had  by  mistake  given  the  old  name 
instead  of  the  new  one.     Qibbs,  C.  J.,  ruled  as  follows : 


^a 


^  c 


A  I 


(d)  Boulion  v.  Jones,  2.  H.  &  N. 
664,  27  L.  J.  Ex.  117.  Mr.  Ben- 
jamin  has  criticized  this  case  in  his 
treatise  on  Sale  (p.  372).  I  am 
nnahle  to  f oUow  him  in  finding  any 
ffroimd  of  equitable  as  distinct 
from  legal  claim  on  the  plain tifTs 
side.  And  see  Boston  lee  Co,  y. 
letter,  123  Mass.  28,  where  BouUon 
T.  Jones  was  followed  in  its  fall  ex- 
tent.   But   might  it  not  be  con- 


tended that  according  to  general 
nsage  a  proposal  addressed  to  a 
trader  at  his  place  of  business  for 
the  supply  oi  goods  in  the  way  of 
that  business  is,  in  the  absence  of 
anything  showing  special  personal 
considerations,  a  proposal  to  who- 
ever is  carrying  on  the  same  busi- 
ness continuously  at  the  same  place 
and  under  the  same  name  f 
(e)  Holt  N.  P.  263. 


"rrj.  Ill*  tf  aaitanr «  tmi&Ki 

t.'- :  J  'rr^z  *:  tiii  ":!r.i*r  ie  ias  *i9ei.  frsfafiowl  or  ex- 

*;  v-^-=<  ii'.Tr*''*r  :ii  iii»^  it^  fi  tiif  or  lias  the 

ti' «*.  .*r  '.-f  tL*  :iLi;z.2* :  icii  tie  *cz±rv.^  seeos  to 
^r,r.*;  I,rTr:fi  »  T  iii'i i*^  «£  tL*  'Z^rizxL  of  tbe  carer  nther 
t.'ju:.  M  &  w.l-.t^Ir  T'.'IL     Ag%f^.^  if  m  lean  cntas  into  a 
rxT.t.'r.-J::^'  ^-Titracc  witi  ctje  of  two  pTtnfn  akoe,  not 
kx«//vlr.|r  <^f  tr.4r  *:id£teT.yi  of  tbe  ptttneship,  and  the 
yu*T.^  w?.u  vL'jTn  tLe  coiitract  wm  made  letzzei  fran  the 
hrjtlz.f-^ti^  ium  the  ccntinriiiig  snd  pTerioiidj  nndiacioeed 
\fs%TiufiT  csnwA  insist  on  the  further  peifannanoe  of  the 
cffUiTtu±  evfm  hj  joining  the  name  of  the  ociginal  oon- 
ird/fU/r  with  his  own  as  plaintiff.     When  it  had  become 
unyf¥!M\AH  tfsr  the  contract  to  be  perfonned  bj  the  penon 
with  whom  it  was  actuallj  made,  **^  the  defendant  had  a 
right  to  object  to  its  being  perfonned  hj  any  other 
jKrrson ''  (f/).    This  case  was  referred  to  with  approval  in 
Humble  V.  Hunter  {e)y  where  Lord  Denman  said;  "You 
have  a  right  to  the  benefit  you  contemplate  from  the 
character,  credit,  and  sabstanoe  of  the  party  with  whom 
you  crmtract/'    On  like  grounds  it  has  been  held  by  a 
majority  of  the  Court  of  Appeal  that  when  a  purchaser 
ordr^rs  goods  of  a  manufacturer  of  such  goods  who  is  not  a 
grnicral  dealer  in  them,  he  is  (if  there  be  no  agreement  or 
trade  custom  to  the  contrary)  entitled  to  have  in  per- 
fonimnoo  of  the  contract  goods  of  that  manufacturer's  own 
niako  (/).    Again,  if  A.  means  to  sell  goods  to  B.,  and 
0.  obtains  delivery  of  the  goods  by  pretending  to  be  B.'s 

(tl)  Hohton  T.  Drummond,  2  B.  &  i$)  12  Q.  B.  310,  317. 

Ad.    U0»  :    iior   Lord    Tentarden,  (/)  Johmon  y.  Baylton,  7  Q.  B. 

(1.  J.  p.  307.  D.  488  (du$.  Bnmwell,  L.  J.) 
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agent  to  make  the  contraot  and  receive  the  goods  (^),  or  if 
0.,  who  is  a  man  of  no  means,  obtains  goods  from  A.  by 
writing  for  them  in  the  name  of  B.,  a  solvent  merchant 
already  known  to  A.,  or  one  only  colourably  differing  from 
it  {h)y  there  is  not  a  voidable  contract  between  A.  and  C, 
bnt  no  contract  at  all ;  no  property  passes  to  C,  and  he 
can  transfer  none  (save  in  market  overt)  even  to  an 
innocent  purchaser.  The  pretended  sale  fails  for  want  of 
a  real  buyer.  There  is  only  an  offer  on  A.'s  part  to  the 
person  with  whom  alone  he  means  to  deal  and  thinks  he 
is  dealing. 

'Whether  any  analogous  doctrine  applies  to  deeds  is  a  Probably 
question  on  which  there  does  not  seem  to  be  any  clear  ^pj©  "^" 
authority.    We  have  seen  that  if  a  man  seals  and  delivers  cannot  be 
(at  any.  rate  without  culpable  negligence)  a  parchment  todeeda. 
tendered  to  him  as  being  a  conveyance  of  his  lands  of 
Whiteaore,  which  is  in  fact  a  conveyance  of  his  lands  of 
Blackacre,  it  is  not  his  deed  and  no  estate  passes.    It 
might  be  argued  that  there  is  no  reason  why  the  insertion 
of  a  wrong  party,  if  material,  should  not  have  the  same 
result  as  the  insertion  of  wrong  parcels ;  and  that  if  a  man 
executes  a  conveyance  of  Whiteacre  to  A.  as  and  for  a 
conveyance  of  the  same  estate  to  B.  it  is  equally  not  his 
deed.    But  the  judgment  in  Hunter  v.  Walters  (t)  is  cer- 
tainly adverse  to  such  a  view. 

It  is  on  the  same  principle  that  a  party  to  whom  any-  Satisfac- 
thing  is  due  under  a  contract  is  not  bound  to  accept  satis-  gJJ^™* 
faction  from  any  one  except  the  other  contracting  party,  in  to  the 

contract. 


iff)  Sardman  y.  Booth,  1  H.  &  C. 
SOS,  32  L.  J.  Ex.  106 ;  cp.  Kings^ 
ford  ▼.  Merry,  1  H.  &  N.  503,  26 
L.  J.  Ex.  83  ;  Sollim  ▼.  FovDler,  L. 
R.  7  H.  L.  767,  763,  796. 

(h)  Lindtay  y.  Cundy,  Cundy  y. 
LindMf,  3  App.  Ca.  469  ;  Ex  parte 
Bamett,  3  Ch.  D.  123. 

(i)  7  Ch.  76  ;  mpra,  p.  417.  On 
the  other  hand,  '*  if  A.  peraonatinff 
B.  executes  a  deed  in  uie  name  en 
B.  pnipoiting  to  conyey  B.'s  pro- 


perty, no  right  or  interest  can  pos- 
sihly  pass  by  such  an  instroment. 
It  is  not  a  deed.  It  makes  no 
difference  in  law  that  A.  had  the 
same  name  as  B.  if  the  false  per- 
sonation is  established ;  still  the 
instrument  is  not  a  deed,  and  that 
plea  would  be  a  complete  answer 
by  B.  or  any  one«claiming  through 
hmi:  "  Cooper  y.  Veeey,  20  Ch.  D. 
611,  623  (Kay,  J. ;  afld.  in  C.  A.  ib, 
627). 
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person  where  the  nature  of  the  contract  requires  it  (A*),  or 
otherwise  bj  himself,  his  personal  representatiyes,  or  his 
authorized  agent :  and  it  has  even  been  thought  that  the 
acceptance  of  satisfaction  from  a  third  person  is  not  of  itself 
a  bar  to  a  subsequent  action  upon  the  contract.  It  seems 
that  the  satisfaction  must  be  made  in  the  debtor's  name 
in  the  first  instance  and  be  capable  of  being  ratified  by 
him  (/),  and  that  if  it  is  not  made  with  his  authority  at 
the  time  there  must  be  a  subsequent  ratification,  which 
however  need  not  be  made  before  action  (m).  But  these 
refinements  have  not  been  received  without  doubt  (n) :  and 
it  is  submitted  that  the  law  cannot  depart  in  substance, 
especially  now  that  merely  technical  objections  are  so  little 
favoured,  from  the  old  maxim  ''If  I  be  satisfied  it  is  not 
reason  that  I  be  again  satisfied  "  (o), 
ABHign-  So  far  the  rule  of  conmion  law.  The  power  of  assign- 
TOnU^to.  ^S  contractual  rights  which  has  long  been  recognized  in 
equity,  and  which  under  the  Judicature  Act,  1873  (s.  25, 
sub-s.  6)  is  now  recognized  as  effectual  in  law,  does  not 
constitute  a  direct  exception.  For  we  are  now  concerned 
only  to  ascertain  the  existence  or  non-existence  of  a  binding 
contract  in  the  first  instance.  But  on  the  other  hand  the 
limits  set  to  this  power  (which  we  have  already  considered 
under  another  aspect)  {p)  may  be  again  shortly  referred  to 
as  illustrating  the  same  principle. 

Generally  speaking,  the  liability  on  a  contract  cannot  be 
transferred  so  as  to  discharge  the  person  or  estate  of  the 


(k)  See  Sobifuon  ▼.  Davison,  L. 
B.  6  Ex.  209. 

(/)  James  v.  Isaacs,  12  G.  B.  791 ; 
Lucas  v.  Wilkinson,  1  H.  &  N.  420, 
26  L.  J.  Ex.  13. 

(m)  Simpson  Y.  Eggington,  10  Ex. 
846  (ratifioation  by  plea  of  payment 
or  at  the  trial  may  be  good). 

(«)  See  per  Willes,  J.  in  Cook  ▼. 
Lister,  13  C.  B.  N.  S.  694,  32  L.  J. 
G.  P.  121|  who  conBidered  the  doc- 
trine laid  down  in  Jonu  v.  Broad' 
hurst  (next  note)  that  payment 'by 
a  stranger  is  no  payment  till  assent, 


as  contrary  to  a  well  known  prin- 
ciple of  law :  the  civil  law  being  the 
other  way  expressly,  and  mercantile 
law  by  analogy :  at  the  least  assent 
ought  to  be  presumed  (cp.  10  Gh. 
416). 

(o)  Fitzh.  Ab.  tit.  Barre,  pi.  166, 
repeatedly  cited  in  the  modem  oases 
where  the  doctrine  is  discussed. 
See  in  addition  to  those  already 
referred  to,  Jones  y.  Broadhurst,  9 
G.  B.  193,  Bslshaw  y.  Bush,  11  G. 
B.  191,  267. 

(p)  Gh.  y.,  supra,  p.  206,  sqq. 
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original  contractor,  unless  the  creditor  agrees  to  accept  the 
liability  of  another  person  instead  of  the  first  (q). 

The  benefit  of  a  contract  can  generally  be  transferred 
unthout  the  other  party's  consent,  yet  not  so  as  to  put  the 
assignee  in  any  better  position  than  his  assignor.  Hence 
the  rule  that  the  assignee  is  bound  by  all  the  equities 
affecting  what  is  assigned.  Hence  also  the  "rule  of  general 
jurisprudence,  not  confined  to  choses  in  action  .  .  .  that  if 
a  person  enters  into  a  contract,  and  without  notice  of  any 
assignment  fulfils  it  to  the  person  with  whom  he  made  the 
contract,  he  is  discharged  from  his  obligation  "  (r),  and  the 
Yarious  consequences  of  its  application  in  the  equitable 
doctrines  as  to  priority  being  gained  by  notice. 

Again,  rights  arising  out  of  a  contract  cannot  be  trans-  Rights 
f  erred  if  they  are  coupled  with  liabilities,  or  if  they  involve  J^^. 
a  relation  of  personal  confidence  such  that  the  party  whose  ^^^  ^^' 
agreement  conferred  those  rights  must  have  intended  them  oaxmot  be 
to  be  exercised  only  by  him  in  whom  he  actually  confided. 
Thus  one  partner  cannot  transfer  his  share  so  as  to  force  a 
new  partner  on  the  other  members  of  the  firm  without 
their  consent :  all  he  can  give  to  an  assignee  is  a  right  to 
receive  what  may  be  due  to  the  assignor  on  the  balance  of 
the  partnership  accounts,  and  if  the  partnership  is  at  will, 
the  assignment  dissolves  it ;  if  not,  the  other  partners  may 
treat  it  as  a  ground  for  dissolution.    And  a  sub*partner 
has  no  rights  against  the  principal  firm. 

In  the  same  way  a  contract  of  apprenticeship  is  prima 
facie  a  strictly  personal  contract  with  the  master;  this 
construction  may  be  excluded  however  by  the  intention 


(q)  See  p.  193,  above.  The  ex- 
ceptions to  this  are  but  partial. 
Thus  the  assignor  of  leaseholds 
remains  liable  on  his  express 
ooyenants:  1  Wms.  Saund.  298.  A 
stronger  case  is  the  transfer  of 
shares  in  a  company  not  f idlj  paid 
up:  but  the  special  statutory  law 
governing  these  transactions  has 


not  altogether  lost  sight  of  the 
principles  of  the  general  law :  for 
?1)  the  transferor  is  not  imme- 
diately discharged:  (2)  the  company 
is  not  always  botmd  to  register  the 
transfer. 

(r)  Per  WiUes,  J.  De  ITtcholh  v. 
Saunders^  L.  R.  5  C.  P.  at  p.  594. 
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of  the  partieSy  e.  g,  if  the  master's  exeoutors  are  expresslj 
named  («),  or  by  custom  {t). 

So  if  an  agent  appoints  a  sub-agent  without  authority, 
the  sub-agent  so  appointed  is  not  the  agent  of  the  principal 
and  cannot  be  an  accounting  party  to  him  (u).  A  peculiar 
case  involying  a  similar  question  was  Stevens  v.  Benning  {x). 
It  was  there  held  that  a  publisher's  contract  with  an  author 
was  not  assignable  without  the  author's  consent.  The 
plaintiffs,  who  sought  to  restrain  the  publication  of  a  new 
edition  of  a  book,  claimed  under  instruments  of  which  the 
author  knew  nothing,  and  which  purported  to  assign  to 
them  all  the  copyrights,  &c.,  therein  mentioned  (including 
the  copyright  of  the  book  in  question)  and  all  the  agree- 
ments with  authors,  &c.,  in  which  the  assignors,  with 
whose  firm  the  author  had  contracted,  were  interested.  It 
was  decided  (1)  that  the  instrument  relied  on  did  not 
operate  as  an  assignment  of  the  copyright,  because  on  the 
true  construction  of  the  original  agreement  with  the 
publishers  the  author  had  not  parted  with  it :  (2)  that  it 
did  not  operate  as  an  assignment  of  the  contract,  because 
it  was  a  personal  contract,  and  it  could  not  be  indifferent 
to  the  author  into  whose  hands  his  interests  under  such  an 
engagement  were  entrusted.  In  the  plaintiffs,  however 
trustworthy,  the  author  had  not  agreed  or  intended  to 
place  confidence :  with  them,  however  respectable,  he  had 
not  intended  to  associate  himself  (t/). 

Peouli-  The  law  of  agency,  which  we  have  already  had  occasion 

SiwS"*    to  consider  (z),  presents  much  more  important  and  peculiar 
agency,      exceptions.    Here  again  we  find  that  the  limitations  under 

(«)  Cooper  y.  Simmons,  7  H.  &  N.  (x)  1  E.  &  J.  168,  6  D.  M.  a. 

707,  31  L.  J.  M.  G.  138.  223;  followed  in  ffoU  y.  Bradbury, 

(0  Bao.  Abr.    Master  and  Ser-  12  Gh.  D.  886. 

yant,  E.  M  See  1  E.  &  J.  at  p.  174,  6  D. 

(u)  Cartwright  y.  HateUy,  1  Yes.  M.  (>.  at  p.  229. 

jun.  292.  Gp.  Indian  Gontraot  Act,  (s)  Gh.  il.,  p.  95,  aboye. 
1872,  B.  193. 
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which  those  ezoeptions  aie  admitted  show  the  influence 
of  the  general  rule ;  thus  a  party  dealing  with  an  agent 
for  an  undisclosed  principal  is  entitled  as  against  the 
principal  to  the  benefit  of  any  defence  he  could  have  used 
against  the  agent. 

0.  Error  as  to  the  subject-matter.  Error  aa 

There  may  be  f  andamental  eiror  oonoeming :  ^^^^ 

A.  The  specific  thing  supposed  to  be  the  subject  of  the 
transaction. 

B.  The  kind  or  quantity  by  which  the  thing  is  described ; 
or  some  quality  which  is  a  material  part  of  the  description 
of  the  thing,  though  the  thing  be  specifically  ascertained. 

The  question  however  is  in  substance  always  the  same, 
and  may  be  put  in  this  form :  It  is  admitted  that  the 
party  intended  to  contract  in  this  way  for  something; 
but  is  this  thing  that  for  which  he  intended  to  contract  P 
The  rule  governing  this  whole  class  of  cases  is  fully  ex- 
plained in  the  judgment  of  the  Court  of  Queen's  Bench  in 
the  case  of  Kennedy  v.  Panamaj  ^c,  Mail  Company  (a).  Kennedy 
There  were  cross  actions,  the  one  to  recover  instalments  ma,  &^.] 
paid  on  shares  in  the  company  as  money  had  and  received,  MaiiCom- 
the  other  for  a  call  on  the  same  shares.  The  contention 
on  behalf  of  the  shareholder  was  '^  that  the  effect  of  the 
prospectus  was  to  warrant  to  the  intended  shareholders 
that  there  really  was  such  a  contract  as  is  there  repre- 
sented (6),  and  not  merely  to  represent  that  the  company 
bona  fide  believed  it ;  a^d  that  the  difference  in  substance 
between  shares  in  a  company  with  such  a  contract  and 
shares  in  a  company  whose  supposed  contract  was  not 
binding  was  a  difference  in  substance  in  the  nature  of  the 
thing;  and  that  the  shareholder  was  entitled  to  return 
the  shares  as  soon  as  he  discovered  this,  quite  indepen- 

ia\  L.  B.  2  Q.  B.  580.  behalf  of  the  Gk)Tenmient,  which 

\b)  A  contract  with  the   poet-      tamed  oat  to  he  beyond  his  an* 
master-geQeral  of  Kew  Zealand  on      thoiity. 
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dentlj  of  £raad,  on  the  groimd  that  he  had  applied  for  one 
thing  and  got  another"  (c). 

The  Court  allowed  it  to  be  good  law  that  if  the  shares 
applied  for  were  really  different  in  substance  from  those 
allotted,  this  contention  would  be  right.  But  it  is  an 
important  part  of  the  doctrine,  both  in  our  own  law  and  in 
the  civil  law  (e/),  that  the  difference  in  substance  must  be 
complete.  In  the  case  of  fraud,  a  fraudulent  represen- 
tation of  any  fact  material  to  the  contract  gives  a  right  of 
rescission ;  but  the  misapprehension  which  prevents  a 
valid  contract  from  being  formed  must  go  to  the  root  of 
the  matter.  In  this  case  the  misapprehension  was  not 
such  as  to  make  the  shares  obtained  substantially  different 
from  the  shares  described  in  the  prospectus  and  applied 
for  on  the  faith  of  that  description  (e).  It  was  at  most 
like  the  purchase  of  a  chattel  with  a  collateral  warranty, 
where  a  breach  of  the  warranty  gives  an  independent  right 
of  action,  but  in  the  absence  of  fraud  is  no  ground  for 
rescinding  the  contract  (/). 

In  the  particular  case  of  taking  shares  in  a  company 
the  contract  is  not  in  any  case  void,  but  only  voidable  at 
the  option  of  the  shareholder  if  exercised  within  a  reason- 
able time:  this,  although  in  strictness  an  anomaly,  is 
required  for  the  protection  of  the  company's  creditors,  who 
are  entitled  to  rely  on  the  register  of  shareholders  (^). 

We  also  reserve  for  the  present  the  question  how  the 
legal  result  is  affected  when  the  error  is  due  to  a  repre- 
sentation made  by  the  other  party.  The  exposition  of  the 
general  principle,  however,  is  not  the  less  valuable :  and 

» 

(e)  Per  Cor.  at  p.  686.  preferenoe  which  in  fact  the  oom- 

(d)  P.  688,  citing  D.   18.   1.  de  pany  had  no  power  to  give  to  it, 

cent.  empt.  9,  10,  11.  By  a  clerical  this  does  not  amount  to  a  generic 

error  the  fragment  of  Ulpian  (A.  t.  difference  between  the  thing  con- 

1.  14)  **  Si  aespro  auro  voneat,  non  tractedforandthe  thing purdiased: 

valet,**  &o.,  is  ascribed  to  Paulas  in  EaglMjUld  y.  Marquis  of  London^ 

the  report.  *^y,  3  Ch.  D.  693. 

(«)  So,   where  new  stock  of    a  (/)  Street  y.  Blatff  2  B.  ft  Ad. 

company  is  issued  and  purchased  on  466. 

the  supposition  that  it  will  haye  a  (^)  See  cases  cited,  p.  433,  infra. 
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we  now  proceed  to  give  instances  of  its  application  in  the 
branches  already  mentioned. 

a.  Error  as  to  the  specific  thing  {in  corpore).   A  striking  Sub- 
modem  cajse  of  this  kind  is  Baffles  v.  Wichelhaus  (h).    The  ^^"^  * 
declaration  averred  an   agreement  for  the  sale  by  the  eorporg, 
plaintiff  to  the  defendants  of  certain  goods,  to  wit,  125  oiu  nume. 
bales  of  Surat  cotton,  to  arrive  ex  "  Peerkss  '^frofn  Bombay ^ 
and  arrival  of  the  goods  by  the  said  ship :  Breach,  non- 
acceptance.     Flea,  that  the  defendants  meant  a  ship  called 
the  "Peerless"  which  sailed  from  Bombay  in  October, 
and  that  the  plaintiff  offered  to  deliver,  not  any  cotton 
which  arrived  by  that  ship,  but  cotton  which  arrived  by  a 
different  ship  also  called  the  "  Peerless  "  and  which  sailed 
from  Bombay  in  December.     The  plea  was  held  good,  for 
"  The  defendant  only  bought  that  cotton  which  was  to 
arrive  by  a  particular  ship ;"  and  to  hold  that  he  bought 
cotton  to  arrive  in  any  ship  of  that  name  would  have  been 
"  imposing  on  the  defendant  a  contract  different  from  that 
which  he  entered  into  "  (t). 

With  this  may  be  compared  Phillips  v.  Bistolli  {k).  The 
principal  question  was  whether  there  had  been  a  sufficient 
acceptance  within  the  Statute  of  Frauds  of  certain  goods 
bought  at  an  auction :  the  decision  was  that  under  the 
circumstances  this  ought  to  have  been  left  as  a  question  of 
fact  to  the  jury,  and  that  there  must  be  a  new  trial.  The 
jury  had  found  that  there  was  no  mistake  (no  other  ques- 
tion having  been  left  to  them) :  and  it  seems  to  have  been 
admitted  that  if  there  had  been  an  innocent  mistake  on 
the  part  of  the  buyer  as  to  the  lot  being  sold  or  the  price 
he  was  agreeing  to  give,  there  would  even  independently 
of  the  Statute  have  been  no  contract  (/).     In  MalinsY. 

(A)  2  H.  &  C.  906  ;  33  L.  J.  Ex.  an  implied  warranty  of  title  on  a 

160.  Bale  of  chattelB  {Eichhoh  r.  Bannit" 

(0  PerPoUock,  C.B.  and  Martin,  ter,  17  C.  B.  N.  S.  708,  34  L.  J.  C. 

B.  2  H.  &  C.  at  p.  907.  P.  105 ;  see  Benjamin  on  Sale,  621 

(k)  2  3.  &  C  bll,  sqq.)  ia  not  without  its  analogy  to 

(/)  The  question  whether  there  ia  this  olass  of  cases.     Cp.  the  judg- 
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Freeman  {m)  speofio  peirfomumoe  was  lefaaed  agaiiut  a 
purchaser  who  had  hid  for  and  hought  a  lot  diff eirent  from 
that  he  intended  to  huy :  hat  the  defendant  had  acted 
with  considerable  negligence^  and  the  question  was  left  open 
whether  there  was  not  a  valid  contract  on  which  damages 
might  be  recovered  at  law.  The  case  of  Calverky  v.  7F?A 
Uams  (n)  shows  however  that  the  same  principle  has  been 
PteoeU  fully  recognized  by  courts  of  equity.  The  description  of 
bj  mU-  ^^  estate  sold  by  auction  included  a  piece  which  appeared 
^*^*  not  to  have  been  in  the  contemplation  of  the  parties,  and 
the  purchaser  was  held  not  to  be  entitled  to  a  conveyance 
of  this  part.  *'It  is  impossible  to  say,  one  shall  be 
forced  to  give  that  price  for  part  only,  which  he  intended 
to  give  for  the  whole,  or  that  the  other  shall  be  obliged 
to  sell  the  whole  for  what  he  intended  to  be  the  price  of  a 

part  only The  question  is,  does  it  appear  to 

to  have  been  the  common  purpose  of  both  to  have  con- 
Harris  V.  veyed  this  part  P  "  So  in  Harris  v.  Pepperell  (o),  where 
Pepperell,  ^^^  ^^^^^^  y^  actually  executed  a  conveyance  including 

a  piece  which  he  had  not  intended  to  sell,  but  which 
the  defendant  maintained  he  had  intended  to  buy :  Lord 
BomUly,  acting  in  accordance  with  his  own  former  deci- 
sion in  Garrard  v.  Frankel{p)y  gave  the  defendant  an 
option  to  have  the  whole  contract  annulled  or  to  take  it  in 
the  form  which  the  plaintifiE  intended.  The  converse  case 
occurred  in  Bloomer  v.  Spittle  (g),  where  a  reservation  had 
been  introduced  by  mistake.  The  principle  of  these  cases 
seems  to  be  that  the  Court  will  not  hold  the  plaintiff 
bound  by  the  defendant's  acceptance  of  a  supposed  offer 
which  was  never  really  made,  nor  yet  require  the  defen- 
dant to  accept  the  real  offer  which  was  never  effectually 
communicated  to  him,  and  which  he  perhaps  would  not 

• 

ment  of  Willes,  J.  (diMenting)  in  (m)  2  Eee.  25. 

BagueUy  t.  Hatcl^,  L.  R.  2  G.  P.  (n)  1  Ves.  jun.  210. 

626,  629,  that  «<the  thing  which  \o)   6  Eq.  1. 

the  defendant  sold  was  a  boiler  and  {p)  30  Beav.  446. 

not  a  lawsuit.**.  (q)  13  Eq.  427. 
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have  oonsented  to  aooept :  but  will  put  the  parties  in  the 
same  position  as  if  the  original  offer  were  still  open  (r). 

The  Court  having  come  to  the  oonolusion  that  the 
parties  did  not  rightly  understand  each  other,  ^'  it  is  not 
possible  without  consent  to  make  either  take  what  the 
other  has  offered  "  («). 

The  case  of  Dacre  v.  Chrges  (^),  though  shortly  reported 
and  no  reasons  given  for  the  judgment,  appears  to  belong 
to  this  class.  The  plaintiff  and  others,  tenants  in  common, 
had  agreed  upon  a  partition,  the  allotments  to  be  ascer« 
tained  on  a  valuation  by  surveyors.  Certain  land  to  which 
the  plaintiff  was  solely  entitled  was  by  mistake  included 
in  the  valuation  and  in  the  allotment  made  to  the  plaintiff, 
so  that  the  plaintiff  thereby  got  less  than  her  due  share  of 
the  rest.  The  allotments  were  conveyed  according  to  this 
distribution,  and  the  mistake  not  discovered  till  several 
years  later.  Specific  restitution  was  then  impossible,  parts 
of  the  other  allotments  having  been  sold.  But  a  suit  was 
instituted  for  a  money  compensation  against  the  only  one 
of  the  other  tenants  in  common  who  refused  it,  and  it  was 
held  a  plain  case  for  relief. 

Obviously  there  was  never  any  agreement  on  the  plain- 
tiff's part  to  be  bound  by  an  allotment  which  treated  her 
sole  property  as  common  property. 

Similarly,  '^  where  the  terms  of  the  contract  are  am-  AmUga- 
biguous,  and  where,  by  adopting  the  construction  put  upon  of^'™" 
them  by  the  plaintiff,  they  would  have  an  effect  not  con-  tract. 


oon- 


(r)  For  the  principle  of  these  de- 
oimons  compare  Clowes  y.  Higgituon 
(next  note)  and  Leyland  ▼.  lUing" 
tiwM(^D.F.  J.  262-3).  MeKenzie 
T.  Heakethy  7  Ch.  D.  675,  weU  shows 
the  distinction  between  this  class  of 
oases  and  those  where  a  tme  con- 
tract is  carried  out  with  abatement 
or  compensation.  In  Scott  y.  Little' 
dale,  8  £.  ft  B.  815,  27  L.  J.  Q.  B. 
201  (a  case  on  an  equitable  plea), 
the  point  of  mistake  {viz,  the 
yendoTB  of  a  specific  cargo  showing 
the  purchaser  a  sample  which  in 


fact  was  of  a  different  bulk)  did 
not  go  to  the  essence  of  the  con- 
tract: the  correspondence  of  the 
bnlk  to  the  sample  was  only  a 
collateral  term  which  the  purchaser 
might  waire  if  he  chose.  The 
vendors,  therefore,  were  at  idl 
erents  not  entitled  to  rescind  the 
contract  unconditionalij. 

(•)  Clowet  T.  Miggimon,  1  Ves.  & 
B.  524,  535. 

(0  2  8.  &  St.  454 :  it  does  not 
appear  how  the  lapse  of  time  (deren 
years)  was  explained. 
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templated  by  the  defendant,  but  would  oompel  him  to 
include  in  the  oonveyanoe  property  not  intended  or  be- 
lieved by  him  to  come  within  the  terms  of  the  contract," 
and  the  plaintiff  refuses  to  have  the  contract  executed  in 
the  manner  in  which  the  defendant  is  willing  to  complete 
it,  specific  performance  cannot  be  granted  (u). 

When  the  purchaser  erroneously  but  not  imreaaonably 
supposes  a  portion  of  property  to  be  included  which  is  of 
no  considerable  quantity,  but  such  as  to  enhance  the  value 
of  the  whole,  this  is  a  ^'  mistake  between  the  parties  as  to 
what  the  property  purchased  really  consists  of"  so  material 
that  the  contract  will  not  be  enforced  {x). 

In  this  class  of  cases  a  simple  misunderstanding  on  the 

buyer's  part  of  the  description  of  the  property  sold,  if  such 

OS  a  reasonable  and  reasonably  diligent  man  might  fall 

into,  may  be  enough   to  relieve  him  from  specifically 

performing  the  contract,  though  not  from  liability  in 

damages  (y).     A  vendor  is  in  the  same  position  if  his 

agent  has  by  ignorance  or  neglect  included  in  a  contract 

for  sale  property  not  intended  to  be  sold  (z). 

Ab  to  It  was  held  in  Ship* 8  case  (a)  and  others  following  it  (b) 

ShS*fl  oa    ^^^^  *  material  variance  between  the  objects  of  a  company 

&o.  as  described  in  the  prospectus  and  in  the  memorandum  of 

association  will  entitle  a  person  who  has  taken  shares  on 

the  faith  of  the  prospectus  to  say  that  the  concern  actually 

started  is  not  that  in  which  he  agreed  to  become  a  partner, 

and  to  have  his  name  removed  from  the  register.    But 

Not  ap-     these  decisions  have  been  disapproved  of  in  the  House  of 

"^Yu  ^  Lo^ifl  ^^  ^^^  gro^^^l  ^^^^  "  ^Tsons  who  have  taken  shares 
in  a  company  are  boimd  to  make  themselves  acquainted 
with  the  memorandum  of  association,  which  is  the  basis 

(u)  BazendaU  y.  Seale^  19  Beay.  U)  Alvanky  y.  Kinnaird,  2  Mao. 

601.     Gp.  per  Loid  Eldon,  ^/^ar^  &a.  1,8.     Op.  Gr\fith9Y.Jomi,  IS 

Y.  AUiston,  1  Mer.  26,  33  ;  and  per  Eq.  279. 

Sir  W.  (Jrant,  Higginson  y.  Cloioea^  (a)  2  D.  J.  S.  644. 

15  Ves.  616,  624.  (b)   WehaUrU  ca«e,   2  Eq.  741 ; 

{x)  Denny  y.  Hancock^  6  Ch.  1,  14.  StewartU  caae,  1  Ch.  674 ;  see  Lind- 

(y)  Tamplin  y.  Jame»(C,  A.)  16  lej  on  Partnership,  1.  109-121. 

Ch.  D.  216. 
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upon  which  the  oompanj  is  established"  (c).  The  rights 
and  liabilities  of  persons  taking  shares  in  companies  are 
indeed  altogether  of  a  peculiar  kind ;  and  the  imposition 
of  this  special  duty  upon  them  does  not  affect  the  general 
truth  of  the  principle  now  being  considered. 

It  has  also  been  attempted  to  dispute  the  validity  of  a  Error  in 
transfer  of  shares  because  the  transferor  had  not  the  goighhig 
shares  corresponding  to  the  numbers  expressed  in  the  numbers 
transf  er,  although  he  had  a  sufficient  number  of  other  not 
shares  in  the  company ;  but  it  was  held  that  the  trans-  ™**®"*^« 
f eree,  who  had  in  substance  agreed  to  take  fifty  shares  in 
the  company,  could  not  set  up  the  mistake  ajs  against  the 
company's  creditors  {d).    *^  The  numbers  of  the  shares  are 
simply  directory  for  the  purposes  (e)  of  enabling  the  title 
of  particular  persons  to  be  traced;  but  one  share,  an  incor- 
poreal portion  of  the  profits  of  the  company,  is  the  same 
as  another,  and  share  No.  1  is  not  distinguishable  from 
share  No.  2  in  the  same  way  as  a  grey  horse  is  distin- 
guishable from  a  black  horse  "  (/). 

/3.  Error  as  to  kind,  quantity,  or  quality  of  the  thing.     Enor  as 

to  kind, 

A  material  error  as  to  the  kind,  quantity,  or  quality  of  &c. 
a  subject-matte^  which  is  contracted  for  by  a  generic 
description  (whether  alone  or  in  addition  to  an  individual 
description)  may  make  the  agreement  void,  either  because 
there  was  never  any  real  consent  of  the  parties  to  the 
same  thing,  or  because  the  thing  or  state  of  things  to  which 
they  consented  does  not  exist  or  cannot  be  realized. 


{e)  Per  Lord  Chelmsford,  Oakea 
Y.  Turquandf  L.  R.  2  H.  L.  325, 
36 1 .  See  aoo.  Kent  y.  Freehold  Zand 
Co.  3  Gh.  493;  Hare's  ca.  4  Ch. 
603 ;  ChallWs  ca.  6  Gh.  266 :  aU 
shewing  that  the  oontraot  is  in  snoh 
oaaes  not  void,  but  only  voidable  at 
the  option  of  the  shareholder,  which 
most  be  exercised  within  a  reason- 
able time.  So,  a  person  who  applies 
for  shares  in  a  compAny  not  de- 
scribed as  limited  cannot  afterwards 

P. 


be  heard  to  say  that  he  did  not 
mean  to  take  shares  in  an  unlimited 
company :  Perrett^a  ca.  15  Eq.  250. 

(rf)  Ind's  ca.  7  Ch.  486. 

(e)  Sic  in  the  report. 

(/)  Or  house  No.  2  in  a  street 
from  noose  No.  4  in  the  same  street, 
though  of  the  same  description  and 
in  equally  good  repair:  Zweh  y. 
Mullett,  3  Car.  &  P.  115,  Dart,  V. 
&  P.  139. 


F  F 
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GenoB :  In  ITiomtan  y.  Kempster  (j/)  the  oommon  broker  of  both 

^E^p^    parties  gave  the  defendant  as  buyer  a  sale  note  for  Riga 
Bter.  Ehine  hemp,  but  to  the  plaintiff  as  seller  a  note  for  St. 

Petersburg  ckan  hemp.  The  bought  and  sold  notes  were 
the  only  evidenoe  of  the  terms  of  the  sale.  The  Court 
held  that  "  the  oontraot  must  be  on  the  one  side  to  sell 
and  on  the  other  side  to  acoept  one  and  the  same  thing"  : 
here  *^the  parties  so  far  as  appeared  had  never  agreed 
that  the  one  should  buy  and  the  other  aooept  the  same 
thing ;  oonsequently  there'  was  no  agreement  subsisting 
between  them." 

In  a  ease  of  this  kind  however  there  is  not  even  an 
agreement  in  terms  between  the  proposal  and  the  accept- 
anoe. 
Qnantitj.  A  curious  case  of  error  in  quantity  happened  in  Heniel 
y.  Pape  {h)y  where  by  the  mistake  of  a  telegraph  clerk  an 
order  intended  to  be  for  three  rifles  only  was  transmitted 
as  an  order  for  fifty.  The  only  point  in  dispute  was 
whether  the  defendant  was  bound  by  the  message  so 
transmitted,  and  it  was  held  that  the  clerk  was  his  agent 
only  to  transmit  the  meesage  in  the  terms  in  which  it  was 
delivered  to  him.  The  defendant  had  accepted  three  of 
the  fifty  rifles  sent,  and  paid  the  price  for  them  into 
Court :  therefore  the  question  whether  he  was  bound  to 
accept  any  did  not  arise  in  this  case.  It  is  settled  how- 
ever by  former  authority  that  when  goods  ordered  are  sent 
together  with  goods  not  ordered,  the  buyer  may  refuse  to 
accept  any,  at  all  events  "if  there  is  any  danger  or  trouble 
attending  the  severance  of  the  two  "  (i). 
Prioo.  The  principle  of  error  in  quantity  preventing  the  for- 

mation of  a  contract  is  applicable  to  an  error  as  to  the 

{^\  6  Taunt.  786.  new  contract  was  implied  as  to  part 

(A)  L.  R.  6  Ex.  7.  of  the  goods  which  was  retained : 

(t)  Levy  ▼.  OreeHy  8  E.  &  B.  676,  but  in  that  case  the  qu^tj  as  well 

in  Kx.  Gh.  1  E.  &  E.  969 ;  27  L.  J.  as  the  quantity  of  Uie  goods  sent 

Q.  B.  lll,28td.  319;  perByles,  J.  was  not  in  oonfonnitj  with  the 

1  E.  &  E.  at  p.  976 :  and  cp.  Hart  oider. 

T.  MiUs,  16  M.  &  W.  86,  where  a 
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price  of  a  thing  sold  or  hired  (k).  As  there  cannot  be 
even  the  appearance  of  a  contract  when  the  acceptance 
disagrees  on  the  face  of  it  with  the  proposal,  this  question 
can  arise  only  when  there  is  an  unqualified  acceptance  of 
an  erroneously  expressed  or  understood  proposal.  If  the 
proposal  is  misunderstood  by  the  acceptor,  it  is  for  him  to 
show  that  the  misunderstanding  was  reasonable.  *'  Where 
there  has  been  no  misrepresentation,  and  where  there  is 
no  ambiguity  in  the  terms  of  the  contract,  the  defendant 
cannot  be  allowed  to  evade  the  performance  of  it  by  the 
simple  statement  that  he  has  made  a  mistake"  (/).  A. 
makes  an  offer  to  B.  to  take  a  lease  of  a  named  farm, 
specifying  as  its  contents  land  amounting  to  250  acres ; 
B.'s  agent,  who  meant  to  invite  offers  for  only  200  acres, 
accepts  A.'s  offer  without  examining  its  particulars.  Here 
there  is  a  contract  binding  on  B.,  and  A.  is  entitled  to 
specific  performance  to  the  extent  of  B.'s  power  to  give  it, 
with  a  proportionate  reduction  of  the  rent  (m). 

If,  on  the  other  hand,  the  proposal  is  by  accident 
wrongly  expressed,  the  proposer  must  show  that  the 
acceptor  could  not  reasonably  have  supposed  it  in  its 
actual  form  to  convey  the  proposer's  real  intention.  This 
occurred  in  Webster*  v.  Cecil  (»),  where  the  defendant  sent 
a  written  offer  to  sell  property  and  wrote  1,100/.  for 
1,200/.  by  a  mistake  in  a  hurried  addition  of  items  per- 
formed on  a  separate  piece  of  paper.  This  paper  was  kept 
by  him  and  produced  to  the  Court.  On  receiving  the 
acceptance  he  discovered  the  mistake  and  at  once  gave 
notice  of  it.  It  appeared  that  the  plaintiff  had  reason  to 
know  the  real  value  of  the  property.  Under  these  cir- 
cumstances specific  performance  was  refused.    The  case  is 


(k)  D.  19.  2.  locati,  62.  Si  decern      ductio  quam  quaDti  ego  pntavi. 
bi  locem  fundnm,  tu  autem  exis-  (f)  Tamplin  v.  JameSf  15 

times  qninqne  te  conducere,  nihil      215,  217  (Baggfallay,  L.  J.] 


tibi  locem  fundnm,  tu  autem  exis-  U)  Tamplin  v.  Jamet,  15  Ch.  D. 

15,  217  (BaggalUy,  L.  J.) 
agitnr.'  Sed  et  si  ego  minoris  me  (m)  MeKenzie  v.  Heskeih,  7  Ch.  D. 


locare  sensero,  tu  pluris  te  con-       675. 

ducere,  utiqne  non  pluris  erit  con*  (»)  30  Beay.  62. 

ff2 
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explained  by  Jamesi  L.  J.  as  one  **  where  a  peraon  snapped 
at  an  offer  whioh  he  miut  haye  perfectly  well  known  to 
be  made  by  mistake  "  (o). 

ICftterul        But    sometimes,  OTen  when  the  thing  which  is  the 
^  '    sabject-matter  of  an  agreement  is  specifically  ascertained, 

the  agreement  may  be  avoided  by  material  error  as  to 
some  attribute  of  the  thing.  For  some  attribute  which 
the  thing  in  truth  has  not  may  be  a  material  part  of  the 
description  by  which  the  thing  was  contracted  for.  If  this 
is  so,  the  thing  as  it  really  is,  namely,  without  that  quality, 
is  not  that  to  which  the  common  intention  of  the  parties 
was  directed,  and  the  agreement  is  void. 

An  error  of  this  kind  will  not  suffice  to  make  the  trans- 
action void  unless — 
Conditionf  (1)  It  IB  such  that  according  to  the  ordinary  course  of 
^^^^^d^  dealing  and  use  of  language  the  difference  made  by  the 
^*°**^-  absence  of  the  quality  wrongly  supposed  to  exist  amounts 
this  to  a  difference  in  kind  {p) ; 

ground.  ^2)  and  the  error  is  also  common  to  both  parties. 

Thus  we  read  ^'  Mensam  argento  coopertam  mihi  ignih 
ranti  pro  solida  vendidisti  imprudens;  nuUa  est  emptio, 
pecuniaque  eo  nomine  data  condioetur  "  {q).  Again,  ''  Si 
aes  pro  auro  veneat,  non  valet "  (r).  *'  If  a  bar  [is]  sold  as 
gold,  but  [is]  in  fact  brass,  the  vendor  being  innocent,  the 
purchaser  may  recover  "  («).  This,  however,  is  not  to  be 
taken  too  largely.  What  does  pro  auro,  as  and  for  gold, 
imply  as  here  used  P  It  implies  that  the  buyer  thinks  he 
is  buying,  and  the  seller  that  he  is  selling,  a  golden  vessel : 
and  further,  that  the  object  present  to  the  minds  of  both 
parties  as  that  in  whioh  they  are  trafficking — ^the  object  of 
their  common  intention — is,  not  merely  this  specific  vessel, 

(0)    Tamplin  y.  JatMa,  16  Ch.  B.  Kennedy  y.  Panama  Mail,  ^.  O9., 

at  p.  221.  eupra. 

(p)8avign7,  Syst.}  137(3.283).  (t)  Per  Lord  Campbell,  C.  J. 

(9)  D  18. 1.  de  oont.  empt.  41  {  1.  Gompertz  v.  BartUtt,  2  E.  &  B.  849, 

(r)  D.   eod.  tit.    14,  cited   and  854,  23  L.  J.  Q.  B.  65. 
adopted  by  the  Court  of  Q.  B.  in 
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but  this  specifio  vessel,  being  golden.    Then,  and  not  other- 
wise, the  sale  is  void. 

If  the  seller  fraudulently  represents  the  vessel  as  golden, 
knowing  that  it  is  not,  the  sale  is  (as  between  them)  not 
void  but  voidable  at  the  option  of  the  buyer.  For  if  both 
parties  have  been  in  innocent  and  equal  error  it  would  be 
unjust  to  let  either  gain  any  advantage :  but  a  party  who 
has  been  guilty  of  fraud  has  no  right  to  complain  of  having 
been  taken  at  his  word;  and  it  is  conceivable  that  it 
might  be  for  the  interest  of  the  buyer  to  affirm  the  trans- 
action, as  if  the  vessel  supposed  by  the  fraudulent  seller 
to  be  of  worthless  base  metal  should  turn  out  to  be  a 
precious  antique  bronze.  Probably  the  results  are  the 
same  if  the  buyer's  belief  is  founded  even  on  an  innocent 
representation  made  by  the  seller.  This  seems  to  be 
assiuned  by  the  language  of  the  Court  in  Kennedy  v. 
Panama^  Sfc.  Mail  Company  {t).  We  shall  recur  to  this 
point  presently.  Or  in  an  ordinaiy  case  the  buyer  may 
choose  to  treat  the  seller's  affirmation  as  a  warranty,  and 
so  keep  the  thing  and  recover  the  difference  in  value. 

Again,  if  the  sale  of  the  specific  vessel  is  made  in  good 
faith  with  a  warranty  of  its  quality,  the  vendor  must  com- 
pensate the  purchaser  for  breach  of  the  warranty,  but  the 
sale  is  not  even  voidable.  For  the  existence  of  a  separate 
warranty  shows  that  the  matter  of  the  warranty  is  not  a 
condition  or  essential  part  of  the  contract,  but  the  inten- 
tion of  the  parties  was  to  transfer  the  property  in  the 
specific  chattel  at  all  events.  Whether  a  particular  affir- 
mation as  to  the  quality  of  a  specifio  thing  sold  be  only  a 
warranty,  or  the  sale  be  '^  conditional,  and  to  be  null  if  the 
affirmation  is  incorrect,"  is  a  question  of  fact  to  be  deter- 
mined by  the  circiunstances  of  each  case  (u). 

{t)  L.  B.  2  Q.  B.  680,  687|  p.  413,  Sm.  L.  C.  29  sqq. :  Heyicorth  r. 

9upra.  Sutchiruonf  L.   K.  2  Q.  B.  447  ; 

(w)  SeeperWightmaxiyJ.  (TtfrvMy  Azimar  t.  Caaella^  L.  B.  2  G.  P. 

y.  WameriUy,  4  E.  &  B.  133, 142,  24  431,  677.    The  Boman  law  ia  thd 

L.  J.  Q.  B.  46 :  the  cases  collected  same  as  to  a  sale  with  wairanty ; 

in  the  notes  to  Cutter  r,  I*<nceU,  2  D.  19.  1.  de  act.  empt.  21   {  2. 
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Accordingly,  when  the  law  is  stated  to  be  that  **  a  party 
is  not  bound  to  accept  and  pay  for  chattels,  unless  they 
are  really  such  as  the  vendor  professed  to  sell,  and  the 
vendee  intended  to  buy"  (;r),  the  condition  is  not  alternative 
but  strictly  conjunctive.  A  sale  is  not  void  merely  because 
the  vendor  professed  to  sell,  or  the  vendee  intended  to 
buy,  something  of  a  different  kind.  It  must  be  shown 
that  the  object  was  in  fact  neither  such  as  the  vendor  pro- 
fessed to  sell  nor  such  as  the  vendee  intended  to  buy. 

And  so  in  the  case  supposed  the  sale  will  not  be  in- 
validated by  the  mistake  of  the  buyer  alone,  if  he  thinks 
he  is  buying  gold ;  not  even  if  the  seller  believes  him  to 
think  so,  and  does  nothing  to  remove  the  mistake,  pro- 
vided his  conduct  does  not  go  beyond  passive  acquiescence 
in  the  self-deception  of  the  buyer.  In  a  case  (y)  where 
the  defendant  bought  a  parcel  of  oats  by  sample  believing 
them  to  be  old  oats,  and  sought  to  reject  them  when  he 
f  oimd  they  were  new  oats,  it  was  held  that  **  a  belief  on 
the  part  of  the  plaintiff  that  the  defendant  was  making  a 
contract  to  buy  the  oats  of  which  he  offered  him  a  sample 
under  a  mistaken  belief  that  they  were  old  would  not 
relieve  the  defendant  from  liability  imless  his  mistaken 
belief  was  induced  by  some  misrepresentation  of  the 
plaintiff  or  concealment  by  him  of  a  fact  which  it  beccone 
his  duty  to  communicate.  In  order  to  relieve  the  de- 
fendant it  was  necessary  that  the  jury  should  find  not 


ezpld.  bv  Savigxx^,  Svst.  3.  287. 
The  whole  of  Savignv^B  admirable 
exposition  of  so-caUed  error  in  tub' 
8tantia  in  {§  137,  138  (3.  276,  sqq.), 
deserves  careful  study.  Of  course 
the  conclusions  in  detail  are  not 
always  the  same  as  in  our  law :  and 
the  fundamental  difference  in  the 
rules  as  to  the  actual  transfer  of 
property  in  goods  sold  (as  to  which 
see  Blackburn  on  the  Contract  of 
Sale,  Fart  2,  Ch.  3)  must  not  be 
oyerlooked.  But  this  does  not  affect 
the  uflefulnesB  and  importance  of 
the  general  analogies. 


(x)  Per  Cur.  Hall  v.  Condor,  2  C. 
^^  "  22,  41,  26  L.J.  C.  P.  138, 


(x)Pe 
.  N.  S. 


B 
143. 

(y)  Smith  V.  Eughea,  L.  B.  6  Q. 
B.  697 :  per  Cockbum,  C.  J.  p.  603 ; 
per  Hannen,  J.  p.  610.  Hie  some- 
what refined  distinction  here  taken 
does  not  seem  to  exist  in  the  civil 
law.  D.  19. 1.  de  act.  empt.  11  §  5 : 
Savigny,  3.  293,  according  to  whom 
it  makes  no  difference  whether 
there  be  on  the  part  of  the  vendor 
ignorance,  passive  knowledge,  or 
even  actual  fraud :  the  sale  being 
wholly  void  in  any  cam. 
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merely  that  the  plaintiff  believed  the  defendant  to  believe 
that  he  was  buying  old  oats,  but  that  he  believed  the 
defendant  to  believe  that  he,  the  plaintiff,  was  oontracting 
to  sell  old  oats."  "  There  is  no  legal  obligation  on  the 
vendor  to  inform  the  purchaser  that  he  is  imder  a  mistake 
not  induced  by  the  act  of  the  vendor  "  (z) ;  and  therefore 
the  question  is  whether  we  have  to  do  merely  with  a 
motive  operating  on  the  buyer  to  induce  him  to  buy,  or 
with  one  of  the  essential  conditions  of  the  contract  (a). 
''Yideamus,  quid  inter  ementem  et  vendentem  actum 
sit "  (b) :  '*  the  intention  of  the  parties  governs  in  the 
making  and  in  the  construction  of  all  contracts  "  (c) ;  this 
is  the  fundamental  rule  by  which  all  questions,  even  the 
most  refined,  on  the  existence  and  nature  of  a  contract 
must  at  last  come  to  be  decided. 

Another  curious  case  of  this  class  is  Cox  v.  Prentice  (d).  2^^- 
The  declaration  contained  a  count  in  assumpsit  as  on  a 
warranty,  and  the  common  money  counts.    The  nature  of 
the  material  facts  will  sufficiently  appear  by  the  following 
extract  from  the  judgment  of  Bayley,  J. : — 

**  What  did  the  plaintiffs  bargain  to  buy  and  the  defendants  to  sell  P 
They  both  understand  [sie]  that  the  one  agreed  to  buy  and  the  other  to 
sell  a  bar  containing  such  a  quantity  of  silver  as  should  appear  by  the 
assay,  and  the  quantity  is  fixed  by  the  assay  and  paid  for ;  but  through 
some  mistake  in  the  assay  the  bar  turns  out  not  to  contain  the  quantity 
represented  but  a  smaller  quantity.  The  plaintiff  therefore  may  rescind 
the  oontract  and  bring  money  had  and  received,  having  offered  to  return 
the  bar  of  sUver.*' 

And  by  Dampier,  J. : — "  The  bargain  was  for  a  bar  of 
silver  of  the  quality  ascertained  by  the  assay-master,  and 
it  is  not  of  that  quality.  It  is  a  case  of  mutual  error." 
These  judgments  went  farther  than  was  necessary  to  the 

(z)  Ibid,  per   Blackburn,  J.    at  (c)  Ver  Cut,  Bannermanr,  Whiles 

p.  607.  10  C.  B.  N.  S.  844,  860,  31  L.  J. 

(a)  Ibid,  per  Cookbum,  C.  J.  C.  P.  28,  32. 

lb)  Julianiu  in  B.  18. 1.  de  cont.  (d)  3  M.  &  S.  344. 
empt.  41  pr. 
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decision  {e)^  for  a  Terdiot  had  been  taken  only  for  the 
diffeienoe  in  value. 

It  is  important  to  distinguish  from  the  cases  above  con- 
sidered another  class  where  persons  who  have  contracted 
for  the  purchase  of  real  property  or  interests  therein  have 
been  held  entitled  at  law  (/)  as  well  as  in  equity  {g)  to 
rescind  the  contract  on  the  ground  of  a  misdescription  of 
the  thing  sold  in  some  particular  materially  affecting  the 
title,  quantity,  or  enjoyment  of  the  estate.  In  some  of 
these  cases  language  is  used  which,  taken  alone,  might 
lead  one  to  suppose  the  agreement  absolutely  void ;  and  in 
one  or  two  {e.g.  Torrance  v.  BoUan)  there  is  some  real 
difficulty  in  drawing  the  line.  But  they  properly  belong 
to  the  head  of  Minepresentation,  or  else  (which  may  be 
the  sounder  view  where  applicable)  (A)  are  cases  where  the 
contract  is  rather  broken  than  dissolved.  A  man  is  not 
bound  to  take  a  house  or  land  not  corresponding  to  the 
description  by  which  he  bought  it  any  more  than  he  is 
bound  to  accept  goods  of  a  different  denomination  from 
what  he  ordered,  or  of  a  different  quality  from  the  sample. 
Mistake  or  no  mistake,  the  vendor  has  failed  to  perform  his 
contract.  The  purchaser  may  say :  "  You  offered  to  sell 
me  a  freehold :  that  means  an  unincumbered  freehold,  and 
I  am  not  bound  to  take  a  title  subject  to  covenants"  (t) : 
or,  ^*  You  offered  to  sell  an  absolute  reversion  in  fee  simple: 


{e)  And  certainly  farther  than 
theciTillaw:  seeD.  18.  l.decont. 
emt.  14,  where  though  a  bracelet 
'*  quae  aurea  dioebatur "  ahould  be 
found  **  magna  ex  parte  aenea," 
yet  *  *  venditionem  ease  constat  ideo, 
quia  auri  aliquid  habuit." 

(/)  Flight  V.  Booth,  1  Bing.  N. 
G.  370,  FhilliptY.  CaldcUughyli.  B. 
4  Q.  B.  159. 

{g)  Stanton  t.  Tatteraall,  1  Sm.  & 
G.  529,  Earl  of  Durham  v.  Legard^ 
34  Beav.  611,  Torranee  y.  Bolton,  8 
Ch.  118.  See  authorities  collected 
in  Dart,  y.  &P.  114  sqq. 

(A)  The  difference  is  purely  theo- 


retical ;  for  if  it  be  an  actual  breach 
of  contract  the  purchaser  oan  re* 
cover  only  nominal  damages :  Bain 
T.  FothergUl,  L.  B.  7  H.  L.  158, 
confirming  Flureau  v.  I^omhiU,  2 
W.  Bl.  1078.  The  analogy  sug^ 
gested  in  the  text  should  perhaps 
be  confined  to  cases  where  tne  mis- 
description goes  to  matter  of  title. 
One  cannot  compare  a  specific  sale 
of  land  to  a  non-speoino  sale  of 
goods:  but  the  contract  is  not 
merely  to  sell  spedfio  land,  but  to 
gi?e  a  certain  kmd  of  title. 

{i)  FhiUipt  ▼.  CaldeUugk,  L.  B.  4 
Q.  B.  159. 
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I  am  not  to  be  put  off  with  an  equity  of  redemption  and 
two  or  three  Chancery  smts  {k).  I  rescind  the  contract 
and  claim  back  my  deposit."  Cases  of  this  kind,  there- 
fore, ore  put  aside  for  the  present. 

Again,  an  agreement  is  Toid  if  it  relates  to  a  subject-  Subject- 
matter   (whether  a  material  subject  of  ownership  or  a  in  exisfc- 
particular  title  or  right)  contemplated  by  the  parties  as  ^^• 
existing  but  which  in  fact  does  not  exist.    Herein,  qb 
before,  eyerything  depends  on  the  intention  of  the  parties, 
and  the  question  is  whether  the  existence  of  the  thing 
contracted  for  or  the  state  of  things  contemplated  was  or 
was  not  presupposed  as  essential  to  the  agreement.    Such 
is  presumed  to  be  the  understanding  in  the  case  of  sale. 
The  Indian  Contract  Act,  s.  20,  gives  the  rule  in  rather 
wide  language  :— 

Where  both  the  parties  to  an  agreement  are  under  a  Indian 
mistake  as  to  a  matter  of  fact  essential  to  the  agreement,  2^^^7^o. 
the  agreement  is  void. 

The  illustrations  are  these : —  lUiutra- 

a.  A.  agrees  to  sell  to  B.  a  specific  cargo  of  goods  *^°^* 
supposed  to  be  on  its  way  from  England  to  Bombay.  It 
turns  out  that,  before  the  day  of  the  bargain,  the  ship 
conveying  the  cargo  had  been  cast  away  and  the  goods 
lost.  Neither  party  was  aware  of  these  facts.  The  agree- 
ment is  void. 

This  was  assumed  in  the  House  of  Lords  and  by  all  the  Gontoiier 
judges  in  Couturier  v.  Hastie  (/),  where  the  only  question  *'* 
in  dispute  was  on  the  effect  of  the  special  terms  of  the 
contract. 

h.  A.  agrees  to  buy  from  B.  a  certain  horse.  It  turns 
out  that  the  horse  was  dead  at  the  time  of  the  bargain, 
though  neither  party  was  aware  of  the  fact.  The  agree- 
ment is  void  (m). 

{k)  TbrrflM^T.  JBo/^on,  8Ch.  118;  of  tluB  olasBof  caaesto  thedootrine 

see  at  p.  124.  of  impoesibility  of  pezformance,  see 

(0  6  H.  L.  C.  673.    For  a  fuUer  p.  371,  above, 
aocoimt  of  the  case,  and  the  relation         (m)  Pothier,  Contrat  d$  VtnU^  {  4, 
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We  may  add  a  like  example  from  the  Digest.  A. 
agrees  with  B.  to  buy  a  house  belonging  to  B.  The  house 
has  been  burnt  down,  but  neither  A.  nor  B.  knows  it. 
Here  there  is  not  a  oontraot  for  the  sale  of  the  land  on 
which  the  house  stood,  with  compensation  or  otherwise, 
but  the  sale  is  void  (n). 

In  Uke  manner  a  sale  of  shares  in  a  company  will  not 
be  enforced  if  at  the  date  of  the  sale  a  petition  for  winding- 
up  has  been  presented  of  which  neither  the  vendor  nor 
the  purchaser  knew  (o).  But  the  ignorance  of  the  buyer 
only  in  similar  circumstances  does  not  of  itself  invalidate 
the  sale.  It  seems  however  that  the  sale  would  be  void- 
able on  the  ground  of  fraud  if  the  seller  knew  of  the 
buyer's  ignorance,  but  that  such  knowledge  should  be 
distinctly  and  completely  alleged  (p).  An  agreement  to 
take  new  shares  in  a  company  which  the  company  has  no 
power  to  issue  is  also  void,  and  money  paid  under  it  can 
be  recovered  back  (q). 

e.  A.  being  entitied  to  an  estate  for  the  Ufe  of  B.  agrees 
to  sell  it  to  C.  B.  was  dead  at  the  time  of  the  agreement, 
but  both  parties  were  ignorant  of  the  fact.  The  agree- 
ment is  void. 

This  was  so  held  at  law  in  Strickland  v.  Turner  (r). 


cited  6  H.  L.  C.  678,  savs :  "  Si 
done,  ignorant  que  mon  cneval  est 
mort,  jo  le  rends  h  quelqu'un,  il  n*7 
aura  pas  un  contrat  de  rente,  f auto 
d'une  chose  qui  en  soit  Tobjet." 
Cp.  Code  Cir.  1601.  '^Si  au  mo- 
ment de  la  rente  la  chose  rendue 
6tait  p6rie  en  totality,  la  rente 
serait  nuUe :"  =  Italian  Code,  1461 . 
(n)  Paulus  in  D.  18.  1.  de  cent, 
empt.  67,  pr.  Domum  end  cum 
earn  et  eg^  et  renditor  oombustam 
ignoremus ;  Nerra,  Sabiniis,  Cas- 
sius,  nihil  venisse  quamris  area 
maneat,  pecuniamque  solutam  con- 
dici  posse  aiunt.  Cp.  Papinian, 
eod.  tit.  68.  Arboribus  quoque 
rente  deiectis  rel  absumptis  igne 
dictum  est  emptionem  fundi  non 
rideri  esse  oontraotam  si  oontem- 


platione  illarum  arborum,  reluti 
olireti,  f imdus  oomparabatur,  sire 
soiente  sire  ignorante  renditore. 

(o)  EmmeraonU  ea.  1  Ch.  433, 
expld.  3  Ch.  391,  per  Page  Wood, 
li.  J. 

{p)  Bowman  r.  JRudffe,  L.  R.  3  Q. 
B.  689,  697.  The  Roman  kwjers 
seem  to  hare  treated  the  presump- 
tion of  doitti  as  absolute  if  the 
seUer  knew  the  facte.  See  the  con- 
tinuation of  the  passages  abore 
cited. 

{q)JBank  of  Hindustan  r.  Aliwn, 
L.  R.  6  C.  P.  64,  in  Ex.  Ch.  ib. 
222 ;  Ex  parte  Alison,  16  Eq.  394, 
9  Ch.  1,  24 ;  £x  parts  Can^beU, 
&c.  16  Eq.  417,  9  Ch.  1,  12. 

(r)  7  Ex.  208,  22  L.  J.  Ex.  116. 
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There,  at  the  date  when  the  sale  of  a  life  annuity  was 
completed,  the  life  had  dropped  unknown  to  both  yendor 
and  purchaser:  it  was  held  that  the  purchase-money 
might  be  recovered  back  as  on  a  total  failure  of  con- 
sideration. So  in  Hitchcock  v.  Giddings  («)  a  remainderman 
in  fee  expectant  on  an  estate  tail  had  sold  his  interest, 
a  recovery  having  been  already  suffered  imknown  to  the 
parties :  a  bond  given  to  secure  the  purchase-money  was 
set  aside.  "  Here  is  an  estate  which  if  no  recovery  had 
been  suffered  was  a  good  one.  Both  parties,  being  equally 
ignorant  that  a  recovery  had  been  suffered,  agree  for  the 
sale  and  purchase  of  the  estate,  and  the  purchaser  is  con- 
tent to  abide  the  risk  of  a  recovery  being  subsequently 
suffered.  He  conceives  however  he  is  purchasing  some- 
thing, that  he  is  purchasing  a  vested  interest.  He  is  not 
aware  that  such  interest  has  already  been  defeated.  •  .  . 
[The  defendant]  has  sold  that  which  he  had  not — and 
shall  the  plaintiff  be  compelled  to  pay  for  that  which  the 
defendant  had  not  to  giveP"(^).  More  recently,  in 
Cochrane  v.  Willis  (u),  an  agreement  had  been  made 
between  a  remainderman  and  the  assignee  of  a  tenant  for 
life  of  a  settled  estate,  founded  on  the  assignee's  supposed 
right  to  cut  the  timber.  The  tenant  for  life  was  in  fact 
dead  at  the  date  of  the  agreement.  The  Court  refused  to 
enforce  it,  as  having  been  entered  into  on  the  supposition 
that  the  tenant  for  life  was  alive,  and  only  intended  to 
take  effect  on  that  assumption.  So  a  life  insurance  cannot 
be  revived  by  the  payment  of  a  premiimi  within  the  time 
allowed  for  that  purpose  by  the  original  contract,  but  after 
the  Hf  e  has  dropped  unknown  to  both  insurers  and  assured, 
although  it  was  in  existence  when  the  premium  became 
due,  and  although  the  insurers  have  waived  proof  of  the 
party's  health,  which  by  the  terms  of  renewal  they  might 
have  required :  the  waiver  applies  to  the  proof  of  health 

(<)  4  Fri.  (Ex.  in  Eq.)  135,  and  it)  Ban.  at  p.  7. 

better  in  Dan.  1.  {u)  1  Ch.  68. 
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of  a  man  ajasomed  to  be  aUve,  not  to  the  fact  of  his  being 
alive  {x). 

The  case  of  Bingham  y.  Bingham  (^),  which  was  relied 
on  in  the  argument  of  Cochrane  v.  Willis  and  in  the 
judgment  of  Turner,  L.  J.  must  be  considered  as  belonging 
to  this  class.  As  in  Cochrane  y.  Willis^  the  substance  of 
the  facts  was  that  a  purchaser  was  dealing  with  his  own 
"^^  property,  not  knowing  that  it  was  his.  This  consideration 
seems  to  remoye  the  doubt  expressed  by  Btory  (2),  who 
criticizes  it  as  a  case  in  which  relief  was  giyen  against  a 
mere  mistake  of  law.  But,  with  all  respect  for  that 
eminent  writer,  his  objection  is  inapplicable.  For  the  case 
does  not  rest  on  mistake  as  a  groimd  of  special  relief  at 
all.  There  was  a  total  failure  of  the  supposed  subject- 
matter  of  the  transaction,  or  perhaps  we  should  rather  say 
it  was  legally  impossible.  We  have  already  pointed  out 
the  resemblance  of  this  dass  of  cases  to  some  of  those 
considered  in  the  last  chapter.  The  one  party  could  not 
buy  what  was  his  own  already,  nor  could  the  other  (in  the 
words  of  the  judgment  as  reported)  be  allowed  "  to  run 
away  with  the  money  in  consideration  of  the  sale  of  an 
estate  to  which  he  had  no  right"  (a).  So  we  find  it 
treated  in  the  Boman  law  quite  apart  from  any  question 
of  mistake,  except  as  to  the  right  of  recoyering  back 
money  paid  under  the  agreement.  A  stipulation  to  pur- 
chase one's  own  property  is  "  naturali  ratione  inutilis  "  as 
much  as  if  the  thing  was  destroyed,  or  not  capable  of 
being  private  property  (b).    Such  an  agreement  is  naught 


{x)  Pritehard  v.  Merchants'  Life 
Assurance  Society^  3  0.  B.  N.  a. 
622,  27  L.  J.  C.  P.  169.  For  the 
Bomewhat  different  treatment  of 
the  oontract  of  marine  insurance, 
where  at  the  date  of  effecting  the 
policy  Uie  risk  has  been  determined 
without  the  knowledge  of  the  par- 
ties, see  Bradford  y.  Symondwn,  C. 
A.  7  Q.  B.  D.  456. 

(j^)  1  Yes.  Sr.  126,  Belt's  supp. 
79. 

(ff)  Eq.  Juzisp.  §  124. 


(a)  The  case  is  oonsidered,  among 
other  authorities,  and  upheld  on  the 
true  ground,  in  SUwart  v:  Stewart^ 
6  Gl.  &  F.  at  p.  968 ;  cp.  the  re- 
marks of  Hall,  y.-C.  in  Jones  t. 
Clifford,  3  Oh.  D.  779,  790. 

(b)  Gains  in  D.  44.  7.  de.  obi.  et 
act.  1  §  10.  Suae  rei  emptio  non 
yalet,  sive  scitos,  sive  ignorans 
emi;  sed  si  ignorans  emi,  quod 
solvero  repetere  potero,  quia  nulla 
obligatio  zuit :  Pomponius,  D.  18. 
1.  de  oont.  empt.  16  pr. 
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both  at  law  and  in  equity,  without  reference  to  the  belief 
or  motiYe  whioh  determined  it. 

Moreover  the  difficulty  was  cleared  up  by  Lord  West-  Agree- 
buiy,  though  not  quite  on  this  broad  ground,  in  a  case  ^rent 
exactly  similar  in  principle.      In   Cooper  v.  Phibba  (c)  ionme^B 
A.  agreed  to  take  a  lease  of  a  fishery  from  B.,  on  the  perty : 
assumption  that  A.  had  no  estate  and  B:  was  tenant  in  ^^/' 
fee.    Both  parties  were  mistaken  at  the  time  as  to  the 
effect  of  a  previous  settlement;   and  in  truth  A.  was 
tenant  for  life  and  B.  had  no  estate  at  all.    It  was  held 
that  this  agreement  was  invalid.    Lord  Westbuiy  stated 
the  groimd  of  the  decision  as  follows : — **  The  result  there-  Lord 
fore  is  that  at  the  time  of  the  agreement  for  the  lease  }y^l  ex- 
which  it  is  the  object  of  this  petition  {d)  to  set  aside,  the  pianation 
parties  dealt  with  one  another  under  a  mutual  mistake  as  tUi^un^' 
to  their  respective  rights.    The  petitioner  did  not  suppose 
that  he  was,  what  in  truth  he  was,  tenant  for  life  of  the 
fishery.    The  other  parties  acted  under  the  impression 
given  to  them  by  their  father  that  he  (their  father)  was 
the  owner  of  the  fishery  and  that  the  fishery  had  descended 
to  them.    In  such  a  state  of  things  there  can  be  no  doubt 
of  the  rule  of  a  court  of  equity  with  regard  to  the  dealing 
with  that  agreement.    It  is  said  ^  Ignorantia  iuris  hand 
excusat ; '  but  in  that  maxim  the  word  ^  tt^'  is  used  in  the 
sense  of  denoting  general  law,  the  ordinary  law  of  the 
country.    But  when  the  word  '  im '  is  used  in  the  sense  of 
denoting  a  private  right,  that  maxim  has  no  application. 
Private  right  of  ownership  is  a  matter  of  fact ;  it  may  be 
the  result  also  of  matter  of  law ;  but  if  parties  contract 
under  a  mutual  mistake  and  misapprehension  as  to  their 
relative  and  respective   rights,  the  result  is  that  that 
agreement  is  liable  to  be  set  aside  as  having  proceeded 
upon  a  common  mistake.    Now  that  was  the  case  with 
these  parties — the  respondents  believed  themselves  to  be 
entitled  to  the  ptoperty,  the  petitioner  believed  that  he 

{e)  L.  B.  2  H.  L.  149.  {d)  A  GaTLse  Petition  in  the  Irish 

Court  of  Chanoery. 
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was  a  stranger  to  it,  the  mistake  is  disooveredy  and  the 
agreement  cannot  stand  "  (e). 
Brough*  The  principle  here  laid  down  also  covers  BronghUm  y. 
lluu.  iiTti^^  (/).  There  the  heir-at-law  of  a  shareholder  in  a 
company  joined  with  several  other  shareholders  in  giving 
a  deed  of  indemnity  to  the  directors,  believing  that  the 
shares  had  descended  to  him  as  real  estate,  whereas  they 
were  personal  estate.  The  deed  was  held  to  be  void  as 
against  him  in  equity  at  all  events,  and  probably  at  law. 
**  The  plaintiff  never  intended  to  be  bound  unless  he  was 
a  shareholder,  and  the  defendants  never  intended  him  to 
be  bound  unless  he  was  so."  Here  the  mistake  was  plainly 
one  of  fact  within  Lord  Westbury's  definition,  namely  as 
to  the  character  of  the  shares  by  the  constitution  of  the 
particular  company.  It  is  submitted,  however,  that  an 
erroneous  fundamental  assumption  made  by  both  parties 
even  as  to  a  general  rule  of  law  might  well  prevent  any 
valid  agreement  from  being  formed. 
ABsign-  In  the  same  way  an  agreement  to  assign  a  lease  for  lives 

leaw  for  '^ovld,  be  inoperative  if  all  the  lives  had  dropped  unknown 
lives.  to  the  parties.  But  the  only  thing  which  the  parties  can 
here  be  supposed,  in  the  absence  of  expressed  condition  or 
warranty,  to  assume  as  essential  is  that  the  lease  is  sub- 
sisting, that  is,  that  at  least  one  of  the  lives  is,  not  that 
they  all  are  still  in  existence.  Where  the  assignor  of  a 
lease  for  the  lives  of  A.,  B.,  and  C,  expressly  covenanted 
with  the  assignee  that  the  lease  was  a  subsisting  lease  for 
the  lives  of  A.,  B.,  and  C,  and  the  survivors  and  survivor 
of  them,  this  was  held  to  be  only  a  covenant  that  the  lease 
was  subsisting,  and  not  that  all  the  Uves  were  in  being  at 
the  date  of  the  assignment  ((/).  That  is,  his  contract  was 
interpreted,  according  to  the  general  practice  and  under- 
standing of  conveyancers,  as  a  contract  to  transfer  an 
existing  lease  for  three  Uves,  not  necessarily  a  lease  for 
three  lives  all  existing. 

»   L.  B.  2  H.  L.  170.  (si)  CoaUt  y.  Collins,  L.  R.  6  Q. 

/)  3  De  a.  &  J.  601.  B.  469,  in  Ex.  Ch.  7  Q.  B.  144. 
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If  in  any  state  of  things  otherwise  resembling  those  just  Besnits 
now  discussed  we  find,  instead  of  ignorance  of  the  material  ^^^e 
fact  on  both  sides,  ignorance  on  the  one  side  and  know-  f^  ^ 
ledge  on  the  other,  then  the  matter  has  to  be  treated  of  the 
differently.    Suppose  A.  and  B.  are  the  contracting  parties ;  2!St*™^ 
and  let  us  denote  by  X.  a  fact  or  state  of  facts  materially 
connected  with  the  subject-matter  of  the  contract,  which  is 
supposed  by  A.  to  exist,  but  which  in  truth  does  not  exist, 
and  is  known  by  B.  not  to  exist.    Then  we  have  to  ask 
these  questions : — 

1.  Does  A.  intend  to  contract  only  on  the  supposition 
that  X.  exists  P  which  may  be  put  in  another  way  thus : 
If  A/s  attention  were  called  to  the  possibility  of  his  belief 
in  the  existence  of  X.  being  erroneous,  would  he  require 
the  contract  to  be  made  conditional  on  the  existence  of  X.  P 

2.  If  so — ^Does  B.  know  that  A.  supposes  X.  to  exist  P 

3.  If  B.  knows  this — Does  he  also  know  that  A.  intends 
to  contract  only  on  that  supposition  P 

If  the  answer  to  any  one  of  these  questions  is  in  the 
negative,  it  seems  there  is  a  binding  contract  (A).  But  it 
is  to  be  observed  that  a  negative  answer  to  the  second 
question  will  generally  require  strong  evidence  to  establish 
it,  and  that  if  this  question  be  answered  in  the  affirmative, 
an  affirmative  answer  to  the  third  question  will  often 
follow  by  an  almost  irresistible  inference.  Thus  if  a 
purchaser  of  a  reversionary  interest  subject  to  prior  life 
interests  knows  that  one  of  these  has  ceased,  and  nothing  is 
said  about  it  at  the  time  of  the  contract,  then  the  pur- 
chaser can  hardly  expect  anybody  to  believe  either  that  he 
himself  overlooked  the  material  importance  of  that  fact,  or 
that  he  was  not  aware  of  the  vendor's  ignorance  of  it,  or 
that  he  supposed  that  the  vendor  would  not  treat  it  as 
material  (t).  So  in  the  case  already  cited  {k)  of  the  sale 
of  shares  after  a  petition  for  the  winding-up  of  the  com- 

(A)  Smith  T.  Sughea,  L.  B.  6  Q.       169. 
B.  697,  aupra,  p.  438.  {k)  Bowman  t.  Budge,  L.  B.  3  Q. 

(t)  See  Turner  v.  Harvey,  Jao.      B.  689. 
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pany  had  been  pxeeented,  a  distinot  allegation  in  the 
pleadings  that  the  seller  knew  of  the  buyer's  ignorance  of 
that  fact,  would)  it  seemB,  have  been  sufficient  to  constitute 
a  charge  of  fraud. 

If  the  questions  above  stated  be  all  answered  in  the 
affirmative,  either  by  positive  proof  or  by  probable  and 
uncontradicted  presumption  from  the  circumstances,  then 
it  may  be  considered  either  that  the  case  becomes  one  of 
fraud,  or  at  least  that  the  party  who  knew  the  true  state 
of  the  facts,  and  also  knew  the  other  party's  intention  to 
contract  only  with  reference  to  a  supposed  different  state 
of  facts,  is  precluded  from  denying  that  he  understood  the 
contract  in  the  same  sense  as  that  other,  namely,  as  con- 
ditional on  the  existence  of  the  supposed  state  of  facts. 
Fimda*  On  a  similar  principle  (as  we  have  already  mentioned 

!!i!!J?i.«    incidentally)  it  is  certain  that  where  fundamental  error  of 

error  pro-  ^ ' 

daoed  by    one  party  is  caused  by  a  fraudulent  misrepresentation,  and 
B^to^*.   probable  that  where  it  is  caused  by  an  innocent  misrepre- 
sentation on  the  part  of  the  other,  that  other  is  estopped 
from  denying  the  validity  of  the  transaction  if  the  party 
who  has  been  misled  thinks  fit  to  affirm  it. 

Does  it  follow  that  the  contract  is  in  its  inception  not 
void,  but  voidable  at  the  option  of  the  party  misled  P  Not 
so :  for  the  fraud  or  negligence  of  the  other  must  not  put 
h\m  in  any  worse  position  as  regards  third  persons.  These, 
if  the  transaction  be  simply  voidable,  are  entitled  to  treat 
it  as  valid  until  rescinded,  and  may  acquire  indefeasible 
rights  under  it :  if  it  be  void  they  can  acquire  none,  how- 
ever blameless  their  own  part  in  the  matter  may  be  (k). 
Thus  there  is  a  real  difference  between  a  contract  voidable 
at  the  option  of  one  party  and  a  void  agreement  whose 
nullity  the  other  is  estopped  as  against  him  from  asserting. 
In  the  case  of  contracts  to  take  shares  in  companies  an 
anomaly  is  admitted,  as  we  have  seen,  for  reasons  of  special 
necessity,  and  the  contract  is  treated  as  at  most  voidable. 
But  even  here  there  must  be  an  original  animus  contra-- 

(k)  Foster  y.  MackinnoHf  L.  B.  4  G.  P.  704,  itipra,  p.  413. 
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hendi  to  this  extent,  that  the  shareholder  was  minded  to 
have  shares  in  some  company.  An  application  for  shares 
signed  in  absolute  ignorance  of  its  true  nature  and  con- 
tents, like  the  bill  in  Foster  v.  MacMnnon  (/),  could  not 
be  the  foundation  of  a  binding  contract  to  take  shares. 
An  allotment  in  answer  to  such  an  application  would  be  a 
mere  proposal,  and  whether  it  were  accepted  or  not  would 
have  to  be  determined  by  the  ordinary  rules  of  law  in  that 
behalf  (see  Gh.  I.) 

We  may  finally  call  attention  to  a  rule  of  the  law  con-  Bnle  in 
oeming  sales  by  sample  which  has  some  analogy  to  the  «;.  nidraon 
rules  governing  this  last  class  of  void  agreements.    The  f**®"^? 
rule  in  question  may  be  gathered  (as  Mr.  Benjamin  has 
pointed  out)  from  Heilbutt  v.  Sickson  {m)  and  is  to  this 
effect :  ^'  If  a  manufacturer  agrees  to  furnish  goods  accord- 
ing to  sample,  the  sample  is  to  be  considered  as  if  free 
from  any  secret  defect  of  manufacture  not  discoverable  on 
inspection  and  unknown  to  both  parties." 

Here  we  have  a  common  error  as  to  a  material  fact, 
namely  the  character  of  the  sample  itself  by  which  the 
character  of  the  bulk  is  to  be  tested.  But  it  is  possible  to 
put  the  parties  in  the  same  position  as  if  their  erroneous 
assumption  had  been  correct,  and  therefore  their  contract, 
instead  of  being  avoided,  is  upheld  according  to  their  true 
intention,  i.  ^.  as  if  the  sample  had  been  what  they  both 
supposed  it  to  be.  If  they  had  themselves  discovered  the 
mistake  in  time  they  would  have  made  the  same  contract 
with  reference  to  a  proper  sample  in  place  of  the  defective 
one.  The  result  is  thus  the  converse  of  that  which  occurs 
when  the  error  goes  to  the  matter  of  the  whole  agreement, 
as  in  the  cases  we  have  been  considering. 

It  appears  from  the  authorities  which  have  been  adduced  Biff^hts 
that  a  party  to  an  apparent  agreement  which  is  void  by  dies  of 

(0  See  note  {k),  tupru,  (m)  L.  B.  7  0.  P.  438 ;  Benjamin 

on  Sale,  642. 

P.  G  G 
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void 
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ment. 


Election 
to  adopt 
originally 
voia 
agree- 
ment. 


reason  of  fandunental  enor  has  more  than  one  oonise  open 
to  him. 

He  may  wait  mitil  the  other  paiiy  seeks  to  enforce  the 
alleged  agreement  and  then  assert  the  nnlliiy  of  the  trans- 
action hy  way  of  defence  (/i).  If  he  think  fit  he  may  also 
take  the  opportunity  of  seeking  hy  oonnterolaim  to  have 
the  instroment  sued  on  set  aside  (o). 

Or  he  may  right  himself,  if  he  prefers  it,  by  coming 
forward  actiTely  as  plainti£P.  Where  he  has  actually  paid 
money  as  in  performance  of  a  supposed  valid  agreement, 
and  in  ignorance  of  the  facts  which  exclude  the  reality  of 
such  agreement,  he  may  recover  back  his  money  as  having 
been  paid  without  any  consideration  (the  action  ''for 
money  received  "  of  the  old  practice)  (p).  He  paid  on  the 
supposition  that  he  was  discharging  an  obligation,  whereas 
there  was  in  truth  no  obligation  to  be  discharged. 

Moreover  he  may  sue  in  the  Chancery  Division,  whether 
anythiog  has  been  done  under  the  supposed  agreement  or 
not,  to  have  the  transaction  declared  void  and  to  be  relieved 
from  any  possible  claims  in  respect  thereof  {q). 

On  the  other  hand,  although  he  is  entitled  to  treat  the 
supposed  agreement  as  void,  and  is  not  as  a  rule  prejudiced 
by  anything  he  may  have  done  in  ignorance  of  the  true 
state  of  the  facts,  yet  after  that  state  of  facts  has  come  to 
his  knowledge  he  may  nevertheless  elect  to  treat  the  agree- 
ment as  subsisting :  or,  as  it  would  be  more  correct  to  say, 
he  may  carry  into  execution  by  the  light  of  correct  know- 
ledge the  former  intention  which  was  frustrated  by  want 


(n)  Ab  to  the  proper  mode  of 
pleading  sadh  a  dnenoe  under  the 
old  pn^oe  at  common  law,  see 
notes  (b)  and  (e),  p.  404  of  the  first 
edition  of  this  book. 

(o)  Storey  Y.  Waddle  (C.  A.),  4  Q. 
B.  D.  289,  seems  to  overrule  vir- 
tnaUy  the  doctrine  asiramed  in 
Moityn  y.  Weet  Mo$tyn  Coal  and  Iron 
Co.^  1  0.  P.  D.  145,  that  it  is  need- 
ful for  this  pnzpose  to  obtain  * 
transfer  of  the  action  to  the  Chan- 


cery Division. 

(p)  E.  y.,  Cox  v.  Frentiee,  8  M. 
k  S.  348. 

{q)  All  causes  and  matters  for 
(inUr  alia)  the  setting  aside  or  can- 
cellation of  deeds  or  other  written 
instruments  (which  formerly  be- 
long^ to  the  exclusive  jurisdiction 
of  equity^  are  assigned  to  the  Chan- 
ceiy  Division  br  s.  34  of  the  Sn- 
preme  Court  of  Judicature  Act, 
1873. 
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of  the  elements  neoessaiy  to  the  formation  of  any  valid 
agreement.  It  is  not  that  he  confirms  the  original  trans- 
action (except  in  a  case  where  there  is  also  misrepresenta- 
tion, see  p.  448),  for  there  is  nothing  to  confirm,  but  he 
enters  into  a  new  one. 

It  might  be  thought  to  follow  that  in  cases  within  the 
Statute  of  Frauds  or  any  other  statute  requiring  certain 
forms  to  be  observed,  we  must  look  not  to  the  original  void 
and  improperly  so-called  agreement,  but  to  the  subsequent 
election  or  confirmation  in  which  the  only  real  agreement 
is  to  be  found,  to  see  if  the  requirements  of  the  statute 
have  been  complied  with.  No  express  authority  has  been 
met  with  on  this  point.  But  analogy  is  in  favour  of  a 
deliberate  adoption  of  the  form  already  observed  being 
held  sufficient  for  the  purpose  of  the  new  contract  (r). 

A  note  on  Braoton's  treatment  of  the  subject  of  funda- 
mental error  will  be  found  in  the  Appendix  («). 

Part  III.  Mistake  in  expbessiI^g  true  Consent. 

This  occurs  when  persons  desiring  to  express  an  intention  mstake  in 
which  when  expressed  carries  with  it  legal  consequences  i^^^? 
have  by  mistake  used  terms  which  do  not  accurately  generolly 
represent  their  real  intention.    As  a  rule  it  can  occur  only  ^^d^^ 
when  the  intention  is  expressed  in  writing.     It  is  not 
impossible  to  imagine  similar  difficulties  arising  on  verbal 
contracts,  as  for  example  if  the  discourse  were  carried  on 
in  a  language  imperfectly  understood  by  one  or  both  of 
the  speakers.    But  we  are  not  aware  that  anything  of  this 
kind  has  been  the  subject  of  judicial  decision  {t).     The 
general  result  of  persons  talking  at  cross  purposes  is  that 
there  is  no  real  agreement  at  all.    This  class  of  cases  has 
already  been  dealt  with.    We  are  now  concerned  with 
those  where  there  does  exist  a  real  agreement  between  the 

(r)  Stewart  ▼.  BddowM,  L.  B.  9  U)  See  however  FhiUipi  y.  Bis- 

0.  P.  311 ;  tupra,  p.  162.  toUi,  2  B.  &  G.  611,  which  oomee 

(«)  Note  L.  near  the  euppoaed  caie. 
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parties,  only  wrongly  expressed.  Suoh  mistakes  as  we  are 
now  about  to  consider  were,  even  before  the  Judioatore 
Acts,  not  wholly  disregarded  by  courts  of  law ;  but  they 
are  fully  and  adequately  dealt  with  only  by  the  jurisdiotion 
which  was  formerly  peculiar  to  courts  of  equity.  "We 
shall  see  that  this  jurisdiotion  is  exercised  with  mudh 
caution  and  within  carefully  defined  limits. 

On  the  whole  the  cases  of  mistake  in  expressing  inten- 
tion fall  into  three  classes : — 

1.  Those  which  are  sufficientiy  remedied  by  the  general 
rules  of  construction. 

2.  Those  which  are  remedied  by  special  rules  of  con- 
struction derived  from  the  practice  of  courts  of  equity. 

3.  Those  which  require  peculiar  remedies  administered 
by  the  Court  in  its  equitable  jurisdiction. 

We  proceed  to  take  the  classes  of  cases  above  mentioned 
in  order. 

1.  General  Mules. 

Certain  simple  and  obvious  forms  of  mistaken  expres- 
sion can  be  set  right  without  any  special  remedies  by  the 
ordinary  rules  of  construction.  Such  are  all  trifling 
mechanical  mistakes,  clerical,  verbal,  or  grammatical 
errors  (m),  omissions  which  may  be  supplied  with  cer- 
tainty &om  the  context  (a?),  and  even  more  substantial 
errors  when  the  instrument  itself  affords  the  means  of 
correcting  them.    The  Court  is  not  bound  by  the  strict 


wife 


(m)  Op.  per  Lord  Mansfield  (on  a 
1)  3  BuiT.  1635;  <' Every  in- 
aoooracy  of  grammar,  every  im- 
propriety of  teima,  shall  be  cor- 
rected by  the  gfeneral  meaning,  if 
that  be  clear  and  manifest." 

(x)  For  a  striking  case  of  omis- 
sion suppUed  by  a  conrt  of  law  in  a 
will  see  Doe  d.  Zeaeh  v.  Mieklem^  6 
East,  486,  where  an  altematiye 
clause  being  imperfect  the  missing 
altematiye  was  snppHed  as  obvi- 
ously omitted :  and  as  to  implying 
an  omitted  case  where  there  are 


lindtations  on  alternative  contin- 
gencies, CrofUm  V.  Daviet,  L.  B.  4 
0.  P.  169,  Savage  v.  Tt/ertf  7  Gh. 
366,  363.  In.  several  recent  cases 
the  Oonrt  has  supplied  omitted 
words  {Bird's  tr.  3  Gh.  D.  214)  and 
clauses  (DanieVi  sett.  tr.  1  Ch.  D. 
376,  a  limitation  in  favour  of 
daughters  as  well  as  sons  re- 
stored, Greentaood  t.  Chrunwaod^  6 
Ch.  D.  964,  an  omitted  life  interost 
supplied  by  aid  of  subsequent  con- 
text); ReJiffm  Y.  JBryninff^  6  Ch. 
D.  183. 


IN  EXPRESSION  !   OBVIOUS  ERRORS.  453 

meaning  of  words  when  the  context  shows  it  to  be  contrary 
to  the  true  meaning  (y).  It  has  long  been  established  that 
"  false  or  incongruous  Latin  or  English  seldom  or  never 
hurteth  a  deed :  for  the  rules  are,  Faka  orthogrqphia  non 
vitiat  chartam.  Faka  grammatica  non  vitiat  concessionem." 
"  Mala  grammatica  non  vitiat  chartam :  neither  false  Latin 
nor  false  English  will  make  a  deed  void  when  the  intent 
of  the  parties  doth  plainly  appear  "  (2). 

Where  the  length  of  the  term  is  differently  stated  in 
different  parts  of  a  lease,  the  counterpart  may  be  referred 
to  in  order  to  decide  which  is  right,  the  rule  that  the 
habendum  prevails  being  only  b,  prima  facie  one  (a). 

Similar  in  principle,  but  of  wider  scope,  is  the  rule  that  General 
"  greater  regard  is  to  be  had  to  the  clear  intent  of  the  ^yaila 
parties  than  to  any  particular  words  which  they  may  have  over 
used  in  the  expression  of  their  intent "  (6).     In  a  modem  mistaken 
case  in  the  House  of  Lords  the  rule  was  laid  down  and  o'^^P'ifir- 

nant  ex- 
acted upon  that "  both  courts  of  law  and  of  equity  may  pressionB. 

correct  an  obvious  mistake  on  the  face  of  an  instrument 
without  the  slightest  difficulty"  (c).  Here  a  draft  agree- 
ment for  a  separation  deed  had  by  mistake  been  copied  so 
as  to  contain  a  stipulation  that  the  husband  should  be 
indemnified  against  his  own  debts :  but  it  was  held  that 
the  context  and  the  nature  of  the  transaction  dearly 
showed  that  the  wife's  debts  were  meant,  and  that  in 
framing  the  deed  to  be  executed  under  the  direction  of  the 
Court  in  pursuance  of  the  agreement  the  mistake  must  be 
corrected  accordingly.  So  the  Court  may  presume  from 
the  mere  inspection  of  a  settlement  that  words  which, 
though  they  make  sense,  give  a  result  which  is  unreason- 
able and  repugnant  to  the    general  intention  and  to 

(y)  Per  James,  L.  J.  Onenwoad  {h)  Per  Cnr.  (Ex.  Gh.),  FordY. 

T.  Greenwood^  b  Gh.  D.  at  p.  966.  Beeeh,  11  Q.  B.  at  p.  866,  17  L.  J. 

iz)  Shepp.  Tonehst.  66,  87  :  cp.  Q.  B.  at  p.  116. 

ih.  369.  ip)   WiUon  ▼.  Wilwn,  6  H.  L.  O. 

(a)  BurtheU  y.   Clark  (0.  A.)  2  40,  66,  per  Lord  St.  LeonazdB,  and 

0.  P.  D.  88.  aee  his  note,  V.  &  P.  171. 
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the  usual  frame  of  such  instruments,  were  inserted  by 
mistake  {d). 

An  agreement  has  even  been  set  aside  ohiefly,  if  not 
entirely,  on  the  ground  that  the  unreasonable  character  of 
it  was  enough  to  satisfy  the  Court  that  neither  party 
oould  have  understood  its  true  effect:  such  at  least  appears 
to  be  the  meaning  of  LiOrd  Eldon's  phrase,  ^'  a  surprise  on 
both  parties"  (e).  The  agreement  itself  purported  to  bind 
the  tenant  of  a  lecusehold  renewable  at  arbitrary  (and  in 
fact  always  increasing)  fines  at  intervals  of  seyen  years  to 
grant  an  underlease  at  a  fixed  rent  with  a  perpetual  right 
of  renewal.  The  lessor  was  in  his  last  sickness,  and  there 
was  evidence  that  he  was  not  fit  to  attend  to  business. 
Charges  of  fraud  were  made,  as  usual  in  such  oases,  but  not 
sustained:  the  decision  might  however  have  been  put  on 
the  ground  of  undue  influence,  and  was  so  to  some  extent 
by  Lord  Eedesdale. 
General  Again,  there  is  legal  as  well  as  equitable  jurisdiction  to 
'^^'  restrain  the  effect  of  general  words  if  it  sufficiently  appears 
by  con-  ty  the  context  that  they  were  not  intended  to  convey  their 
apparent  unqualified  meaning.  It  was  held  in  Browning 
y.  Wright  (/)  that  a  general  covenant  for  title  might  be 
restrained  by  special  covenants  among  which  it  occurred. 
And  the  same  principle  was  again  deliberately  asserted 
shortly  afterwards  (in  a  case  to  the  particular  facts  of 
which  it  was  however  held  not  to  apply) : — 

"  However  g^enl  the  wordB  of  a  coyenant  may  be  if  standing  alone, 
yet  if  from  other  ooyenante  in  the  same  deed  it  is  plainly  and  irresistibly 
to  be  inf  eired  that  the  party  could  not  have  intended  to  use  the  words  in 
the  general  sense  which  they  import,  the  Court  will  limit  the  operation 
of  the  general  words  "  (^). 

(d)  SeDela  Touche's  aeitlcmsnt,  10  {/)  2  B.  &  P.  13,  26  :  but  it  was 

Eq.  699,  603;  where  however  the  also  thought  the  better  oonstruotioa 

TniBtake   was  also  established  by  to  taJce  vie  clause  in  question  as 

evidence.  being  actually  part  of  a  special 

{e)  Willan  v.  Wilian^  16  Yes.  72,  covenant,  and  so  no  general  cove- 

84  ;  affirmed  in  Dom.  Proc.  2  Dow.  nant  at  aJl. 

276,  278.  {a)  Hwe  v.  Stwtnaon,  3  B.  &  P. 

666,  674. 
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Similarly  the  effect  of  general  words  of  conveyanoe  is 
confined  to  property  of  the  same  kind  with  that  which  has 
been  specifically  described  and  conveyed  (A).  When  there 
is  a  specific  description  of  a  particular  kind  of  property, 
followed  by  words  which  prima  facie  would  be  sufficient 
to  include  other  property  of  the  same  kind,  it  has  been 
held  that  those  words  do  not  include  the  property  not 
specifically  described,  on  the  principle  expressio  uniua  eat 
exclmio  aUerius  {i). 

Before  we  deal  with  the  following  heads  it  will  be  0)»erva- 
relevant  to  observe  that  the  questions  arising  under  them  ,uieB  of 
are  for  the  most  part  either  questions  of  evidence,  or  mixed  ©^i^^^^oo 

.  *  *  ,  ,  as  oon- 

questions  of  evidence  and  constructioiL     This  demands  nected 
some  preliminary  explanation.  fStowing 

The  end  proposed  is  to  give  effect  to  the  true  intention  lieads. 
of  the  parties  concerned. 

Intention  has  to  be  inferred  from  words,  or  conduct,  or 
both. 

In  making  these  inferences  conduct  must  generally  be 
interpreted,  and  words  may  often  be  interpreted,  by  refer- 
ence to  other  relevant  circumstances  of  the  transaction. 

And  the  rules  which  guide  a  court  of  justice  in  deter-  B?idence 
mining  of  what  things  it  may  take  notice  for  the  purpose  ^^^on. 
of  such  inferences,  and  in  what  maimer  such  things  may 
be  brought  to  its  notice — ^in  other  words,  what  facts  are 


(A)  Eooke  ▼.  Lord  Kensington,  2 
K.  k  J.  763,  771.  The  some  prin- 
ciple applies  to  general  words  in  the 
statement  of  a  company's  objects 
in  its  memorandum  of  association. 
Aahbwy,  ^c,  Co.  ▼.  Biehe,  L.  B.  7 
H.  Xi.  663. 

(t)  Denn  v.  Wilford,  8  Dow.  & 
By.  649.  The  case  was  a  ourions 
one.  A  fine  had  been  levied  of 
(inter  alia)  twelve  messuages  and 
twenty  acres  of  land  in  Chelsea. 
The  conusor  had  less  than  twenty 
acres  of  land  in  Chelsea,  but  nine- 
teen messuages.  It  was  decided 
that  although  all  the  messuages 
would  have  passed  imder  the  gene- 
ral description  of  land  if  no  less 


number  of  messuages  had  been 
mentioned,  yet  the  mention  of 
twelve  messuages  prevented  any 
gieater  number  from  passing  under 
the  description  of  land ;  and  that 
parol  evidence  was  admissible  to 
show  first  that  there  were  in  fact 
nineteen  messuages,  this  being  no 
more  than  was  necessary  to  explain 
the  nature  and  character  of  the 
property ;  next  (as  a  consequence 
of  the  construction  thereupon 
adopted  by  the  Court)  wmoh 
twelve  out  of  the  nineteen  mes- 
suages were  intended.  And  see 
furuier  the  notes  to  Soe  y.  Tra»' 
marr,  2  Sm.  L.  C. 
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reloTont,  and  what  proof  of  such  facts  is  required — are 
rules  of  evidence  (k). 

A  rule  of  construction  is  a  rule  for  determining  the 
inference  to  be  drawn  from  a  fact  of  a  particular  class 
when  duly  brought  under  the  notice  of  the  Court  accord- 
ing to  the  rules  of  evidence— the  fact,  namely,  that  persons 
have  used  words  or  combinations  of  words  such  as  come 
within  the  general  proposition  a£Simed  by  the  rule.  The 
name  ^'  rule  of  construction  "  is  confined  by  general  usage 
to  rules  for  the  interpretation  of  written  documents  in 
matters  on  which,  in  the  absence  of  a  rule  prescribed  by 
authority,  there  might  exist  a  reasonable  doubt.  Bules  of 
construction,  therefore,  are  in  practice  closely  connected 
with,  and  their  importance  is  much  affected  by,  rules  of 
evidence  (/). 

We  are  now  concerned  with  a  general  rule  of  evidence, 

and  the  modifications  effected  in  some  of  its  results  partly 

by  special  rules  of    construction  and  partly  by  direct 

exceptions. 

Heaning        The  principle  from  which  the  law  sets  out  is  one  ahnost 

as  to  mItoI  ^^  obvious  to  need  stating,  being  that  on  which  we  daily 

eyidence.    act  in  all  the  transactions  of  life :  namely  that  men  are  to 

be  taken  to  mean  what  they  say. 

The  next  step  is  of  a  somewhat  more  artificial  chaxacter, 
but  equally  founded  in  reason.  It  is  that  men  are  taken 
to  mean  what  they  have  chosen  to  say  deliberately  and  in 
a  permanent  form  rather  than  what  they  may  have  said  in 
hasty  or  less  considered  discourse.  Hence  the  general  rule 
that  evidence  of  an  oral  agreement  is  not  admissible  to 
contradict  the  terms  of  a  written  document.  It  has  been 
thus  stated :  "  The  law  prohibits  generally,  if  not  univer- 
sally, the  introduction  of  parol  evidence  to  add  to  a  written 
agreement,  whether  respecting  or  not  respecting  land,  or 

(k)  See  the  airangement  of  the  (l)  Op.  Mr.  F.  V.  Hawkms'  re* 

Indian  Evidence  Act,  1872.    Part  marks  on  rules  of  oonstmoUon  in 

I.  Releyanoy  of  Facts.    Part  II.  the  preface  to  his  TreatiBe  on  &e 

On  Ptoof .  Oonstraotion  oi  Wills. 
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to  vary  it"  (m).  ''If  A.  and  B.  make  a  oontraot  in  ^ting, 
evidence  is  not  admissible  to  show  that  A.  meant  some- 
thing different  from  what  is  stated  in  the  contract  itself , 
and  that  B.  at  the  time  assented  to  it.  If  that  sort  of 
evidence  were  admitted  every  written  document  would  be 
at  the  mercy  of  vdtnesses  that  might  be  called  to  swear 
anything  "  (n). 

In  the  absence  of  mistake  or  fraud,  or  a  verbal  agree-  Bole  of 
ment  having  been  acted  upon  (p)j  the  same  rule  prevails  ^^^• 
in  equity,  and  this  in  actions  for  specific  performance  as 
well  as  in  other  proceedingSi  and  whether  the  alleged 
variation  is  made  by  a  contemporaneous  (j>)  or  a  subse- 
quent {q)  verbal  agreement.  ''Variations  verbally  agreed 
upon  ...  are  not  sufficient  to  prevent  the  execution 
of  a  written  agreement,  the  situation  of  the  parties  in  all 
other  respects  remaining  unaltered  "  (r). 

When  a  question  arises  as  to  the  construction  of  a 


.  (m)  Martin  y.  Pyeroft,  2  D.  M.  G. 
786,  796.  We  have  not  to  consider 
in  this  place  how  far  those  cases 
must  be  deemed  reaUy  exceptional 
in  whicii  it  is  allowed  to  be  shown 
that  a  custom  of  the  country,  or  of 
trade,  though  not  expressed,  is  in 
fact  part  of  the  contract. 

(ft)  Per  PoUock,  C.  B.  2ftchol  ▼. 
OodU,  10  Ex.  191,  194,  23  L.  J. 
Ex.314.  QeealsoHot8onY.Brot€nef 
9  0.  B.  N.  S.  442,  30  L.  J.  C.  P. 
106 ;  Halhead  y.  Young,  6  E.  &  B. 
312,  26  L.  J.  Q.  B.  290. 

(o)  The  doctrine  of  equity  as  to 
part  performance  rests  on  a  prin- 
ciple analogous  to  estoppel  (Mw 
pheti  y.  J<me9y  1  Swanst.  172,  181) 
and  does  not  belong  to  our  present 
subject. 

(p)  Omerod  y.  Sardman,  6  Ves. 
722,  780.  Lord  St.  Leonards  (V.  & 
P.  163)  says  this  cannot  be  deemed 
a  general  rule :  but  see  Hill  y.  Wil' 
ton,  8  Ch.  888  ;  per  Hellish,  L.  J. 
at  p.  899. 

&)  Friee  y.  Dyer,  17  Ves.  366 ; 
Bobinwn  y.  Fagt,  8  Buss.  114,  121. 
But  a  subsequent  waiyer  by  parol, 
if  complete  and  unconditional,  may 


be  a  good  defence ;  ih. :  Ooman  y. 
8ali»hury,  1  Vem.  240.  And  cp. 
6  Yes.  337  a,  note.  Qu.  if  not  also 
at  law,  if  the  contract  be  not  under 
seal :  see  Chitty  on  Contracts,  707 
(8th  ed.) ;  Dart,  Y.  &  P.  970.  Mr. 
Dart^s  statement  seems  toopositiye, 
for  the  case  of  Noble  y.  Ward  (L.  R. 
2  Ex.  136)  does  not  proye  that  «  a 
yerbal  waiyer  of  a  written  agree- 
ment is  no  defence  at  law"  but 
only  that  a  new  yerbal  agreement 
intended  to  supersede  an  existing 
contract,  but  by  reason  of  the 
Statute  of  Frauds  incapable  of 
being  enforced,  cannot  operate  as  a 
mere  rescission  of  the  former  con- 
tract ;  the  ground  bein^  that  there 
is  nothing  to  show  any  mtention  of 
the  parties  to  rescind  the  first  con- 
tract absolutely. 

(r)  Frice  v.  Dyer,  17  Yes.  at  p. 
364 ;  Cloicee  y.  Higgineon,  1  Yes.  & 
B.  624,  where  it  was  held  (1)  that 
eyidence  was  not  admissible  to  ex- 
plain, contradict,  or  yary  the  written 
agreement,  but  (2)  that  the  written 
agreement  was  too  ambiguous  to  be 
enforced. 
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-written  instrument  08  it  standsj  parol  eyidenoe  is  not  ad- 
misBible  (and  was  always  inadmissible  in  equity  as  well  as 
at  law)  to  show  what  was  the  intention  of  the  parties.  A 
vendor's  express  oontraot  to  make  a  good  marketable  title 
oannot  be  modified  by  parol  evidenoe  that  the  purchaser 
knew  there  were  restriotive  covenants  («).  It  is  otherwise, 
as  we  shall  presently  see,  where  it  is  sought  to  rectify  the 
instrument.  And  therefore  the  Court  has  in  the  same  suit 
refused  to  look  at  the  same  evidenoe  for  the  one  purpose 
and  taken  it  into  account  for  the  other  [t) . 
Apparent  It  is  no  real  exception  to  this  rule  that  though  *^  evi- 
at  law^and  dence  to  vary  the  terms  of  an  agreement  in  writing  is  not 
in  equity,  admissible,"  yet  "  evidence  to  show  that  there  is  not  an 
agreement  at  all  is  admissible,"  as  where  the  operation  of 
a  writing  as  an  agreement  is  conditional  on  the  approval 
of  a  third  person  (u).  "  A  written  contract  not  under  seal 
is  not  the  contract  itself,  but  only  evidence — the  record  of 
the  contract.  When  the  parties  have  recorded  their 
contract,  the  rule  is  that  they  cannot  alter  or  vary  it  by 
parol  evidence.  They  put  on  paper  what  is  to  bind  them, 
and  so  make  the  written  dooui&ent  conclusive  evidenoe 
between  them.  But  it  is  always  open  to  the  parties  to 
show  whether  or  not  the  written  document  is  the  binding 
record  of  the  contract "  {x). 

"  The  rules  excluding  parol  evidence  have  no  place  in 
any  inquiry  in  which  the  Court  has  not  got  before  it  some 
ascertained  paper  beyond  question  binding  and  of  full 
effect "  (y). 

So  in  Jervis  v.  Berridge  (s)  it  was  held  that  a  document 
purporting  to  be  a  written  transfer  of  a  contract  for  the 

(s)  Cato  ▼.  Thompson  (C.  A.),  9  (x)  Per  Bramwell,  B.     JFaJke  ▼. 

Q.  S.  D.  616.     In  such  a  case  the  Sanropy  6  H.  &  N.  at  p.  775,  30 

true  intention  may  well  be  that  the  L.  J.  £x.  at  p.  277. 

vendor  shall  remove  the  defect.  (y)  Gnardhousey. £lackhumf'L,'Si. 

{t)  Bradford  y.  Romney,  30  Beav.  1  P.  &  D.  109,  116.    And  see  per 

431,  cp.  perldndley,  L.  J.  9  Q.  B.  Page  Wood,  V.-C.  in />rM(if  v.  iorrf 

D.  620.  Farkery  6  Eq.  131,  137. 

(u)  F^m  T.  Campbell,  6  E.  &  B.  («)  8  Gh.  361,  369,  360. 
870,  374,  26  L.  J.  Q.  B.  277. 
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purohaBe  of  lands  ^'  was  .  .  .  not  a  oontract  valid  and 
operative  between  the  parties  but  omitting  (designedly  or 
otherwise)  some  particular  term  which  had  been  verbally 
agreed  upon,  but  was  a  mere  piece  of  machinery  .  .  . 
subsidiary  to  and  for  the  purposes  of  the  verbal  and  only 
real  agreement."  And  since  the  object  of  the  suit  was  not 
to  enforce  the  verbal  agreement,  nor  ''  any  hybrid  agree- 
ment compounded  of  the  written  instrument  and  some 
terms  omitted  therefrom,"  but  only  to  prevent  the  defen- 
dant from  ujsing  the  written  document  in  a  manner  incon- 
sistent with  the  real  agreement,  there  wa^  no  difficulty 
raised  by  the  Statute  of  Frauds,  '^  which  does  not  make 
any  signed  instrument  a  vaUd  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith  and 
real  intention  of  the  parties."  If  it  appears  that  a  docu- 
ment signed  by  the  parties,  and  apparently  being  the 
record  of  a  contract,  was  not  in  fact  intended  to  operate  as 
a  contract,  then  ^'  whether  the  signature  is  or  is  not  the 
result  of  a  mistake  is  immaterial"  (a). 

We  shall  see  however  that  the  heads  now  to  be  discussed  Beal  ex- 
present  two  classes  of  really  exceptional  cases  recognized  ^^^"^ 
by  equity. 

First,  those  in  which  equity  applies  to  instruments  of  Artificial 
certain  kinds  rules  of  construction  which  (as  regards  the  ^^j^^- 
actual  terms  of  the  instruments)  are  highly  artificial,  so  tion: 
artificial,  indeed,  that  they  come  to  much  the  same  thing  ^^ed 
as  presuming  a  verbal  agreement  inconsistent  with  and  ^  ^®°^- 
operating  to  vary  the  written  agreement  (b). 

The  ground  on  which  these  rules  were  established  (or 
at  any  rate  which  in  modem  times  has  been  relied  on  to 
account  for  them)  was  that  the  manner  in  which  the 

(a)  Per  Bramwell,  B.    £offer»  r,  {b)  <*  Yon  are  to  aacertain  the  in- 

EadUy^  2  H.  &  C.  227,  249,  32  L.  tention  of  the  parties  not  only  by 

J.  Ex.  241.     In  this  case  there  was  what  they  said  bnt  by  what  the 

"a  real  contract  not  in  writing'  Court  sees  to  be  the  consequence, 

and  a  paper  prepared  in  order  to  and  by  what  the  Court  may  or  may 

comply  with  some  form,  which  was  not  consider  to  be  absurd  or  oppres- 

stated  at  the  time  to  contain  a  sive,  or  thought  to  be  so  in  former 

merely  nominal  price."  times:"  Lindley,  L.  J.  in  Wallis 

T.  Smith,  21  Ch.  D.  at  p.  274. 
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partieB  had  expreased  thdr  intentioii  did  not  ooirespond 
with  their  tme  intentioiL  We  muflt  therefore  consider 
the  caseB  gOTemed  by  the  roles  in  question  to  have  been 
originally  cases  of  relief  against  mistaken  expression.  Bat 
since  the  doctrine  of  eqnity  has  been  fixed  and  uniform 
they  haTe  practically  ceased  to  have  any  snch  nature.  For 
persons  who  make  contracts  are  presomed  to  know  the  law 
of  the  land,  including  the  law  administered  by  courts  of 
equity;  and  therefore  they  must  be  presumed  to  know 
that  if  the  nature  of  the  contract  and  the  terms  used  in 
framing  it  fall  within  the  scope  of  these  peculiar  rules 
which  have  now  become  fixed  rules  of  constnictiony  the 
contract  will  be  interpreted  accordingly.  And  in  fact  they 
generally  do  know  this,  and  use  the  accustomed  expressions 
for  the  very  reason  that  they  have  acquired  a  definite 
artificial  meaning  in  courts  of  equity.  It  seems  proper,  on 
account  of  the  origin  of  these  equitable  rules,  to  say  some- 
thing of  them  in  this  place,  though  not  to  go  into  details 
belonging  to  the  fuller  treatment  of  the  special  departments 
affected  by  them. 

In  the  other  dass  of  exceptional  cases,  which  form  the 
last  division  of  the  subject,  courts  of  equity  have  admitted 
oral  evidence,  for  certain  purposes  and  under  certain  limi- 
tations, to  show  that  by  reason  of  a  mistake  the  terms  of 
a  written  instrument  fail  to  express  the  real  intention  of 
the  parties,  cmd  that  the  real  agreement  is  different  from 
the  written  agreement.  It  will  be  obvious  from  the  fore- 
going remarks  that  this  class  originally  included  the  last. 

We  proceed  to  consider  the  topics  thus  indicated. 


2.  Peculiar  Rules  of  Comtruction  in  Equity. 

The  material  exceptions  to  the  rule  that  contracts  are 
construed  alike  at  common  law  and  in  equiiy  are — 

A.  Bestricted  construction  of  general  words,  and  espe- 

cially of  releases. 

B.  Stipulations  as  to  time. 
G.  Penalties. 
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A.  Bestriction  of  General  Words.  Bestrioted 

We  have  seen  that  courts  both  of  law  and  of  equity  have  tion  of 
assumed  a  power  to  put  a  restricted  construction  on  general  ^^^^ 
words  when  it  appears  on  the  face  of  the  instrument  that  oamed 
it  cannot  have  been  the  real  intention  of  the  parties  that  than  by 
they  should  be  taken  in  their  apparent  general  sense.  ^mmon 

Courts  of  equity  went  farther,  and  did  the  like  if  the  peoUliy  in 
same  oonyiction  could  be  arrived  at  by  evidence  external  '®^"^- 
to  the  instrument.  Thus  general  words  of  conveyance  (c) 
and  an  unqualified  covenant  for  title  {d)j  though  not 
accompanied  as  in  Brotcning  v.  Wright  {e)  by  other  quali- 
fied covenants,  have  been  restrained  on  proof  that  they 
were  not  meant  to  extend  to  the  whole  of  their  natural 
import. 

This  jurisdiction,  in  modem  times  a  well  established 
one,  is  exercised  chiefly  in  dealing  with  releases.  '*  The 
general  words  in  a  release  are  limited  always  to  that  thing 
or  those  things  which  were  specially  in  the  contemplation 
of  the  parties  at  the  time  when  the  release  was  given"  (/). 
This  includes  the  proposition  that  in  equity  "  a  release 
shall  not  be  construed  as  applying  to  something  of  which 
the  party  executing  it  was  ignorant"  {g).  There  is  at 
least  much  reason  to  think  that  it  matters  not  whether  suoh 
ignorance  was  caused  by  a  mistake  of  fact  or  of  law  {h). 

In  particular  a  release  executed  on  the  footing  of  accounts 
rendered  by  the  other  party,  and  assuming  that  they  are 


(e)  Thomoi  y.  Davis,  1  Dick. 
301. 

{d)  Ooldcot  y.  Sill,  1  Gha.  Ca.  16, 
$ed  au.  for  the  case  looka  yerj  like 
adnutting  oontemporaneousoonyer- 
sation  to  yarylhe  effect  of  a  solemn 
instrument,  and  that  without  any 
mistake  or  fraud  being  made  out, 
which  is  quite  oontrary  to  the 
modem  rule. 

(e)  2  B.  &  P.  13.    Supra,  p.  454. 

If)  Per  Lord  Westbury,  X.  ^  S. 
W,  Sif.  Co.  y.  Blaekmore,  L.  R.  4 
H.  L.  at  p.  623 ;  cp.  Lindoy.  Lindo, 
I  Beay.  496, 606;  tarnoelly,  Coker, 


cited  2  Mer.  363;  Bay.  Cony.  6. 
pt.  2.  622-4. 

ig)  Per  Wilde,  B.  Lyall  y.  Ed- 
icardt,  6  H.  &  N.  337,  348,  30  L. 
J.  Ex.  193,  197.  This  was  a  case 
of  equitable  jurisdiction  imder  the 
C.  L.  P.  Act,  1854 :  but  before 
that  Act  courts  of  law  would  not 
allow  a  release  to  be  set  up  if 
clearly  satisfied  that  a  court  of 
equity  would  set  it  aside :  JPhillipt 
V.  Cloffett,  11  M.  &  W.  84,  12  L.  J. 
Ex.  276. 

(A)  See  the  cases  considered  at 
p.  406  aboye. 
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ooireotly  xendeiedi  may  be  set  aside  if  those  aooounts  are 
difloovered  to  contain  serions  eirors.  It  would  be  other- 
wise however  if  the  party  had  examined  the  aooonnts 
himself  and  acted  on  his  own  judgment  of  their  correct- 
ness. An  important  application  of  this  doctrine  is  in  the 
settlement  of  partnership  affairs  between  the  represen- 
tatives of  a  deceased  partner  (especially  when  they  are 
continuing  partners)  and  the  persons  beneficially  interested 
in  his  estate  (e). 

A  releasor,  however,  cannot  obtain  relief  if  he  has  in  the 
meanwhile  acted  on  the  arrangement  as  it  stands  in  such  a 
way  that  the  parties  cannot  be  restored  to  their  former 
position  {k). 

Stipnla-         B.  Stipulations  as  to  Time. 

tions  as  to 

^^®-  It  is  a  familiar  principle  that  in  all  cases  where  it  is 

sought  to  enforce  contracts  consisting  of  reciprocal  pro- 
mises, and  "  where  the  plaintiff  himself  is  to  do  an  act  to 
entitle  himself  to  the  action,  he  must  either  show  the  act 
done,  or  if  it  be  not  done,  at  least  that  he  has  performed 
everything  that  was  in  his  power  to  do"  (/). 

Accordingly,  when  by  the  terms  of  a  contract  one  party 
is  to  do  something  at  or  before  a  specified  time,  and  when 
he  fails  to  do  such  thing  within  that  time,  he  could  not 
afterwards  claim  the  performance  of  the  contract  if  the 
stipulation  as  to  time  were  construed  according  to  its 
literal  terms.  The  rule  of  the  common  law  was  that 
"  time  is  always  of  the  essence  of  the  contract."  When 
any  time  is  fixed  for  the  completion  of  it,  the  contract  must 
be  completed  on  the  day  specified,  or  an  action  wiU  lie  for 
the  breach  of  it  (m). 

The  rule  of  equity,  which  now  is  the  general  rule  of 

(t)  Millar  ▼.  Orai^,  6  Beav.  433  ;  oase. 
lindlej,  2.  969.  (/)  Kotes   to  PeeUn  T.  OpU^  2 

{k)  Skitheck  ▼.  Hilton,  2  Eq.  587,  Wms.  Sannd.  743. 
but  ^.  whether  the  pnnciple  was  (m)  Parkin  y.  Thoroldt  16  Bear. 

xighUj  applied  in  ue  putioalar  69,  66. 
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English  jurispradenoe,  is  to  look  at  the  whole  soope  of  the 
transaction  to  see  whether  the  parties  really  meant  the 
time  named  to  be  of  the  essence  of  the  contract.  And  if 
it  appears  that,  though  they  named  a  specific  day  for  the 
act  to  be  done,  that  which  they  really  contemplated  was 
only  that  it  should  be  done  within  a  reasonable  time  ;  then 
this  view  will  be  acted  upon,  and  a  party  who  according  to 
the  letter  of  the  contract  is  in  default  and  incompetent  to 
enforce  it  will  yet  be  allowed  to  enforce  it  in  accordance 
with  what  the  Court  considers  its  true  meaning. 

« Courts  of  equity  haye  enforced  oontraots  spedficallj,  where  no 
action  for  damages  could  be  maintained ;  for  at  law  the  party  plaintiff 
must  have  strictly  performed  his  part,  and  the  inoonyenience  of  insisting 
npon  that  in  all  cases  was  sufficient  to  require  the  interference  of  courts 
of  equity.  They  dispense  with  that  which  would  make  compliance  with 
what  the  law  requires  oppressiye,  and  in  yarious  cases  of  such  contracts 
they  are  in  the  constant  habit  of  relieying  the  man  who  has  acted  fairly, 
though  negligently.  Thus  in  the  case  of  an  estate  sold  by  auction, 
there  is  a  condition  to  forfeit  the  deposit  if  the  purchase  be  not  completed 
within  a  certain  time ;  yet  the  Court  is  in  the  constant  habit  of  relieying 
against  the  lapse  of  time:  and  so  in  the  case  of  mortgages,  and  in 
many  instances  relief  is  giyen  against  mere  lapse  of  time  where  lapse  of 
time  is  not  essential  to  the  substance  of  the  contract." 

So  said  Lord  Bedesdale  in  a  judgment  which  has  taken 
a  classical  rank  on  this  subject  (n).  Contracts  between 
Tenders  and  purchasers  of  land  are  however  the  chief  if 
not  the  only  class  of  cases  to  which  the  rule  has  been 
habitually  applied  (o). 

It  was  once  even  supposed  that  parties  could  not  make  As  to 
time  of  the  essence  of  the  contract  by  express  agreement ;  Smeofthe 
but  it  is  now  perfectly  settled  that  they  can,  the  question  essence  of 
being  always  what  was  their  true  intention  {p)f  ox  rather  tract. 
"what  must  be  judicially  assumed  to  haye  been  their 

(fi)  Zetwum  ▼.  Napper,  2  Soh.  &  (o)  See  per  €k>tton,  L.  J.,  4  G.  P. 

L.  684,  cited  by  Knight  Bruce,  L.  D.  at  p.  249. 

J.  Roberta  y.  Bsrry,  3  D.  M.  G.  at  (p)  Seton  y.  Slade,  7  Ves.  265, 

E289,  and  again  adopted  by  the  276,  and  notes  to  that  case  in  2 

. JJ.  in  Ti&y  y.  Thomas,  3  Ch.  Wh.  &  T.  L.  C. ;  Parkin  y.  TTtoroldf 

61.  tupro. 
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intention  "  (q).  ^^  If  the  parties  choose  even  arbitrarily, 
provided  both  of  them  intend  to  do  so,  to  stipulate  for  a 
particular  thing  to  be  done  at  a  particular  time,"  such  a 
stipulation  is  effectual.  There  is  no  equitable  jurisdiction 
to  make  a  new  contract  which  the  parties  have  not 
made  (r).  The  fact  that  time  is  not  specified,  or  not  so 
specified  as  to  be  of  the  essence  of  the  contract,  does  not 
affect  the  general  right  of  either  party  to  require  com- 
pletion on  the  other  part  within  a  reasonable  time,  and 
give  notice  of  his  intention  to  rescind  the  contract  if  the 
default  is  continued  («),  as  on  the  other  hand  conduct  of 
the  party  entitled  to  insist  on  time  as  of  the  essence  of  the 
contract,  such  as  continuing  the  negotiations  without  an 
express  reservation  after  the  time  is  past,  may  operate 
as  an  implied  waiver  of  his  right  (t).  In  mercantile  con- 
tracts the  presumption,  if  any,  is  that  time  where  specified 
is  an  essential  condition  (u).  The  principles  of  our  juris- 
prudence on  this  head  are  well  embodied  by  the  language 
of  the  Indian  Contract  Act,  s.  55  : 

When  a  party  to  a  contract  promines  to  do  a  certain  thing  at  or  before 
a  specified  time,  or  certain  things  at  or  before  specified  times,  and  fails  to 
do  any  such  thing  at  or  before  the  specified  time,  the  contract,  or  so 
much  of  it  as  has  not  been  performed,  becomes  voidable,  at  the  option  of 
the  promisee,  if  the  intention  of  the  parties  was  that  time  should  be  of 
the  essence  of  the  contract. 

[The  Court  may  infer  from  the  nature  of  a  contract,  even  though  no 
time  be  specified  for  its  completion,  that  time  was  intended  to  be  of  its 
essence  to  this  extent,  that  the  contracting  party  is  bound  to  use  the 
utmost  diligence  to  perform  his  part  of  the  contract]  (x). 

If  it  was  not  the  intention  of  the  parties  that  time  should  be  of  the 
essence  of  the  contract,  the  contract  does  not  become  Toidable  by  the 


(q)  Grove,  J.  in  Patrick  v.  Milner, 
2  0.  P.  D.  342,  348. 

(r)  Per  Alderson,  B.  Hipwell  v. 
Knight,  1  T.  &  C.  (Ex.)4I6.  And 
see  the  observations  of  Kindersley, 
y.-G.  to  the  same  effect  in  Oahden 
T.  Fike,  34  L.  J.  Ch.  620. 

(«)  This  is  the  true  and  only 
Ai^TniaaihlA  meaning  of  the  state- 
ment that  time  can  be  made  of  the 
essence  of  a  contract  by  subsequent 


express  notice.  -  Per  Fry,  J.  Onen 
V.  Sevin,  13  Gh.  D.  589,  699 ;  per 
Turner,  L.  J.  JFilliama  y.  OUtUon, 
1  Ch.  200,  210. 

(0  JFebb  V.  Htsffhei,  10  Eq.  281 : 
and  see  note  (y),  next  p. 

(f#)  Per  Cotton,  L.  J.  Seuter  v. 
Sala,  4  C.  P.  D.  at  p.  249. 

(x)  Maebrydey.  Week$9,  22BeaT. 
633  (contract  for  a  lease  of  worku 
mines). 
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failure  to  do  saoh  thing  at  or  before  the  specified  time ;  but  the  promifieo 
is  entitled  to  compensation  from  the  promisor  for  any  loss  occasioned  to 
him  by  such  failure. 

If  in  case  of  a  contract,  voidable  on  account  of  the  promisor's  failure 
to  perform  his  promise  at  the  time  agreed,  the  promisee  accepts  per- 
formance of  such  promise  at  any  time  other  than  that  agreed,  the 
promisee  cannot  claim  compensation  for  any  loss  occasioned  by  the  non- 
performance of  the  promise  at  the  time  agreed,  unless,  at  the  time  of 
such  acceptance,  he  gives  notice  to  the  promisor  of  his  intention  tQ 
do  so  (y). 

C.  Relief  agaimt  Pomliies. 

In  like  manner  penal  provisions  inserted  in  instruments  Eelief 
to  secure  the  payment  of  money  or  the  performance  of  Jf^Sties, 
contracts  will  not  be  literally  enforced,  if  the  substantial  especially 
performance  of  that  which  was  reaUy  contemplated  can  be  ^ort. 
otherwise  secured  (s).     The  most  important  application  of  fi^?®^, 
this  principle  is  in  the  jurisdiction  of  equity  concerning 
mortgages.    A  court  of  equity  treats  the  contract  as  being 
in  substance    a  security  for  the  repayment  of  money 
advanced,  and  that  portion  of  it  which  gives  the  estate  to 
the  mortgagee  as  mere  form,  "  and  accordingly,  in  direct 
violation  of  the  [form  of  the]  contract,"  it  compels  the 
mortgagee  to  reconvey  on  being  repaid  his  principal, 
interest  and  costs  {a).    Here  again  the  original  ground  on 
which  equity  interfered  was  to  carry  out  the  true  intention 
of  the  parties.     But  it  cannot  be  said  here,  as  in  the  case 
of  other  stipulations  as  to  time,  that  everything  depends 
on  the  intention.    For  the  general  rule  *^  once  a  mortgage, 
and  always  a  mortgage  "  cannot  be  superseded  by  any 
express  agreement  so  as  to  make  a  mortgage  absolutely 


(j/)  ''It  constantly  happens  that 
an  objection  is  waived  by  the  con- 
duet  of  the  parties,"  per  James,  L. 
J.  Upperton  v.  NickoUon,  6  Oh.  at 
p.  443.  And  see  Dart,  Y.  &  P. 
424. 

(t)  In  addition  to  the  authorities 
cited  below  see  the  later  case  of  £x 
parte  Huhe^  8  Oh.  1022. 

P. 


{a)  Per  Romilly,  M.  B.  Parkin 
V.  Thorold,  16  Beav.  69,  68 ;  and 
see  Lord  Bedesdale's  judgment  in 
Lennon  v.  Napper^  supra.  As  to  the 
old  theozy  of  an  **  equity  of  re- 
demption^' being  not  an  estate  but 
a  merely  personal  right,  and  its 
consequences,  see  Lord  Blackburn's 
remarks,  6  App.  Oa.  at  p.  714. 

II  II 


role. 


466  MISTAKE. 

irredeemable  (b).  However,  limited  restricstions  on  the 
mutual  remedies  of  the  mortgagor  and  mortgagee,  as  bj 
making  the  mortgage  for  a  term  certain,  are  allowed  and 
are  not  uncommon  in  practice.  Also  there  may  be  such  a 
thing  as  an  absolute  sale  with  an  option  of  repurchase  on 
certain  conditions ;  and  if  such  is  really  the  nature  of  the 
transaction,  equity  will  give  no  relief  against  the  necessity 
of  observing  those  conditions  (c). 

"  That  this  Court  will  treat  a  transaction  as  a  mortgage, 
although  it  was  made  so  as  to  bear  the  appearance  of  an 
absolute  sale,  if  it  appears  that  the  parties  intended  it  to 
be  a  mortgage,  is  no  doubt  true  "  (rf).  **  But  it  is  equally 
clear,  that  if  the  parties  intended  an  absolute  sale,  a  con- 
temporaneous agreement  for  a  repurchase,  not  acted  upon, 
will  not  of  itself  entitle  the  vendor  to  redeem  "  (e). 
General  The  manner  in  which  equity  deals  with  mortgage  trans- 

actions is  but  one  consequence  of  a  more  general  proposition, 
which  is  this :  that 

'*  Wliero  there  is  a  debt  actually  due,  and  in  respect  of  tbat  debt  a 
security  is  given,  be  it  by  way  of  mortgage  or  be  it  by  way  of  stipulation 
that  in  case  of  its  not  being  paid  at  the  time  appointed  a  larger  sum 
shall  become  payable,  and  be  paid,  in  either  of  those  cases  Equity  regards 
the  security  that  has  been  given  as  a  mere  pledge  for  the  debt,  and  it 
will  not  aUow  either  a  forfeiture  of  the  property  pledged,  or  any  augmen- 
tation of  the  debt  as  a  penal  provision,  on  theg^und  that  Equity  regards 
the  contemplated  forfeiture  which  might  take  place  at  law  with  reference 
to  the  estate  as  in  the  nature  of  a  penal  provision,  against  which  Equity 
will  relieve  when  the  object  in  view,  namely,  the  securing  of  the  debt,  is 
attained,  and  regarding  also  the  stipulation  for  the  payment  of  a  larger 
sum  of  money,  if  the  sum  be  not  paid  at  the  time  it  is  due,  as  a  penalty 
and  a  forfeiture  against  which  Equity  wiU  relieve  "  (/). 

This  applies  not  only  to  securities  for  the  payment  of 
money  but   to  aU  cases  "  where  a  penalty  is  iaserted 

{b)  Howard  v.  Sarrit,    1  Vem.  mon  law,  Gardner  v.  Cazmoiv,  1  H. 

190;  Coudryy,  Lay,  1  Giff.  316,  &  N.  423,  435,438,  26 L.  J.  Ex.  17, 

see  reporter*s  note  at  p.  323  ;  1  Ch.  19,  20. 

Oa.  141.  (e)  Per  Lord  Ck>ttenham,  0.  WiU 

(r)  Davis  v.  TAom<w,  1  Buss.  &  liams  v.  Owen^  5  M.  &  Cr.  303,  306. 

M.  606.  (/)  Per    Lord    Hatherley,    C 

(d)  See  Louglaa  v.  Cuhenpell^  31  Tkompsm  v.  Hudton,  L.  B.  4  H.  L. 

L.  J.  Ch.  543 ,'  and  so  also  at  com-  1,  15. 
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merely  to  secure  the  enjoyment  of  a  collateral  object"  {g). 
In  all  such  cases  the  penal  sum  was  originally  recoverable 
in  full  in  a  court  of  law,  but  actions  brought  to  recover 
penalties  stipulated  for  by  bonds  or  other  agreements,  and 
land  conveyed  by  way  of  mortgage,  have  for  a  long  time 
been  governed  by  statutes  {h). 

It  would  lead  us  too  far  beyond  our  present  object  to 
discuss  the  oases  in  which  the  question,  often  a  very  nice 
one,  has  arisen,  whether  a  sum  agreed  to  be  paid  upon  a 
breach  of  contract  is  a  penalty  or  liquidated  damages.  It 
may  be  noted  however  in  passing  that "  the  words  liquidated 
damages  or  penalty  are  not  conclusive  as  to  the  character  of 
the  sum  stipulated  to  be  paid."  This  must  be  determined 
from  the  matter  of  the  agreement  («).  r/  /    // 

3.  Peculiar  Defences  and  Remedies  derived  from  Equity, 

A.  Defence  against  Specific  Performance,  Defence 

When  by  reason  of  a  mistake  {e,g,  omitting  some  terms  ^^ 
which  were  part  of  the  intended  agreement)  a  contract  in  i^rfonn- 
writing  fails  to  express  the  real  meaning  of  the  parties, 
the  party  interested  in  having  the  real  and  original  agree- 
ment adhered  to  {e.  g,  the  one  for  whose  benefit  the  omitted 
term  was)  is  in  the  following  position. 

If  the  other  party  sues  him  for  the  specific  performance 
of  the  contract  as  expressed  in  writing,  it  will  be  a  good 


I 


(^)  Per  Lord  Thnrlow,  Sloman  v. 
JFalUr,  2  Wh.  &  T.  L.  C.  1094. 

(A)  As  to  common  money  bonds : 
4  &  5  Anne,  c.  16,  b.  13 ;  C.  L.  P. 
Act  1860  (23  &  24  Vict.  c.  126),  s. 
25.  As  to  other  bonds  and  agree- 
ments: 8  &  9  Wm.  3,  c.  11,  8.  8. 
The  statutes  are  collected  and  re- 
viewed in  Fretion  v.  Dania,  L.  B. 
8  £x.  19.  A  mortgagee  suing  in 
ejectment,  or  on  a  bond  given  as 
collateral  security,  may  be  com- 
pelled by  rule  of  Court  to  reconvey 
on  payment  of  principal,  interest, 
and  costs.  7  Greo.  2,  c.  20  ;  C.  L. 
P.  Act  1862  (16  &  16  Vict.  c.  76) 
s,   219.     Bonds  of    the  kind  last 


mentioned  hardly  occur  in  modem 
practice. 

(«')  Per  Bramwell,  B.  in  Betta  v. 
Bureh,  4  H.  &  N.  606,611,  28  L.  J. 
Ex.  267,  271.  The  latest  cases  on 
this  subject  are — Lea  v.  Whitaker^ 
L.  R.  8  C.  P.  78 ;  Mage$  v.  LaveU^ 
L.  R.  9  C.  P.  107  ;  Ex  parte  L'Al- 
tet/rae,  16  £q.  36 ;  Ex  parte  Capper^ 
4  Ch.  D.  724  ;    WaUie  v.  Smith,  0. 

A.  21  Ch.  D.  243.  Cp.  Weston  v. 
Mttrop.  Aaylum  Dittriet,  C.  A.  9  Q. 

B.  D.  404,  on  the  similEir  question 
of  a  penal  rent.  In  the  Indian 
Contract  Act  the  knot  is  cut  by 
abolishing  the  distinction  alto- 
gether:  £60  s.  74. 
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Town- 
shend  r. 
Stan- 


defenoe  if  he  can  show  that  the  written  contract  does  not 
represent  the  real  agreement :  and  this  whether  the  oon- 
tract  is  of  a  kind  required  hy  law  to  he  in  writing  or  not. 
Thus  specifio  performance  has  heen  refused  where  a  clause 
had  heen  introduced  hy  inadvertence  into  the  contract  (<*). 
It  is  sometimes  said  with  reference  to  cases  of  this  class 
that  the  remedy  of  specifio  performance  is  discretionary. 
But  this  means  a  judicial  and  regular,  not  an  arbitrary 
discretion.  The  Court  ''  must  he  satisfied  that  the  agree- 
ment would  not  have  been  entered  into  if  its  true  effeot 
had  been  understood  "  (A*). 

On  the  other  hand  a  party  cannot,  at  all  events  where 
the  contract  is  required  by  law  to  be  in  writing,  come 
forward  as  plaintiff  to  claim  the  i>erformance  of  the  real 
agreement  which  is  not  completely  expressed  by  the 
written  contract.  Thus  in  the  case  of  Toicmhend  v. 
Stangroom  (/)  (referred  to  by  Lord  Hatherley  when  V.-C. 
as  perhaps  the  best  illustration  of  the  principle)  (iw)  there 
were  cross  suits  (n),  one  for  the  specifio  performance  of  a 
\iTitten  agreement  as  varied  by  an  oral  agreement,  the 
other  for  specifio  performance  of  the  written  agreement 
without  variation ;  and  the  fact  of  the  parol  variations 
from  the  written  agreement  being  established,  both  suits 
were  dismissed.  And  the  result  of  a  plaintiff  attempting 
to  enforce  an  agreement  with  alleged  parol  variations,  if 
the  defendant  disproves  the  variations  and  chooses  to 
abide  by  the  written  agreement,  may  be  a  decree  for  the 
specifio  performance  of  the  agreement  as  it  stands  at  the 
plaintiff's  cost  (o) . 


{k)  Watson  v.  Jifaraton,  4  D.  M. 
G.  230,  240. 

II)  6  Ves.  328. 

(m)  JF'^ood  V.  Searth,  2  K.  &  J.  33, 
42. 

(«)  Under  the  Judicature  Acta 
there  would  be  an  action  and 
counter-claim. 

(o)  See  Hipgimon  v.  Cloivea^  16 
Vos.  516,  626  ;  ^d  Buch,  it  is  sub- 
mitted, ifl  the  real  effect  of  Fife  v. 


Clayton^  13  Ves.  646,  8.0.  more  fully 
given  1  C.  P.  Cooper  (temp.  Gotten- 
ham)  351 :  the  different  statement 
in  Dart,  V.  &  P.  1116,  appears  on 
examination  to  be  hardly  oome  out 
by  either  report,  and  is  at  aU  events 
not  consistent  iK-ith  Toumthend  y. 
Stangroom,  or  with  the  general  doc- 
trine of  the  Court.  In  this  case 
Lord  Eldon  laid  hold  on  the  plain- 
tiff's attempt  to  setup  a  Yariation, 
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But  it  is  open  to  a  plaintiff  to  admit  a  parol  addition  or 
variation  made  for  the  defendant's  benefit,  and  so  enforce 
specifio  performance,  which  the  defendant  might  hare 
successfully  resisted  if  it  had  been  sought  to  enforce  the 
written  agreement  simply.  This  was  settled  in  Martin  v. 
Pycroft  (jd)  :  "  The  decision  of  the  Court  of  Appeal  pro- 
ceeded on  the  ground  that  an  agreement  by  parol  to  pay 
200/.  as  a  premium  f or  .  .  a  lease  [for  which  there  was  a 
complete  agreement  in  writing  not  mentioning  the  pre- 
mium] was  no  ground  for  refusing  specific  performance  of 
the  written  agreement  for  the  lease,  where  the  plaintiff 
submitted  by  his  bill  to  pay  the  200/.  That  case  intro- 
duced no  new  principle  as  to  the  admissibility  of  parol 
evidence"  {q). 

It  is  to  be  observed  (though  the  observation  is  now  Belation 
familiar)  that  these  doctrines  are  in  principle  independent  doctoeto 
of  the  Statute  of  Frauds  (r).     What  the  fourth  section  of  ^^^  ^^ 
the  Statute  of  Frauds  says  is  that  in  respect  of  the  matters 
comprised  in  it  no  agreement  not  in  writing  and  duly 
signed  shall  be  sued  upon.     This  in  no  way  prevents  either 
party  from  showing  that  the  writing  on  which  the  other 
insists  does  not  represent  the  real  agreement ;  it  is  only 
when  the  real  agreement  cannot  be  positively  established 
by  a  writing  which  satisfies  the  requirements  of  the  statute 
that  the  statute  interferes.     Then  there  is  nothing  which 
can  be  enforced  at  all.    The  writing  cannot,  because  it  is 
not  the  real  agreement ;  nor  yet  the  real  agreement,  be- 
cause it  is  not  in  writing.    A  good  instance  of  this  state 


combined  with  an  o£Per  in  general 
terms  to  perform  the  agreement,  as 
amounting  to  an  offer  to  perform 
whatever  the  Court  might  consider 
the  real  agreement,  perhaps  even  if 
establiflbed  by  evidence  wMch  would 
otherwisehave  been  admissible  only 
bv  way  of  defence.  But  after  a 
plaintiff  has  failed  to  support  his 
oirn  construction  of  an  agreement 
which  the  Court  thinks  ambiguous, 
he  cannot  take  advantage  of  such 


an  offer  contained  in  his  own  plead* 
ings ' '  to  take  up  the  other  construc- 
tion which  the  defendant  was  at  one 
time  willing  to  have  performed :  '* 
Clowes  V.  Higginton^  1  Yes.  k  B. 
524,  535. 

{p)2J>.  M.  O.  785. 

\q)  Per  Stuart, v.. C.PriV<?v.i>y, 
4  Giff.  at  p.  253. 

(r)  See  per  Lord  Bedesdale,  in 
Clinan  v.  Cookfy  1  Sch.  &  L.  33-39. 
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of  things  IS  Price  v.  Ley  {h).  The  suit  was  hrought 
mamly  to  set  aside  the  i¥iitten  agreement,  and  so  far 
succeeded.  It  appears  not  to  have  been  seriously  attempted 
to  insist  npon  the  real  agreement  which  had  not  been  put 
into  writing. 

B.  Rectification  of  Instruments. 

When  the  parties  to  an  agreement  have  determined  to 
embody  their  common  intention  in  the  appropriate  and 
conclusive  form,  and  the  instrument  meant  to  effect  this 
purpose  is  by  mistake  so  framed  as  not  to  express  the  real 
intention  which  it  ought  to  have  expressed,  it  is  possible 
in  many  cases  to  correct  the  mistake  by  means  of  a  juris- 
diction formerly  peculiar  to  courts  of  equity,  and  still 
reserved,  as  a  matter  of  procedure,  to  the  Chancery 
Division. 

Courts  of  equity  "  assume  a  jurisdiction  to  reform  in- 
struments which,  either  by  the  fraud  or  mistake  of  the 
drawer^  admit  of  a  construction  inconsistent  with  the  true 
agreement  of  the  parties.  And  of  necessity,  in  the  exercise 
of  this  jurisdiction,  a  court  of  equity  receives  evidence  of 
the  true  agreement  in  contradiction  of  the  written  instru- 
ment." Belief  will  not  be  refused  though  the  party  seeking 
relief  himself  drew  the  instrument ;  for  "  every  party  who 
comes  to  be  relieved  against  an  agreement  which  he  has 
signed,  by  whomsoever  drawn,  comes  to  be  relieved  against 
his  own  mistake  "(^).  The  jurisdiction  is  a  substantive 
and  independent  one,  so  that  it  does  not  matter  whether 
the  party  seeking  relief  would  or  would  not  be  able  to  get 
the  benefit  of  the  true  intention  of  the  contract  by  any 
other  form  of  remedy  (w).  It  would  be  neither  practicable 
nor  desirable  to  discuss  minutely  the  very  numerous  cases 
in  which  this  jurisdiction  has  been  exemplified.    The  most 

(9)  4  Giff.  235,  aiBimedon  appeal,      210,  219. 
82  L.  J.  Ch.  684.  («)  2)ruiff  y.  Lord  Parker.  5  Eq. 

(f)  Ball  V.  Storie,  1  Sim.  &  St.       131. 
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important  thing  to  be  known  about  a  discretionary  power 
of  this  kind  is  whether  there  is  any  settled  rule  by  which 
its  exercise  is  limited.  In  this  case  there  are  ample 
authorities  to  show  that  there  is  such  a  rule,  and  they 
expound  it  so  fully  that  there  is  very  little  left  to  be  added 
by  way  of  comment. 

The  manner  in  which  the  Court  proceeds  is  put  in  a  Frinciplefl 
very  dear  Jight  by  the  opening  of  Lord  Romilly's  judg-  courts  of 
ment  in  the  case  of  Murray  v.  Parker  (x) : —  eqm^will 

^  '  rectify  m- 

*'  In  matters  of  mistake,  the  Court  undoubtedly  has  jurisdiction,  and  b^'^^™^^  ■ 
though  this  jurisdiction  is  to  be  exercised  with  great  caution  and  care, 
stiU  it  is  to  be  exercised  in  aU  cases  where  a  deed,  as  executed,  is  not 
according  to  the  real  agreement  between  the  parties.  In  all  cases  the 
real  agreement  must  be  established  by  eyidence,  whether  parol  or  written ; 
if  there  be  a  prcTious  agreement  in  writing  which  is  unambiguous,  the 
deed  wiU  be  reformed  accordingly ;  if  ambiguous  parol  evidence  may  be 
used  to  explain  it,  in  the  same  manner  as  in  other  cases  where  parol 
eyidence  is  admitted  to  explain  ambiguities  in  a  written  instrument." 

In  the  case  of  "  a  previous  agreement  in  writing  which  Previous 
is  unambiguous "  the  Court  cannot  admit  parol  evidence  Jf^^iritLng 
to  rectify  the  final  instrument  executed  in  accordance  with  not  al- 

lowed  to 

such  agreement  any  more  than  it  could  allow  the  party  to  be  varied, 
maintain  a  suit,  while  the  agreement  was  yet  executory, 
first  to  rectify  the  agreement  by  parol  evidence  and  then 
execute  it  as  rectified — which,  as  we  have  seen,  it  will  not 
do.  For  this  would  be  to  "  reform  [the  instrument]  by 
that  evidence,  which  if  [the  instrument]  rested  in  fieri^ 
would  be  inadmissible  to  aid  in  carrying  it  into  execu- 
tion "(y). 

This  language,  it  will  be  seen,  is  not  in  terms  confined 
to  cases  within  the  Statute  of  Frauds.  But  it  might 
perhaps  well  be  argued,  should  the  occasion  for  it  ever 
arise,  that  no  other  cases  were  in  fact  contemplated  by 
Lord  St.  Leonards  in  giving  the  judgment  now  cited. 

((t)  19  Bear.  306,  308.  (y)  Per  Lord  St.  Leonards,  Dartct 

V.  num^  2  Br.  k  War.  226,  233. 
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OraleTi.  If  there  be  no  previous  agreement  in  writing,  the 
tbe  re^  modem  rule  is  that  a  deed  may  be  rectified  on  oral  evi- 
»?™?°^*  dence  of  what  was  the  real  intention  of  the  parties  at  the 
in  the        time,  if  clear  and  Tmoontradicted. 

another'      But  if  the  alleged  mistake  is  positively  denied  by  any 
if  not  con-  party  to  the  instrument,  parol  evidence  alone  is  inadnussiblo 
'    to  prove  it.     The  rule  is  contained  in  two  judgments  given 
by  Lord  St.  Leonards  in  the  Irish  Court  of  Chancery. 
He  said  in  Alexander  v.  Crosbie  (s) : — 

'*  In  aU  the  cases,  perhaps,  in  which  the  Conrt  has  refonned  a  settle- 
ment, there  has  been  something  beyond  the  parol  evidence,  such  for 
instance  as  the  instructions  for  preparing  the  conveyance  or  a  note  hy 
the  attorney,  and  the  mistake  properly  acconnted  for;  but  the  Court 
would,  I  think,  act  where  the  mistake  is  clearly  established  by  parol 
evidence,  even  though  there  is  nothing  in  writing  to  which  the  parol 
evidence  may  attach." 

What  is  here  meant  by  "  clearly  established  "  is  shown 
by  his  later  statement  in  Mortimer  v.  Shortall{a) :  "  There 
is  no  objection  to  correct  a  deed  by  parol  evidence,  when 
you  have  anything  beyond  the  parol  evidence  to  go  by. 
But  where  there  is  nothing  but  the  recollection  of  witnesses, 
and  the  defendant  by  his  answer  denies  the  case  set  up  by  the 
plaintiffs  the  plaintiff  appears  to  be  without  a  remedy. 
Here  I  am  not  acting  upon  parol  evidence  alone ;  the 
documents  in  the  cause,  and  the  subsequent  transactions, 
corroborate  the  parol  evidence,  and  leave  no  doubt  in  my 
mind  as  to  a  mistake  having  been  made." 

Again,  it  was  said  in  a  case  on  the  equity  side  of  the 
Court  of  Exchequer,  where  the  whole  subject  was  consider- 
ably discussed : 

**  It  seems  that  the  Court  ought  not  in  any  case,  where  ihe  mUiake  is 
denied  or  not  admitted  hy  the  ansiper,  to  admit  parol  evidence,  and  upon 
that  evidence  to  reform  an  executory  agreement "  (&)• 

(2)  LI.  &  G.  temp.  Sugden,  145,  (a)  2  Dr.  &  War.  363,  374. 

150.    Cp.  Daviee  v.  Fittou,  2  Dr.  &  (b)  Per  Alderson,  B.  Atty.-GenL 

War.  233.  T.  Sittcell,  1  Y.  &  C.  £x.  559,  533. 
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On  the  other  hand,  when  the  mistake  is  admitted,  or  not 
positively  denied,  written  instruments  have  repeatedly  been 
reformed  on  parol  evidence  alone  (c). 

Thus  far  as  to  the  nature  of  the  evidence  required ;  next  What 
let  us  see  what  it  must  prove.    It  is  indispensable  that  the  proved : 
evidence  should  amount  to  "  proof  of  a  mistake  common  pommon 
to  all  the  parties  "  {d)^  i.  e.  a  common  intention  different  of  parties 
from  the  expressed  intention  and  a  common  mistaken  sup-  ^^^^ 
position  that  it  is  rightly  expressed :  it  matters  not,  as  we  expressed 
have  seen,  by  whom  the  actual  oversight  or  error  is  made  ^^      ^' 
which  causes  the  expression  to  be  wrong.     The  leading 
principle  of  equity  on  the  head  of  rectification, — that 
there  must  be  clear  proof  of  a  real  agreement  of  both 
parties  different  from  the  expressed  agreement,  and  that  a 
different  intention  or  mistake  of  one  party  alone  is  no 
ground  to  vary  the  agreement  expressed  in  writing,— was 
distinctly  laid  down  by  Lord  Hardwicke  as  long  ago  as 
1749  (^). 

The  same  thing  was  very  explicitly  asserted  in  Fowkr 
V.  Folder  (/) : 

**  The  power  which  the  Court  possesses  of  refcrming  written  agree- 
ments where  there  has  been  an  omission  or  insertion  of  stipulations 
contraij  to  the  intention  of  the  parties  and  under  a  mutual  mistake,  is 
one  which  has  been  frequently-  and  most  usefully  exercised.  But  it  is 
also  one  which  should  be  used  with  extreme  care  and  caution.  To 
substitute  a  new  agreement  for  one  which  the  parties  hare  deliberately 
subscribed  ought  only  to  be  permitted  upon  evidence  of  a  different 
intention  of  tho  clearest  and  most  satisfactory  description.  It  is  clear 
that  a  person  who  seeks  to  rectify  a  deed  upon  the  gfround  of  mistake 
must  be  required  to  establish,  in  the  clearest  and  most  satisfactory 
manner,  that  the  alleged  intention  to  which  he  desires  it  to  be  made  con- 

(r)  Totcmhend   v.    Stangroomj    6  as  it  finaUy  stood,  and  there  was 

Ves.   328,  334 ;  BaU  y.   Storie^   1  nothing  to  show  how  this  had  hap« 

Sim.  &  St.   210;   I>ru\f  y.   Lord  pened. 

Parker^h'E^.Ui;  JExpartt National  (d)  Per  Lord  RomiUy,  M.  R. 

Provincial  Bank  of  England^  4  Oh.  Beniley  ▼.  Maekay^  31  Beav.  at  p. 

D.  241  ;  Welman  v.  TFelman,  15  Gh.  151. 

D.  570,  where  a  power  of  revoca-  {e)  Senkle  t.  Buyal  Exch,  Asace* 

tion  appearing  in  the  first  draft  had  Co,  1  Ves.  Sr.  318. 

been  struck  out  in  tho  instrument  (/)  4  De  H-  *-  t  oro  264. 
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f omuible  oontiniied  ooncazrentlj  in  tbe  minds  of  all  parties  down  to  the 
time  of  its  execotion,  and  also  mnst  be  able  to  show  exactly  and  predsel j 
the  form  to  which  the  deed  onght  to  be  brought.  For  there  is  a  material 
difference  between  setting'  a^ide  an  instroment  and  rectifying  it  on  the 
groond  of  a  mistake.  In  the  latter  case  yon  can  only  act  upon  the 
mutual  and  concurrent  intention  of  aH  parties  for  whom  the  Court  is 
rirtually  making  a  new  written  agreement "  (^). 


Proof  of  So  it  has  been  laid  down  by  the  American  Supreme 
^^  »g  Court  that  equity  may  compel  parties  to  perfonn  their 
hitention  agreement,  but  has  no  power  to  make  agreem^its  for 
do.  parties  and  then  compel  them  to  execute  the  same  {h) ;  to 

the  same  effect  in  Rooke  v.  Lord  Kensingion  (t)  by  Lord 
Hatherley  when  V.-C. ;  and  more  recently  by  James,  L.  J. 
when  V.-C.  in  Mackenzie  v.  Caukon  {k).  On  this  principle, 
as  we  have  already  seen,  the  jurisdiction  to  rectify  instru- 
ments does  not  extend  beyond  particular  expressions.  The 
Court  cannot  alter  that  form  of  instrument  which  the 
parties  have  deliberately  chosen  {h). 

The  Court  therefore  cannot  act  on  proof  of  what  was 
intended  by  one  party  only  (/).  And  when  an  instrument 
contains  a  variety  of  provisions,  and  some  of  the  clauses 
may  have  been  passed  over  without  attention,  "  the  single 
fact  of  there  being  no  discussion  on  a  particidar  point  will 
not  justify  the  Court  in  saying  that  a  mistake  committed 
on  one  side  must  be  taken  to  be  mutual "  (w).  The  Court 
will  not  rectify  an  instrument  when  the  result  of  doing  so 
would  be  to  affect  interests  already  acquired  by  third 
parties  on  the  faith  of  the  instrument  as  it  stood  (n). 

Without  derogation  from  the  above  general  rules,  a 
contract  of  insurance  is  liberally  construed  for  the  purpose 
of  reforming  the  policy  founded  upon  it  in  accordance  with 
the  true  intention  (o). 

{a'S  Pp.  264-5.  (m)  Thomptm  y.  WMimort,  1  J. 

(/<)  Hunt  ▼.  Sousmaniere^s  Adtn.  &  H.  268,  276. 

1  Peters,  14,  p.  407  above.  («)  Bhekie  t.   Clark,   15  Bear. 

i)  2  K.  &  J.  753,  764.  595. 

k)  8  £q.  868,  375.  (o)  Equitable  Insurance  Company 

[l]  mila  T.  Rowland^  4  D.  M.  G.  t.  Heame,  20  WaUace  (Sap.  Gt  U. 

430,  436.  S.)  494. 


IN  EXPRESSION'  I    RECTIFICATIOK.  476 

There  exists  a  rare  class  of  oases  (we  know  of  only  two  Possible 
complete  instances  at  present,  and  none  in  a  Court  of  ^^^reone 
Appeal)  in  which  the  rule  that  a  common  mistake  must  be  party  acts 
shown  may  admit  of  modification.    This  is  where  one  agent, 
party  acts  as  another's  agent  in  preparing  an  instrument 
which  concerns  them  both — (in  both  the  particular  cases 
referred  to  an  intended  husband  had  the  marriage  settle- 
ment prepared  in  great  haste  and  without  any  advice  being 
taken  on  the  wife's  part) — and  that  other  gives  no  definite 
instructions,  but  relies  on  the  good  faith  and  competence 
of  the  acting  party  to  carry  out  the  true  intention.     Here 
the  acting  party  takes  on  himself  the  duty  of  framing  a 
proper  instrument — such  an  instrument,  in  fact,  as  would 
be  sanctioned  by  the  Court  if  the  Court  had  to  execute 
the  agreement.    And  the  instrument  actually  prepared, 
and  executed  by  the  other  party  on  the  assumption  that 
it  is  properly  framed,  may  be  corrected  accordingly  (p). 

But  cases  of  this  kind  would  perhaps  be  better  put  on  the 
ground  that  the  acting  party  is  estopped  by  his  conduct, 
having  taken  on  himself  a  fiduciary  relation  and  duty,  from 
denying  that  the  intention  of  the  other  party  was  in  fact 
the  common  intention  of  both.     Compare  p.  448  above. 

The  most  frequent  application  of  the  jurisdiction  of  Reforma- 
equity  to  rectify  instruments  is  in  the  case  of  marriage  gettie- 
and  other  family  settlements  (^),  when  there  is  a  discre-  mente 
pance  between  the  preliminary  memorandum  or  articles  toprevioua 
and  the  settlement  as  finally  executed.    As  to  marriage  *^^®"- 
settlements,  the  distinction  was  formerly  held  that  if  both 
the  articles  and  the  settlement  were  ante-nuptial,  the 
settlement  should  be  taken  in  case  of  variance  as  a  new 
agreement  superseding  the  articles,  unless  expressly  men- 
tioned  to  be  made  in  pursuance  of  the  articles ;  but  that 
a  post-nuptial  settlement  would  always  be  reformed  in 

(p)  Clark  V.  Girdwood,  7  Ch.  D.  case  is  Lovety  v.  Smithy  16  Gh.  D. 

9,  on  the  authority  of    Corley  t.  665. 

Lord  Stafford^  1  Do  G.  &  J.  238,  (q)  See  further  on  this  subject 

where  however  there  was  no  recti-  Day.  Gonv.  3,  pt.  1.  Appx.  No.  3. 
fication :  a  later  and  very  similar 


476  MISTAKE. 

aocordanoe  with  ante-nuptial  articles.    The  modem  doc- 
trine of  the  Court  has  modified  this  as  follows,  so  far  as 
regards  settlements  executed  after  preliminary  articles  hut 
hefore  the  marriage : 
Special  1.  When  the  settlement  purports  to  he  in  pursuance  of 

J^  "  articles  previously  entered  into,  and  there  is  any  varianoe, 
the  variance  will  he  presumed  to  have  arisen  from  mistake. 
2.  When  the  settlement  does  not  refer  to  the  articles,  it 
will  not  he  presumed,  hut  it  may  he  proved,  that  the 
settlement  was  meant  to  he  in  conformity  with  the  articles, 
and  that  any  variance  arose  from  a  mistake. 

In  the  first  case  the  Court  will  act  on  the  presumption, 
in  the  second  on  clear  and  satisfactory  evidence  of  the 
mistake  (r). 

A  settlement  may  he  rectified  even  against  previous 
articles  on  the  settlor's  uncontradicted  evidence  of  de- 
parture from  the  real  intention,  if  no  further  evidence  can 
be  obtained  («). 

The  fact  that  a  provision  inserted  in  a  settlement  {e.g. 
restraint  on  anticipation  of  the  income  of  the  vrife's  pro- 
perty) is  in  itself  usual  and  is  generally  considered  proper, 
is  not  a  ground  for  the  Coiirt  refusing  to  strike  it  out  when 
its  insertion  is  shown  to  have  been  contrary  to  the  desire 
of  the  parties  and  to  the  instructions  given  by  them  (/). 
There  is  however  a  general  presumption,  in  the  absence  of 
distinct  or  complete  evidence  of  actual  intention,  that  the 
parties  intend  a  settlement  to  contain  dispositions  and 
provisions  of  the  kind  usual  under  the  circumstances :  see 
pp.  452 — 3  above. 
At  whose  It  is  not  necessary  that  a  person  claiming  to  have  a 
fi^ti^  *  settlement  rectified  should  be  or  represent  a  party  to  the 

(r)  Bold  ▼.  ffutehinsonf  5  D.  M.  instmme&ta    creatiDg     ezecutoxy 

G.  658,  567,  6G8.     In  reforming  a  tnuts,  see  SackrilU'  West  y.  ViMfunl 

Bettlement  the  intent  rather  than  Jlolmesdate,  L.   R.  4  H.  L.  543, 

the  literal  words  of  tiie  articles  will  555,  565. 

be  followed :  for  a  late  instance  see  {»)  Smith  v.  iHff,  20  Eq.  666 ; 

Coffan  y.  Diifivld  (G.  A.)  2  Ch.  t).  Jlanlep  v.  Fcarton^  13  Gh.  D.  545. 
44.  As  to  the  general  principles  on  (t)  Torre  r*   Ton-e^  1  Sm.  k  G. 

which  courts  of    equity  construe  518. 


IX  EXPRESSION :    REtTIFICATIOX. 


I  I 


Qnginal  contract,  or  be  within  the  consideration  of  it  ('#).  maj  be 
But  a  deed  which  is  whoUj  Toluntaiy  in  its  inception 
cannot  be  reformed  if  the  grantor  contests  it,  bnt  mnst 
stand  or  fall  in  its  original  condition  without  alteration  {x) ; 
the  reason  of  this  has  been  explained  to  be  that  an  agree- 
ment between  parties  for  the  due  execution  of  a  Toluntazy 
deed  is  not  a  contract  which  the  Court  can  interfere  to 
enforce  (y). 

But  the  Court  has  power  to  set  aside  a  Yoluntary  deed 
in  part  only  at  the  suit  of  the  grantor  if  he  is  content  that 
the  rest  should  stand  (r). 

Some  cases  of  a  rather  peculiar  kind  which  have  already  Option  to 
been  touched  upon  under  another  heading  (a)  must  here  J^J^^aT^ 
be  mentioned  as  being  in  apparent  conflict  with  one  of  the  m  certain 
rules  above  stated.  ^^ 

In  these  instances  the  plaintiff  sought  to  reform  an 
instrument,  and  satisfied  the  Court  that  it  did  not  repre- 
sent what  was  his  own  intention  at  the  time  of  execution, 
but  failed  to  establish  that  the  other  party's  intention  was 
the  same ;  and  since  it  was  "  in  the  power  of  the  Court  to 
put  the  parties  in  the  same  position  as  if  the  contract  had 
not  been  executed/'  an  option  was  given  to  the  defendant 
of  ^'  having  the  whole  contract  annulled,  or  else  of  taking 
it  in  the  form  which  the  plaintiff  intended  "  (i).  This  is 
hardly  an  exception  to  the  rule  that  the  Court  does  not 
interfere  to  rectify  a  mistake  unless  it  is  shown  to  have 


(w)  Thomp$on  y.  Whitmore^  1  J.  & 
H.  268,  273. 

(x)  Brfmn  y.  Kennedy ^  33  Bear,  at 
p.  147. 

(y)  Lister  t.  Hodgwnf  4  £q.  at 
p.  34. 

(z)  Turner  y.  Colhns,  7  Ch.  329, 
342;  and  Bee  per  Tomer,  L.  J. 
Hfntley  y.  Mackoy.  4  D.  F.  J.  286. 

(a)  Supra^  p.  430. 

{h)  Harrii  y.  Fepperell,  5  Eq.  1, 
6 ;  Garrard  y.  Frankel^  30  Beay. 
446 ;  Bloomer  y.  SpUik,  13  Eq.  427. 
Conyetfiely,  an  agreement  will  not 
be  canceUed  at  the  soit  of   one 


partj  when  he  haa  rejected  a  pro- 
per offer  to  rectify  it.  It  waa 
agreed  between  A«  and  B.  that  A. 
Bhoold  give  B.  the  exclusiye  r^t 
of  naing  a  patent  in  certain  £a- 
tricta:  a  docmneot  waa  ezecnted 
which  waa  only  a  licence  from  A« 
to  B.  Some  time  afterwards  B. 
complained  that  this  did  not  carry 
ont  the  intention,  and  A.,  admit- 
ting it,  offered  a  rectification.  B. 
refnaed  thia  and  aned  for  cancella- 
tion. Hdd  that  the  relief  piayed 
^^  M:  Later  y. 
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been  common  to  both  parties ;  for  here  the  rectification  is 
only  an  altematire  proposal  The  Court  says  to  the  de- 
fendant in  effect :  Either  the  agreement  between  yon  was 
such  as  the  plaintiff  says  it  was,  or  there  was  no  real  agree- 
ment at  alL  Take  which  of  these  two  views  yon  please, 
but  it  is  certain  that  the  terms  yon  have  contended  for 
were  never  agreed  to  by  the  plaintiff,  and  by  them  at  all 
events  he  is  not  to  be  bound. 
HuiUkc  in  It  is  sometimes  said,  but  inexactly,  that  in  certain  cases 
'^  wills  may  be  rectified  on  the  ground  of  mistake  (c). 

Minor  Actions  for  the  rectification  of  instruments  must  be 

PTMedure.  assigned  to  the  Chancery  Division ;  but  where  a  statement 
of  defence  to  an  action  brought  in  another  Division  is 
accompanied  by  a  counterclaim  for  rectification,  this  is  not 
a  sufficient  reason  for  transferring  the  action  {d). 

When  a  conveyance  is  rectified  the  order  of  the  Court  is 
sufficient  without  a  new  deed.  A  copy  of  the  order  is  in- 
dorsed on  the  deed  which  is  to  be  rectified  {e). 

(c)  On  this  point  Bee  the  Appen-  {d)  Storey  y.  Waddle  (0.  A.},  4 

dix,  Note  M.  Q.  B.  D.  289. 

(e)   White  v.  WhUey  16  Eq.  247. 
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CHAPTER  IX. 


Misrepresentation  and  Fraud. 


Part  1.— Misrepresentation. 

The  consent  of  one  party  to  a  contract  may  be  caused  by  Misrepre- 
a  misrepresentation  made  by  the  other  of  some  matter,  i^^^^u- 
such  that,  if  he  had  known  the  truth  concerning  it,  he  lent  or 
would  not  have  entered  into  the  contract.  Putting  ofE  for  diden™"" 
a  while  the  closer  definition  of  the  term,  we  see  at  once 
that  there  is  a  broad  distinction  between  fraudulent  and 
non-fraudulent  misrepresentation.  A  statement  may  be 
made  with  knowledge  of  its  falsehood  and  intent  to  mis- 
lead the  other  party,  or  with  reckless  ignorance  as  to  its 
truth  or  falsehood.  In  either  of  these  cases  the  making  of 
it  is  wrongful  in  a  moral  and  also  in  a  legal  sense,  and  the 
conduct  of  the  party  making  it  is  called  Fraud.  There 
has  never  been  any  substantial  difficulty  as  to  the  treat- 
ment  of  such  conduct  in  English  courts  of  justice.  On  the 
other  hand  a  statement  which  in  fact  is  not  true  and  mis- 
leads the  other  party  may  be  made  by  mere  carelessness  or 
misadventure,  or  with  an  actual  belief  in  its  truth,  which 
belief  may  or  may  not  be  reasonably  entertained.  The 
treatment  of  cases  of  this  kind  is  far  more  difficult.  Courts 
of  common  law  and  of  equity  have  approached  the  subject 
by  different  methods  and  with  different  habits  of  thought 
and  language  :  and,  though  the  terminology  is  becoming 
much  less  confused  than  it  was,  it  cannot  yet  be  said  to  be 
settled  or  exact  in  general  usage.  It  has  been  affected  by 
complication  and  confusion  arising  from  more  than  one 
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Bource.  The  most  fruitful  of  these  has  been  the  unfortunate 
use  of  the  term  Fraud  in  the  Court  of  Chanoerj  as  nomen 
generalimmum  (a).  The  probable  historical  explanation 
of  this  habit  is  that  in  earlier  times  it  was  the  only  means 
of  extending  and  completing  a  beneficial  jurisdiction ;  but 
in  itself  it  is  open  to  grave  objection  on  practical  as  well 
as  scientific  grounds  (h).  After  having  given  us  enough 
and  too  much  of  such  phrases  as  ''  constructive  fraud/' 
conduct  "  amounting  to  fraud  in  the  contemplation  of  a 
Court  of  Equity,"  transactions  "  fraudulent  in  the  eyes  of 
this  Court"  (c),  and  the  like  descriptions,  under  which  it 
is  possible  to  bring  almost  anything  (e/),  it  now  stands 
judicially  condemned.  Lord  Bramwell  said  (as  Lord 
Justice)  in  the  Court  of  Appeal  in  1878 :  "  I  do  not 
understand  legal  fraud.  To  my  mind  it  has  no  more 
meaning  than  legal  heat  or  legal  cold,  legal  light  or  legal 
shade.  There  never  can  be  a  well-founded  complaint  of 
legal  fraud,  or  of  anything  else,  except  where  some  duty 
is  shown,  and  correlative  right,  and  some  violation  of  that 
duty  and  right.  *  And  when  these  exist  it  is  much  better 
that  they  should  be  stated  and  acted  on  than  that  recourse 
should  be  had  to  a  phrase  illogical  and  unmeaning,  with 
the  consequent  uncertainty  "  (e). 

Legal  or  constructive  fraud,  then,  may  be  discarded  as 
a  worse  than  useless  figment.  Actual  fraud,  as  the  less 
troublesome  part  of  the  subject,  will  be  dealt  with  later. 
We  now  have  to  consider  what  is  the  law  with  regard  to 
statements  inducing  a  contract  which  are  not  fraudulent, 
and  in  what  form  it  is  best  expressed. 


(a)  See  8  Ch.  124. 

(b)  The  ambiguous  use  of  the 
word  leads  on  the  one  hand  to  un- 
founded charges  of  fraud  in  the 
strict  sense,  and  on  the  other  hand 
to  the  absence  of  fraud  in  that 
sense  beinff  set  up  in  answer  to  a 
case  which  is  really  of  a  quite 
different  kind. 


(e)  This  language  was  used  in  the 
Court  of  Appeal  as  late  as  1864: 
see  4  D.  J.  S.  328. 

{d )  See  the  wonderfully  miscel- 
laneous contents  of  the  chapters  on 
*  *  Actual  Fraud  "and  *  *  Constructive 
Fraud"  in  Story's  £q.  Jurisp. 

(e)  TFeir  ▼.  £eU,  3  Ex.  D.  at  p. 
243.  Cp.  jQlife  V.  BaAer,  1 1  Q.  B. 
D.  265. 
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A  view  oountenanoed  by  the  language  to  be  found  in  view 
more  than  one  class  of  decisions  in  the  Court  of  Chancery,  J^^f*^ 
if  not  actually  inyolved  in  some  of  these  decisions,  is  that  cisIozib  in 
under  certain  conditions  a  representation  which  is  not  ^^^i^Ve- 
operative  as  part  of  a  contract,  or  by  way  of  estoppel,  or  i)reflenta- 
as  amounting  to  an  actionable  wrong,  may  still  be  binding  haye  a 
on  the  person  making  it.    If,  having  induced  a  contract,  ^^i^^® 
the  statement  turns  out  to  be  untrue,  the  contract  may  being  ele- 
be  voidable,  or  spedfio  performance  of  it  may  be  refused  ST^." 
without  affecting  its  validity  in  other  respects ;  if,  without 
any  contract,  the  party  to  whom  it  is  made  is  prejudiced 
by  acting  upon  it,  the  party  from  whom  it  proceeded  may 
be  bound  to  "  make  his  representation  good."    As  regards 
the  first  branch  of  this  proposition,  assuming  that  to  some 
extent  it  is  correct,  a  doubt  remains  whether,  consistently 
with  the  authorities,  any  general  rule  can  be  laid  down,  or 
there  are  only  a  set  of  generically  similar  rules  applicable 
to  certain  special  kinds  of  contracts.    Such  rules  are  beyond 
question  established  in  several  cases,  in  which  a  more  or 
less  extensive  duty  of  giving  correct  information  is  imposed 
on  one  of  the  parties.     The  authorities  neither  invite  nor 
forbid  a  generalization.    The  Indian  Contract  Act  (s.  18) 
does  generaUze  the  rule  (/),  and  the   same  course  was 
taken,  with  a  caution  that  it  went  beyond  positive  autho- 
rity, in  the  two  first  editions  of  this  book  (g).    As  to  the 
second  branch,  the  supposed  equitable  doctrine  of  '<  making 
representations  good  "  has  been  too  often  asserted  for  a 
text- writer  to  say  on  his  own  responsibility  that  it  does  not 
really  exist  as  distinct  from  the  more  simple  principle  that 
people  must  perform  their  contracts.    The  present  writer 
formerly  felt  bound  to  accept  it  with  an  indication  of  its 
difficulties  (A).    A  recent  judgment  to  be  presently  men- 
tioned has  cleared  the  way  to  greater  freedom  of  criticism. 

When  we  consider  on  principle  this  kind  of  doctrine  and  Critioism 
language  as  to  the  effect  of  representations,  the  following 


▼lew. 


(/)  See  Note  O.  (A)  P.  497,  2nd  ed. 

i})  p.  464,  2nd  ed. 

P.  II 
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refleotions  ooour.  To  say  that  a  man  is  answerable  for 
the  truth  of  statements  made.bj  him  in  good  faith  is  to 
say  that  it  is  his  legal  duty  to  see  that  they  are  borne  out 
or  to  make  compensation  for  their  not  being  borne  out. 
Whenoe  and  of  what  nature  is  this  duty  ?  If  the  state- 
ment is  of  a  fact,  and  made  as  an  inducement  to  another 
person  to  enter  into  a  contract,  the  substance  of  the  duty 
is  no  other  than  this,  that  the  person  making  the  statement 
undertakes  that  it  is  true.  In  that  case  must  not  his 
undertaking  be  a  term  in  the  contract  P  For  if  not,  why 
should  it  bind  him  ?  As  to  estoppel,  a  statement  may  be 
binding  by  way  of  estoppel  quite  apart  from  any  promise 
or  agreement ;  but  where  it  is  part  of  the  transactions 
constituting  a  contract,  it  seems  needless  to  assume  an 
estoppel.    The  estoppel  is  merged  in  the  contract. 

If,  on  the  other  hand,  the  statement  is  of  something  to 
be  performed  in  the  future,  it  must  be  a  declaration  of  the 
party's  intention  unless  it  is  a  mere  expression  of  opinion. 
But  a  declaration  of  intention  made  to  another  person  in 
order  to  be  acted  on  by  that  person  is  a  promise  or  nothing. 
And  if  the  promise  is  binding,  the  obligation  laid  upon  its 
utterer  is  an  obligation  by  way  of  contract  and  nothing 
else :  promises  d^futuro,  if  binding  at  all,  must  be  binding 
as^  contracts  (f).  There  is  no  middle  term  possible.  A 
statement  of  opinion  or  expectation  creates,  as  such,  no 
duty.  If  capable  of  creating  any  duty,  it  is  a  promise. 
If  the  promise  is  enforceable,  it  is  a  contract.  And  a 
promise  is  none  the  less  a  promise,  a  contract  is  none  the 
less  a  contract,  for  being  described  in  a  cumbrous  and 
inexact  manner. 
Exoei>-  The   cases,  in  which  a  special  duty  of  giving   correct 

oaaes.  information  exists  may  on  this  view  be  treated  as  positive 
exceptions  to  the  common  rule,  introduced  on  special 
groimds  of  policy.  But  they  may  also  be  treated,  and  I 
venture  to  think  better  treated,  in  another  way.    However 

(•)  Loxd  Selbome,  Maddison  y.  Aldertan,  8  App.  Ca.  at  p.  473. 
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different  their  oharaoter  in  other  respects,  they  have  this 
one  feature  in  common.  The  nature  of  the  contract  is 
such  that  the  one  party  must  in  the  ordinary  course  of 
business  take  from  the  other,  wholly  or  to  a  great  extent, 
the  description  of  the  thing  contracted  for ;  and  the  state- 
ments in  which  completeness  and  accuracy  are  in  various 
degrees  required  are  reaUy  part  of  that  description. 

The  result  of   this  view,  therefore,  is  that  the  true  Questions 
question  is  in  every  case  what  were  the  terms  of  the  ^r^^- 
contract.    Biit  this  statement  is  subject  to  the  qualification  Jf^^.^". 
that  in  particular  classes  of  cases  there  are  fixed  rules  as  the  ques- 
to  what  kind  of  statements  shall  be  deemed  part  of  the  ^J^^^^* 
contract ;  and  in  one  or  two  cases  this  rule  is  extended  so  tract 
as  to  make  it  an  essential  term  not  merely  that  the        ^^* 
information  given  shall  be  true,  but  that  all  material 
information  shall  be  fully  as  well  as  truly  given. 

It  may  be  well  to  state  as  concisely  as  may  be  the  rules  ^e  two 
given  by  the  two  different  theories  now  in  question.  The  stated, 
rule  suggested  by  the  tendency  of  decisions  and  dicta  in 
equity  may  be  thus  expressed  (subject  to  qualifications 
which  need  not  be  dwelt  upon  at  this  stage) :  A  contract 
(or  at  all  events  every  contract  included  in  any  one  of 
several  important  species)  is  voidable  at  the  option  of  a 
party  who  has  been  induced  to  enter  into  it  by  a  statement 
contrary  to  the  fact  made  by  the  other  party  without 
reasonable  grounds  for  believing  it,  though  in  fact  he  does 
believe  it. 

The  other  doctrine,  which  has  always  been  more  or  less 
distinctly  implied  in  the  treatment  of  these  matters  by 
courts  of  common  law,  was  enunciated  with  considerable 
clearness  by  the  Exchequer  Chamber  in  1863  (k).  This 
can  be  and  has  been  regarded  as  the  statement  of  a 
principle  of  common  law  which  may  be  in  conflict  with 
the  principles  of  equity,  and  in  case  of  conflict  must  yield. 
But  in   1880,  after  the  Judicature  Acts  had  been  five 


{k)  Behn  v.  Burne$Sf  3  B.  &  S.      quoted  in  Sir  W.  B.  Abbcxp* 
751,  32  L.  J.  Q.  B.  204;  fully      of  Contract,  p.  139. 

Il2 


T  _. 
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Judgment 
of  Ste- 
phen, J.  in 
Alder* 
son  r. 
^addiflon. 


Doctrine 
of  "  ma- 
king re- 
preeenta- 
tions 
good." 


years  in  operation^  Mr.  Justioe  Stephen  took  tlie  same 
view  in  a  considered  judgment  (/),  reviewing  at  some 
length  the  leading  authorities  in  equity  on  the  topic  of 
<' making  representations  good."  The  general  principlefi 
are  defined  as  follows : — 

"  It  seems  to  me  that  every  representation  false  when 
made  or  falsified  by  the  event  must  operate  in  one  of  three 
ways  if  it  is  to  produce  any  legal  consequences.  First,  it 
may  be  a  term  in  a  contract,  in  which  case  its  falsity  will, 
according  to  circumstances,  either  render  the  contract 
voidable,  or  render  the  person  making  the  representation 
liable  either  to  damages  or  to  a  decree  that  he  or  his 
representatives  shall  give  effect  to  the  representation. 
Secondly,  it  may  operate  as  an  estoppel  preventing  the 
person  making  the  representation  from  denying  its  truth 
as  against  persons  whose  conduct  has  been  influenced  by 
it.  Thirdly,  it  may  amount  to  a  criminal  offence.  The 
common  case  of  a  warranty  is  an  instance  of  a  represen- 
tation forming  part  of  a  contract.  Pickard  v.  Sears  (m) 
and  many  other  weU-known  caaes  are  instanceB  of  repre- 
sentations  amounting  to  an  estoppel.  A  false  pretence  by 
which  money  is  obtained  is  an  instance  of  a  representation 
amoimting  to  a  crime."  There  are  also  representations 
which,  though  neither  part  of  a  contract  nor  amounting  to 
crimes,  may  be  actionable  as  wrongs  {n).  We  shall  have 
to  recur  to  these  hereafter. 

The  particular  caae  before  Mr.  Justice  Stephen  waa  one 
of  a  promise  to  make  a  provision  by  will.  Promises  of 
tHfl  Hnd,  and  pronuses  on  the  faith  of  which  marriages 
have  been  contracted,  have  been  the  chief  but  not  the  only 
occasions  of  those  judicial  statements  which  appear  to 


{t)  Alderson  y.  Maddison,  6  Ex. 
D.  293 :  revd.  in  C.  A.  7  Q.  B. 
D.  174,  without  disciiBsing  this 
question,  on  the  ground  that  there 
was  no  part  pezf  ormanoe  suffident 
to  take  the  case  out  of  the  Statute 
of  Frauds.  The  House  of  Lords 
affirmed  the  decision  of  the  Court 


of  Appeal,  Maddison  v.  Aldenon,  S 
App.  Ga.  467,  on  the  same  ground : 
on  the  general  question  the  opinion 
of  Steven,  J.  seems  to  be  con- 
firmed. 

(m)  6  A.  &  E.  469. 

{«)  PasUy  y.  Freeman^  3  T.  R.  61 ; 
and  in  2  Sm.  L.  C. 
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ascribe  some  kind  of  peculiar  force  to  representations 
which  are  not  exactly  contracts.  There  are  likewise  cases 
of  "  representations  "  accompanying  undoubted  contracts ; 
and  here  the  questions  occur  whether  the  state  of  facts 
regarded  by  equity  judges  as  showing  a  representation 
which  the  party  was  bound  to  make  good  might  not 
equally  well  in  every  case— or  would  not  in  all  probability, 
by  minds  trained  in  the  more  analytical  methods  of  com- 
mon-law procedure— have  been  treated  as  establishing  a 
collateral  promise  or  warranty,  and  also  whether  the 
judges  who  used  this  language  really  meant  anything  dif- 
ferent. This  is  not  directly  connected  with  the  question 
of  the  avoidance  of  contracts  for  misrepresentation ;  nor  is 
that  question  discussed  by  Mr.  Justice  Stephen.  But  if  it 
can  be  maintained  that  in  the  one  class  of  cases  the  so- 
called  "  representation  "  which  has  to  be  "  made  good  "  is 
a  promise  in  the  strict  sense,  as  an  element  in  a  true  con- 
tract, or  is  nothing,  there  wiU  evidently  be  much  less 
difficulty  in  treating  the  other  class,  with  which  we  are 
here  immediately  concerned,  on  similar  principles. 

A  fresh  examination  of  the  authorities  on  the  subject 
of  "  making  representations  good  "  has  accordingly  been 
undertaken,  and  has  led  the  writer  to  the  conviction  that, 
notwithstanding  the  difficulties  presented  by  the  form  in 
which  many  statements  of  more  or  less  authority  have 
been  made,  the  view  propounded  by  Mr.  Justice  Stephen 
is  the  correct  one.  A  review  of  the  cases,  the  insertion  of 
which  in  this  place  would  delay  us  too  long  in  proceeding 
to  the  main  subject,  will  be  found  in  the  Appendix  (o). 

On  the  whole  then  we  shall  say  that  a  representation  which  Bepre- 
induces  a  contract,  and  is  not  true  in  fact,  but  which  is  not  ^  f^^ 
such  as  to  create  a  liability  ex  delicfOj  can  affect  the  validity  d^ent, 
or  operation  of  the  contract  only  in  the  following  cases : —  oontrao^ 

1.  If  it  is  itself  a  term  in  the  contract ;  that  is,  if  the  ™^*^  ^^^^ 
party  making  it  has  promised^  as  part  of  his  promises  con-  ^^      ^ 


pro- 
mise. 


(o)  Note  K. 
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2.  Con- 
dition. 


Warranty 
goiahecL 


8.  Material 
within 
roles  aa  to 
speoial 
kinds  of 
oontracts. 

Contraots 

Bpeoially 

treated. 


Btituting  the  oontraot  undertaken  by  him,  that  it  shall  be 
found  true.  Here,  if  it  proves  untrue,  the  oontiact  is  not 
avoided,  but  broken :  and  the  other  party  may  be,  accord- 
ing to  the  nature  of  the  case  and  droumstances,  discharged, 
or  may  have  a  claim  for  damages. 

2.  If  the  contract  is  made  conditional  on  its  truth ;  that 
is,  if  the  parties  mean  to  contract  only  on  the  footing  of  its 
being  true.  Here  the  statement  is  said  to  be  a  condition. 
We  have  already  become  acquainted  with  some  instances 
of  such  conditions  under  the  heads  of  Impossibility  and 
Mistake. 

From  both  these  cases  must  be  dbtingoished  that  of  a 
distinct  collateral  agreement  that  a  representation  shall  be 
true,  so  that  its  untruth,  if  so  it  prove,  shall  in  no  case 
avoid  the  contract,  but  shall  be  matter  for  compensation. 
Such  an  agreement  is  called  a  warranty  (p). 

3.  If  it  falls  within  the  special  rules  laid  down  as  to  the 
effect  of  representations  inducing  or  accompanying  parti- 
cular classes  of  contracts. 

The  contracts  which  are  thus  exceptionally  treated  are 
the  following.  It  will  be  observed  that,  as  we  have  already 
said,  the  common  mark  which  makes  them  for  this  purpose 
a  special  class  is  that  the  subject-matter  of  the  contract,  or 
a  material  part  of  it,  is  within  the  peculiar  knowledge  of  one 
party,  and  the  other  has  to  rely,  in  the  first  instance  at  all 
events,  on  the  correctness  of  the  statements  made  by  him. 

(A)  Marine  insurance. 

(B)  Fire  insurance. 

(C)  Suretyship. 

(D)  Sales  of  land. 

(E)  Family  settlements. 

(F)  The  contract  of  partnership,  and  thence,  by  analogy, 


{p)  The  use  of  the  terms  **  war- 
ranty "  and  ''  condition"  has  been 
unsettled.  A  condition  as  defined 
in  the  text  is  sometimes  called  a 
**  warranty  in  the  nature  of  a  con- 


dition" (see  8  E.  &  B.  302,  per 
GhanneU,  B.).  But  it  is  obTioualy 
desirable  that  technical  terms,  u 
used  at  aU,  should  be  used  with  an 
exact  and  constant  meaning. 
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oontraots  to  take  shares  in  companies  and  contraots  of  pro- 
moters (^). 

We  proceed  to  follow  out  the  topics  now  indicated  in 
the  order  above  given.  And  first  we  must  saj  something  of 
representations  which  amount  to  a  condition  or  a  warranty. 


Representations  amounting  to  Warranty  or  Condition. 

The  law  on  this  subject  is  to  be  foimd  chiefly  in  the  Wananif 
decisions  on  the  sale  of  goods ;  the  principles  however  are  JSion!^' 
of  general  importance,  and  not  without  analogies,  as  we 
shall  presently  see,  in  other  doctrines  conmionly  treated  as 
quite  peculiar  to  equity.  We  therefore  mention  the  lead- 
ing points  in  this  place,  though  very  briefly.  In  the  first 
place  a  buyer  has  a  right  to  expect  a  merchantable  article 
answering  the  description  in  the  contract  (r) ;  but  this  is 
not  on  the  ground  of  warranty,  but  because  the  seller  does 
not  fulfil  the  contract  by  giving  him  something  different. 
^^  If  a  man  offers  to  buy  peas  of  another  and  he  sends  bim 
heans^  he  does  not  perform  his  contract ;  but  that  is  not  a 
warranty ;  there  is  no  warranty  that  he  should  sell  him 
peas ;  the  contract  is  to  sell  peas,  and  if  he  sends  anything 
else  in  their  stead  it  is  a  non-performance  of  it"  («).  So 
that,  even  if  it  be  a  special  term  of  the  contract  that  the 
buyer  shall  not  refuse  to  accept  goods  bought  by  sample 
on  the  score  of  the  quality  not  being  equal  to  sample, 
but  shall  take  them  with  an  allowance,  he  is  not  bound  to 


{q)  It  iB  not  easy  to  say  whether 
this  last  extension  would  have  been 
adopted  by  courts  of  common  law 
beforethe  Judicature  Acts.  Kennedy 
T.  Panama^  ^e.  Mail  Co.  L.  B.  2  Q. 
B.  680,  p.  427,  above,  seems  against 
it :  but  tiie  question  was  not  there 
fairly  raised,  jior  is  it  now  of  any 
practical  importance. 

(r)  Jones  y.  Jutt,  L.  B.  3  Q.  B. 
197,  204. 

(«)  Lord  Abinger,  C.B.in  Chanter 


y.  Sopkine,  4  M.  &  W.  399,  404 ; 
*'  as  sound  an  exposition  of  the  law 
as  can  be,"  per  Martin,  B.  Asemar 
V.  Casella  CEx.  Ch.),  L.  B.  2  0.  P. 
677,  679.  There  is  a  class  of  cases, 
however,  in  which  it  is  commonly, 
and  perhaps  conveniently,  said  that 
there  is  a  warranty  that  the  goods 
shaU  be  merchantable  besides  the 
condition  that  they  shall  answer  the 
description :  ModyY,  Gregaon^  Ii.  B. 
4  Ex.  49. 
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accept  goocLs  of  a  different  kind(t).  It  is  open  to  the 
parties  to  add  to  the  ordinary  description  of  the  thing  con- 
tracted for  any  other  term  they  please,  so  as  to  make  that 
an  essential  part  of  the  contract:  a  term  so  added  is  a 
condition.  If  it  be  not  fulfilled,  the  buyer  is  not  bound  to 
accept  or  keep  the  goods  even  if  there  haa  been  a  bargain 
and  sale  of  specific  goods  {u).  When  specific  goods  have 
been  sold  with  a  warranty  the  buyer  cannot  reject  them  (a;), 
but  may  obtain  compensation  by  way  of  deduction  from 
the  price,  or  by  a  cross  action  (y). 

When  there  has  been  a  sale  with  a  warranty  of  goods 
not  in  existence  or  not  ascertfdned,  and  the  warranty  is 
broken,  the  buyer  may  refuse  to  accept  the  goods,  and  this 
after  keeping  them,  if  necessary,  for  a  time  reasonably 
sufficient  for  trial  or  examiS,  provided  he  has  not 
exercised  further  acts  of  ownership  over  them  (2).  This 
appears  at  first  sight  to  put  a  warranty  on  the  same  foot- 
ing as  a  condition  where  the  sale  is  not  of  specific  goods : 
but  the  true  explanation  is  that  given  by  Lord  Abinger — 
that  the  tender  of  an  article  not  corresponding  to  the  war- 
ranty is  not  a  x>erformance  of  the  contract.  The  warranty 
retains  its  peculiar  effect  in  this,  that  if  the  buyer  chooses 
to  accept  the  goods,  he  has  a  distinct  collateral  right  of 
action  on  the  warranty ;  whereas  if  there  is  a  condition 
but  not  a  warranty  the  party  may  indeed  losiBt  on  the 
condition,  but  if  he  accepts  performance  of  the  contract 
without  it  he  may  have  no  claim  to  compensation. 
Whether  any  term  of  a  contract  is  in  fact  a  condition  or  a 


(0  Auntar  y.  Casella,  L.  R.  2  0. 
P.  431,  in  Ex.  Ch.  677. 

(u)  Benjamin  on  Sale,  596  aqq. 

m  Heyicorth  r.  Hutchinson,  L.  R. 
2  Q.  B.  447,  but  as  to  the  applica- 
tion of  the  rule  in  the  partioular 
case  Bee  Benjamin,  pp.  896-S. 

(y)  The  reduction  of  the  price 
can  be  only  the  actual  loss  of  value : 
anj  further  damages  must  be  the 
subject  of  a  oounter-daim  (under 
the  old  practice  a  separate  action) : 


Mondel  ▼.  SUel,  8  M.  &  W.  858, 
871. 

(t)  Seilbutt  y.  Eiekton,  L.  R.  7 
C.  P.  438,  451 ;  Indian  Contract 
Act,  s.  118.  It  is  not  the  buyer's 
duty  to  send  the  goods  back :  it  is 
enough  for  him  to  give  a  dear 
notice  that  they  are  not  accepted, 
and  then  it  is  we  seller's  business 
to  fetch  them :  Orimoldby  t.  JFeUt, 
L.  R.  10  C.  P.  391,  396. 
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waxranty  is  a  question  of  construction  depending  on  the 
language  used  and  to  some  extent  on'  the  nature  and  cir- 
cumstances of  the  transaction  (a). 

Similar  questions  have  not  unfrequently  arisen  on  the 
construction  of  charter-parties.  Thus  in  Behn  v.  Burnesa  (b) 
it  was  agreed  that  the  plaintifi's  ship  *'  now  in  the  port  of 
Amsterdam"  should  go  to  an  English  port  and  load  a 
cargo  of  coals.  The  ship  did  not  in  fact  reach  the  poit  of 
Amsterdam  till  some  days  after  the  date  of  the  contract. 
It  was  held  that  the  description  of  her  as  in  the  port  of 
Amsterdam  wap  a  condition,  and  that  by  its  non-fulfilment 
the  defendant  was  discharged  from  his  obligation  to  load 
a  cargo.  We  pass  on  to  the  contracts  above  mentioned  as 
under  exceptional  rules. 


sure. 


A.  Marine  Insurance.  Marine 

The  law  as  to  the  contract  of  marine  insurance  is  peculiar,  ^^f  ^ 
Not  only  misrepresentation  but  concealment  (c)  of  a  material  ^^^' 
fact,  '^though  made  without  any  fraudulent  intention, 
vitiates  the  policy  "  {d),  that  is,  makes  it  voidable  at  the 
underwriter's  election  (e). 

For  this  purpose  a  material  fact  does  not,  on  the  one 
hand,  mean  only  such  a  fact  as  is  '^  material  to  the  risks 
considered  in  their  own  nature  " ;  nor  on  the  other  hand 
does  it  include  everything  that  might  influence  the  under- 
writer's judgment:  the  rule  is  ^'that  all  should  be  dis- 
closed which  would  affect  the  judgment  of  a  rational 
underwriter  governing  himself  by  the  principles  and  cal- 


(a)  An  InBtrootiTe  case  of  a 
simple  affinnation  amoanting  under 
special  droumstanoes  to  a  condition 
is  JBannermany,  White,  10  0.  B.  N. 
S.  844,  31  L.  J.  G.  P.  28 ;  Benja- 
min on  Sale,  698  ;  Anson,  Law  of 
Contract,  142. 

{h)  3  B.  &  S.  761,  32  L.  J.  Q.  B. 
204.  Was  the  charter-party  void  or 
only  Toidable  P  See  O.  W.  Holmes, 
The  Conmion  Law,  329.  I  submit 
that  it  was  void,  bnt  the  plaintiff 
would  haye  been   estopped  from 


showing  that  his  own  statement 
that  his  ship  was  in  the  port  of 
Amsterdam  was  not  true.  Cp.  pp. 
448-9,  above. 

(c)  This  is  the  usual  word,  but 
noti'diaclotutv  would  be  more  accu- 
rate. 

(d)  lonidet  v.  Pender,  L.  R.  9  Q. 
B.  531,  637 ;  2  Wms.  Saund.  566-9. 

{e)  See  Morrison  v.  Uhiveraal 
Marine  Insurance  Co,  L.  R.  8  Ex. 
197,  206. 
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culations  on  which  underwriters  do  in  practice  act"  (/). 
The  only  exception  is  that  the  insured  is  not  bound  to 
communicate  anything  which  is  such  matter  of  general 
knowledge  that  he  is  entitled  to  assume  the  underwriter 
knows  it  already  {g) :  and  the  obligation  extends  not  only 
to  facts  actually  within  the  knowledge  of  the  assured,  but 
to  facts  which  in  the  ordinary  course  of  business  he  ought 
to  know,  though  by  the  fraud  or  negligence  of  his  agent 
he  does  not  know  them  (A). 

These  rules  have  in  modem  times  at  any  rate  been 
uniformly  treated  both  at  law  and  in  equity  as  determined 
by  the  exceptional  and  speculative  nature  of  this  particular 
contract,  and  not  affording  ground  for  any  conclusions  of 
general  law.  That  they  do  not  ^ply  to  the  contract  of 
life  insurance  is  clear  from  the  judgments  in  the  Exchequer 
inmiranoe.  Chamber  in  Wheelton  v.  Hardisty  («),  though  a  different 
opinion  formerly  prevailed,  and  in  this  veiy  case  was  not 
contradicted  in  the  Court  below.  Practically  life  policies 
are  almost  always  framed  with  some  sort  of  express  refer- 
ence to  the  statements  made  by  the  assured  as  to  the 
health  and  circumstances  of  the  life  insured.  Not  unfre- 
quently  it  is  provided  that  the  declaration  of  the  assured 
shall  be  the  basis  of  the  contract ;  and  if  the  declaration 
thus  made  part  of  the  contract  is  not  confined  to  the 
belief  of  the  party,  but  is  positive  and  unqualified,  then 
the  contract  is  avoided  by  any  part  of  the  statement 
being  in  fact  untrue  (A;),  though  not  to  the  knowledge  of 


Dutinc- 

iioilB  Bfl 

to  life 


(/}  Parsons onlii0iiranoe,adopt6d 
per  Cur.  lonides  v.  Pender,  L.  B.  9 
Q.  B.  at  p.  639.  What  f alls  within 
this  description  is  aquestion  of  fact : 
Stribley  v.  Imperial  Marine Inturanee 
Co.  1  Q.  B.D.  607.  And  the  policy 
wiU  be  vitiated  bj  concealment  of 
a  fact  material  to  guide  the  under- 
writer's judgment,  though  not  ma- 
terial to  the  risk  insured  against  in 
itself :  Rivaz  v.  Geiidssi  (0.  A.),  6 
Q.  B.  B.  222. 

(ff)  Morrison  v.  Universal  Marine 
Imurance  Co.  L.  R.  8  £x.  40. 

(h)  PrwdfoU  V.  Mont^ore,  Ii.  B. 


2  Q.  B.  611.  But  non-disclosure  by 
an  agent  of  the  assured,  without 
fraudulent  intention,  avoids  the 
policy  only  to  the  extent  of  the  loss 
or  risk  arising  from  the  particular 
facts  so  withheld:  Slrib^  v.  Im* 
periql,  dr.  Co.y  supra, 

(0  8  E.  &  B.  232,  in  Ex.  Oh. 
286 ;  26  L.  J.  Q.  B.  266,  27  id.  241 ; 
see  eroeoially  those  of  Crowder,  J. 
and  Martin  and  Bramwell,  BB. 
Lindenati  v.  Desborou^h,  8  B.  &  0. 
686,  is  virtually  overruled  by  tbis. 

{k)  It  need  not  be  shown  that 
the  particular  miB-stateanent  wan 
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the  assured  (/),  or  by  the  ooncealinent  of  any  material 
fact  {m).  Where  the  insuranoe  is  on  the  party's  own  life, 
however,  any  untrue  answer  given  by  himself  to  suoh 
questions  as  are  usually  asked  by  insuranoe  offices  would 
be  almost  necessarily  known  to  be  untrue,  and  therefore 
fraudulent  apart  from  any  special  conditions.  Where  a 
third  person  insures,  he  on  whose  life  the  insuranoe  is 
made  (usually  called  '^  the  life  ")  cannot  be  treated  as  the 
agent  of  the  assured,  and  false  statements  made  by  him  or 
his  referees  cannot  be  pleaded  as  a  fraud  entitling  the 
insurer  to  avoid  the  contract  (n). 

The  case  of  Atty.'Gen,  v.  Ray  belongs  to  the  class 
here  considered :  the  grant  of  a  life  annuity  by  the  Com- 
missioners for  the  Keduction  of  the  National  Debt  was 
set  aside  at  the  suit  of  the  Crown,  the  age  of  the  life 
having  been  mis-stated ;  not  so  much  on  the  ground  of 
misrepresentation  simply,  as  because,  considering  the 
statutory  powers  and  duties  of  the  commissioners,  "  it  was 
an  essential  part  of  the  contract  itself  that  the  representa- 
tion should  be  true  "  (o). 


B.  Fire  Insurance.  Vm  in* 

This  contract  is  for  similar  reasons  treated  in  somewhat  ■'"*^°®* 
the  same  way  as  that  of  marine  insurance  (which  it  re- 


material  :  Ander$on  v.  Fitzgerald,  4 
H.  L.  C.  484.  Cp.  Thomson  v. 
W$em9  (So.)  9  App.  Ca.  671. 

(Q  Maedmald  v.  Lato  Unum  In^ 
turanee  Co,  L.  B.  9  Q.  B.  328. 

(m)  London  Assurance  y.  Mansel^ 
llGh.I).  363.  Probably  a  material 
fact  meanB  for  this  purpoBe  a  fact 
Budi  that  its  concealment  makes 
the  statement  actually  formahed, 
though  literally  troe,  so  misleading 
as  it  stands  as  to  be  in  effect  un- 
tme. 

{«)  Wheelton  v.  Hardistyf  supra. 
The  learned  editor  of  Smith's  Mer- 
cantile Law  (402,  8th  ed.)  seems  to 
understand  the  case  as  deciding  this 
point  only,  and  treats  Lindenau  v. 
Jksborough  as  still  law ;    but  the 


case  of  marine  insurance  was  ex- 
pressly distinguished,  and  tiio 
ground  of  the  decision  in  the  Ex. 
Ch.  was  distinctly  *'  that  there  was 
no  express  stipulation  in  the  policy 
that  made  the  accuracy  of  the  state- 
ments the  basis  of  the  contract  :** 
per  Blackburn,  J.,  L.  R.  9  Q.  B. 
833.  In  London  Assurance  y .  ManseL 
11  Ch.  D.  363,  Lindenau  y.  />#«. 
horough  was  relied  on  by  counsel 
and  the  Court;  but  Wheelton  y. 
Hardisty  was  not  cited. 

(j)  9  Ch.  397,  407,  per  MellUh, 
L.  J.,  expressly  comparing  Uie  aara 
of  a  life  policy  whore  the  roprmmi- 
tationtt  of  the  assured  are  made  the 
basis  of  the  contract. 
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•embles  in  being  a  oontnct  of  indemnity)  (/>),  though  not 
to  the  mme  extent  The  deso^tiim  of  the  insured  pre- 
mises annerfd  to  a  fire  policy  amoonts  to  a  -waarrantj  (or 
lather  a  condition)  that  at  the  date  of  the  policy  the  pre- 
mises correspond  to  the  description,  or  at  least  haye  not 
been  altered  so  as  to  increase  the  risk;  and  also  that 
during  the  time  specified  in  the  policy  the  assured  will 
not  Tolnntarily  make  any  alteration  in  them  sach  as  to 
increase  the  risk.  The  description  must  be  the  basis  of 
the  oontracty  for  the  terms  of  insurance  can  be  calculated 
only  on  the  supposition  that  the  description  in  the  policy 
shall  remain  substantially  true  while  the  risk  is  running  (9). 
There  are  dicta  in  the  books  which  seem  to  extend  the 
analogy  to  marine  insurance  beyond  this ;  but  it  is  con- 
oeived  that  since  WheelUm  ▼.  Hardisty  (last  page)  they 
cannot  be  relied  on. 


Deiorip- 

tion  ox 

ffoodtin 

bUlof 

lading, 

&o. 


The  effect  of  a  misdesmption  of  the  goods  in  a  bill  of 
lading,  apart  from  any  fraudulent  intention,  e.g.  of  ayoiding 
payment  of  a  higher  rate  of  freight,  is  not  precisely  settled : 
but  it  seems  that  at  most  it  would  limit  the  carrier's 
liability  to  what  the  value  of  the  goods  would  be  if  the 
description  were  correct  (r). 

At  common  law  the  concealment  of  the  true  value  of 
goods  was  held  to  excuse  a  common  carrier  for  anything 
short  of  actual  misfeasance,  at  all  events  if  he  had  given 
notice  that  he  would  accept  valuable  parcels  only  on 
special  terms  (9) :  but  this  matter  is  now  regulated  by 
statute  (t). 


( »)  Darrtll  v.  TihhitU  (0.  A.)  6 
Q.  B.  D.  560. 

(q)  Sillem  v.  Thornton^  3  E.  &  B. 
868,  23  L.  J.  Q.  B.  362 ;  where  it 
was  held  accordingly  that  the  addi- 
tion of  a  third  story  to  a  house  de- 
■oribod  as  being  of  two  stories  was  a 
material  alteration,  and  discharged 
the  insurer :  and  see  further,  as  to 
what  amounts  to  material  misde* 
soription,  ForhtB  ^  Co*9  claim,  19 


£q.  485. 

(r)  Lebeau  v.  General  Steam  Xavh- 
gation  Co.  L.  B.  8  O.  P.  88.  The 
point  decided  is  that  the  addition 
of  the  words  *'  Weight,  value,  and 
contents  unknown"  by  the  ship- 
owner is  an  entire  waiver  of  the 
description. 


Al< 


{$)  Batwn  V.  Dtmovan,  4  B.   & 
d.  21. 


(0  Smith,  Mere.  Law,  279  aqq. 
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C.  Suretyship.  Sujety- 

It  is  laid  down  that  a  surety  is  released  from  his  obliga-  jj^^^ 
tion  by  any  misrepresentation,  or  oonoealment  amounting  sentation 
to  misrepresentation,  of  a  material  fact  on  the  part  of  the  JJa^o^, 
creditor  (ii).      The  language  used  in  different  cases  is 
hardly  consistent :  the  later  decisions  establish  however 
that  the  rule  is  not  parallel  to  that  of  marine  insurance. 
The  contract  of  suretyship  ^^  is  one  in  which  there  is  no 
imiyersal  obligation  to  make  disclosure  "  {x).   The  creditor 
is  not  bound  to  volunteer  information  as  to  the  general 
credit  of  the  debtor  or  anything  else  which  is  not  part  of 
the  transaction  itself  to  which  the  suretyship  relates :  and 
on  this  point  there   is  no   difference  between  law  and 
equity  (y).    But  the  surety  is  entitled  to  know  the  real  Surety  is 
nature  of  the  transaction  he  guarantees  and  of  the  liabiUty  ^^^^ 
he  is  imdertaking :  and  he  generally  and  naturally  looks  nature  of 
to  the  creditor  for  information  on  this  point,  although  he  tion. 
usually  is  acting  at  the  debtor's  request  and  as  his  friend, 
and  so  relies  on  him  for  collateral  information  as  to  general 
credit  and  the  like.     In  that  case  the  creditor's  description 
of  the  transaction  amounts  to,  or  is  at  least  evidence  of, 
a  representation  that  there  is  nothing  further  that  might 
not  naturally  be  expected  to  take  place  between  the  parties 
to  a  transaction  such  as  described.   Whether  a  circumstance 
not  disclosed  is  such  that  by  implication  it  is  represented 
not  to  exist  depends  on  the  nature  of  the  transaction  and 
is  generally  a  question  of  fact  (z).  Thus  where  the  surety- 
ship was  for  a  cash  credit  opened  with  the  principal  debtor 
by  a  bank,  and  the  cash  credit  was  in  fact  applied  to  pay 
off  an  old  debt  to  the  bank,  the  House  of  Lords  held  that 
the  bank  was  not  bound  to  disclose  this,  no  actual  agree-* 

(u)  Raxlton  y.  Mathitca,  10  Gl.  &  Insurance  Co,  v.  Lh*fd^  10  Ex.  623, 

F.  934.  24  L.  J.  Ex.  14. 

(x)  Yry,  J.,  Daviet  y.  London  and  (z)  Lee  y.  Jones^  14  C.  B.  N.  S. 

Frovineial  Marine  Insurance  Co,  8  386,  in  Ex.  Gh.  17  C.  B.  N.  8.  482, 

C5h.  D.  at  p.  476.  603,  34  L.  J.  C.  P.  131, 138,  which 

(y)  Fledge  y.  Bu$a,  Johns.  663;  may  betaken  ass  judioUlcommen- 

Wythea  y.  Laboneherey  3  De  G.  &  J.  tary  on  the  rule  giyen  in  Hamilton 

693,  609,  approying  North  British  y.  Watson^  12  C^ 
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ment  being  alleged  or  shown  that  the  money  ehonld  be  so 
applied,  and  the  thing  being  one  which  the  surety  might 
naturally  expect  to  happen  {a).  So  the  creditor  is  not 
bound  to  tell  the  surety  that  the  proposed  guaranty  is  to 
be  substituted  for  a  previous  one  given  by  another  per- 
son  (i).  But  the  surety  is  not  liable  if  there  is  a  secret 
agreement  or  arrangement  which  substantially  varies  the 
nature  of  the  transaction  or  of  the  liability  to  be  under- 
taken :  as  where  the  surety  guarantees  payment  for  goods 
to  be  sold  to  the  principal  debtor,  but  the  real  bargam, 
concealed  from  the  surety,  is  that  the  debtor  shall  pay  for 
the  goods  a  nominal  price,  exceeding  the  market  price,  and 
the  excess  shall  be  applied  in  liquidation  of  an  old  debt  {c) : 
or  where  the  loan  to  be  guaranteed  is  obtained  not  in  the 
ordinary  way,  but  by  an  advance  of  trust  funds  of  which 
the  principal  debtor  himself  is  a  trustee  (d).  In  Lee  v. 
Jones  (e)  there  was  a  continuing  guaranty  of  an  agent's 
liabilities  in  account  with  his  employers.  He  was  in  fact 
already  indebted  to  them  beyond  the  whole  amount 
guaranteed  by  the  surety's  agreement,  which  was  so  worded 
as  to  cover  existing  as  well  as  future  liabilities.  The  surety 
was  not  informed  of  this,  and  the  recitals  in  the  agreement, 
though  not  positively  false,  were  of  a  misleading  and  dis- 
sembling character.  The  majority  of  the  Court  of  Ex- 
chequer Chamber  held  that  there  was  evidence  of  "  studied 
effort  to  conceal  the  truth"  amounting  to  fraud.  And 
on  the  whole  it  appears  from  this  case  and  Railton  v. 
Matheice  (/)  that  the  concealment  from  the  surety  of  pre- 
vious defaults  of  the  principal  debtor,  when  there  is  a  con- 
tinuing guaranty  of  conduct  or  solvency,  is  in  itself  evidence 
of  fraud.    Where  a  person  has  become  a  surety  on  the 

(a)  Hamilton  v.  WaUon,  12  Gl.  &  333,  decided  however  chiefly  on  the 
F.  109  ;  ace.  Pledge  v.  Buse^  JohDs.  broader  ground  that  ihere  cannot 
663.  be  a  contract  of  snretyBhip  in  blank, 

(b)  North  Britiah  Inturanee  Co,  v.  for  no  creditor  was  ever  named  or 
Zlojfd,  10  Ex.  623,  24  L.  J.  Ex.  14.  specified  to  the  surety. 

(c)  IHdeock  v.  Bishop,  8  B.  &  0.  (<?)  17  0.  B.  N.  S.  482,  34  L.  J. 
605  ;  I.  C.  A.  8.  143,  illust.  b.  Ex.  131. 

(d)  Squire  v.  Whittm,  1  H.  L.  C.  (/)  10  CI.  &  P.  934. 
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faith  of  the  creditor's  representation  that  anotherwill  become 
co-surety,  he  is  not  bound  if  that  other  person  does  not 
join ;  and  in  equity  it  makes  no  difference  that  the  guaranty 
was  under  seal  (g).  Where  a  guaranty  was  given  to  certain 
judgment  creditors  in  consideration  of  their  postponing 
a  sale  under  an  execution  already  issued  against  the 
principal  debtor,  but  in  fact  they  did  not  stop  the  sale, 
being  unable  to  do  so  without  the  consent  of  other  persons 
interested,  it  was  held  that  the  guaranty  was  inopera- 
tive {h) ;  but  perhaps  this  case  is  best  accounted  for  as  one 
of  simple  failure  of  consideration ;  for  the  consideration 
for  the  guaranty  was  not  merely  the  credit  given  to  the 
principal  debtor,  but  the  immediate  stopping  of  the  sale. 

The  authorities,  taken  as  a  whole,  establish  that  as  Beyond 
between  creditor  and  surety  there  is  in  point  of  law  no  poStive 
positive  duty  to  give  information  as  to  the  relations  be-  Spty  to 
tween  the  creditor  and  the  principal  debtor,  but  the  surety  Sation.*^'" 
is  discharged  if  there  is  actual  misrepresentation,  and  that 
silence  may  in  a  particular  case  be  equivalent  to  an  actual 
representation,  whether  it  is  so  being  a  question  of  fact  {%). 
So  far  as  these  rules  attach  special  duties  to  the  creditor 
they  do  not  apply  to  a  mere  contract  of  indemnity  {k). 


D.  Saks  of  Land,  Sales  of 

A  misdescription  materially  affecting  the  value,  title,  or  o^^uct 
chara<;ter  of  the  property  sold  will  make  the  contract  void-  voidable 
able  at  the  purchaser's  option,  and  this  notwithstanding  terial 
special  conditions  of  sale  providing  that  errors  of  descrip-  °^f: 
tion  shall  be  matter  for  compensation  only.    Flight  v. 


{^)  Rice  y.  Oordon^  11  Beav.  465, 
Evans  v.  JBremridffe,  2  K.  &  J.  174, 
8  D.  M.  G.  100.  The  rule  does  not 
apply  if  the  surety's  remedies  are 
not  reAlly  diminished:  Cooper  v. 
£vanSf  4  Eq.  45,  where  the  principal 
debtor  had  not  executed  the  bond, 
but  had  executed  a  separate  agree- 
ment under  seal. 

(A)  Cooper  t.  Joel,  1  D.  F.  J.  240. 

(t)  Cp.  I.  G.  A.  88.  142-144,  8. 


143:  "Any  guarantee  which  the 
creditor  has  obtained  by  meant  of 
keeping  silence  as  to  a  material 
circumstance  is  invalid,"  is  pro- 
bably not  intended  to  go  beyond 
the  English  law. 

(k)  Way  V.  Keam,  18  C.  B.  N. 
S.  292 ;  33  L.  J.  C.  P.  34  ;  but  the 

point  r*  "'^-"   "-  -<ather  that 

thep  ?ntation 

dOA 
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Booth  (/)  is  a  leading  case  on  this  subject.  The  contract 
was  for  the  sale  of  leasehold  property,  and  the  lease  im- 
posed restrictions  against  carrying  on  several  trades,  of 
which  the  particulars  of  sale  named  only  a  few :  it  was  held 
that  the  purchaser  might  rescind  the  contract  and  recover 
back  his  deposit.  Tindal,  G.  J.  put  the  reason  of  the  case 
on  exactly  the  same  grounds  which,  as  we  shall  imme- 
diately see,  have  been  relied  on  in  like  cases  by  courts  of 
equity. 

**  Where  the  misdesoription,  although  not  proceeding  from  fraud,  is  in 
a  material  and  substantial  point,  so  far  affecting  the  subject-matter  of 
the  contract  that  it  may  reasonably  be  supposed  that  but  for  such  mis- 
description the  purchaser  might  nerer  have  entered  into  the  contract  at 
all,  in  such  case  the  contract  is  ayoided  altogether,  and  the  purchaser  is 
not  bound  to  resort  to  the  clause  of  compensation.  Under  such  a  state 
of  facts  the  purchaser  may  be  considered  as  not  having  purchased  the 
thing  which  was  really  the  subject  of  the  sale.*' 

So  in  Phillips  v.  Caldcleugh  (w),  where  the  contract  was 
for  the  sale  of  "  a  freehold  residence  " — ^which  means  free 
of  all  incumbrances  (m) — and  it  appeared  that  the  property 
was  subject  to  restrictive  covenants  of  some  kind,  the  pur- 
chaser was  held  entitled  to  rescind,  though  the  covenants 
were  in  a  deed  prior  to  that  fixed  by  the  contract  as  the 
commencement  of  the  title. 
Specific  Questions  of  this  kind  arise  chiefly  in  suits  for  specific 

anwi^and  performance  between  vendors  and  purchasers  of  real  estate, 
compensa-  when  it  is  found  that  the  actual  tenure,  quantity,  or  de- 
scription of  the  property  varies  from  that  which  was  stated 
in  the  contract.  The  effect  of  the  conditions  of  sale  in  the 
peurticulcur  instance  has  almost  always  to  be  considered,  and 
the  result  of  the  variance  may  be  very  different  aoooxdrng 
to  these,  and  according  to  the  amount  and  importance  of 
the  discrepance  between  the  description  and  the  fact  (n). 
A  complete  or  nearly  complete  system  of  rules  has  been 
gradually  established  by  the  Court  of  Chancery. 

{I)  1  Bing.  N.  C.  370,  377.  the  subject  generally,  Dart,  V.  & 

(m)  L.  R.  4  Q.  B.  159,  161.  P.   134  sqq.,  644,  654,  1056,  1067 

(n)  Bee  authorities  collected  on      sqq. 
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(i.)  "If  the  failure  is  not  substantial, eqiiity  will  interfere"  Where 
and  enforce  the  oontraot  at  the  instance  of  either  party  n^ubt 
"with  proper  compensation  (o).    The  purchaser,  "  if  he  gets  "^^^^ 
substantially  that  for  which  he  bargains,  must  take  a  enforoe- 
compensation  for  a  deficiency  in  the  value"  (p).    Here  the  ^^  ^^_ 
contract  is  valid  and  binding  on  both  parties,  and  the  case  pensation, 
is  analogous  to  a  sale  of  specific  goods  with  a  collateral  either 
warranty.  P*^- 


(ii.)  There  is  a  second  class  of  cases  in  which  the  con-  "^^re 
tract  is  voidable  at  the  option  of  the  purchaser,  so  that  he  sub- 
cannot  be  forced  to  complete  even  with  compensation  at  ^^*^ 
the  suit  of  the  vendor,  but  may  elect  either  to  be  released  capable  of 
from  his  bargain  or  to  perform  it  with  compensation,  ^^f^ 
"  Generally  speaking,  every  purchaser  has  a  right  to  take  ^^* 
what  he  can  get,  with  compensation  for  what  he  cannot  led  may 
get"  {q)f  even  where  he  is  not  bound  to  accept  what  the  J^^J^ 
other  has  to  give  him  (r).  or  enforoe  . 

However  a  purchaser's  conduct  may  amount  to  an  affir-  '^^^. 
mation  of  the  contract  and  so  deprive  him  of  the  right  to  Bation. 
rescind,  but  without  affecting  the  right  to  compensation  (s) ; 
again,  special  conditions  may  exclude  the  right  to  insist  on 
compensation  and  leave  only  the  right  to  rescind  {t). 

Under  this  head  fall  cases  of  misdescription  affecting  the 
value  of  the  property,  such  as  a  statement  of  the  existence 
of  tenancies,  not  showing  that  they  are  under  leases  for 
lives  at  a  low  rent  {u) ;  or  an  unqualified  statement  of  a 


(o)  HdUey  v.  Grant,  13  Ves.  73, 77. 

(p)  Dyer  v,  Hargrave^  10  Ves. 
606,  608. 

(q)  Eughea  y.  Jones,  3  D.  F.  J. 
307,  316;  Leyland  y.  Illingworth, 
2  D.  F.  J.  248,  262. 

(r)  *'  If  a  person  possessed  of  a 
tenn  for  100  yean  contracts  to  seU 
the  fee  he  cannot  compel  the  pur- 
chaser to  t^e,  bnt  the  purohiaser 
can  compel  him  to  conyeytiietenn." 
Per  Lord  Eldon,  JTood  y.  Gr\gith, 
1  Swanst.  at  p.  64  (though  in  t^^' 
case  not  with  compensation, 
next  pa^c) :    and  see  MortJoe! 

P. 


Buller,  10  Yes.  292,  316. 
U)  Sughet  y.  Jonet,  supra, 
U)  Cordingley  y.  Cheeteborough, 
3  aiff.  496,  4  D.  F.  J.  379,  where 
the  pnrchaser  claiming  specific  per- 
formance with  compensation,  and 
haying  rejected  the  yendor*s  o£Fer 
to  annul  the  contract  and  repay  the 
purchaser hiscosts,  was  made  toper- 
form  the  contract  unoonditionaUy. 
See  further  as  to  the  effect  of  con- 
ditions of   this    kind    Mawson  y. 

Tones,  3  D.  F.  J. 
K  K 
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recent  oocupation  at  a  oeitain  rent,  the  letting  valae  of 
the  property  having  been  meanwhile  aaoertained  to  be 
lesBy  and  that  oooupation  having  been  peculiar  in  its  dr- 
oumstanoes  {x) ;  or  the  deecription  of  the  vendor's  interest 
in  terms  importing  that  it  is  free  from  incumbrances — ^fiuch 
as  ^*  immediate  absolute  reversion  in  fee  simple" — where  it 
is  in  fact  subject  to  undisclosed  incumbrances  (t/). 

The  treatment  of  this  class  of  cases  in  equity  is  analo- 
gous to  the  rules  applied  at  common  law  to  the  sale  of 
goods  not  specifically  ascertained  by  sample  or  with  a 
warranty :  see  p.  488,  above. 

The  doctrine  that  a  vendor  who  has  less  than  he  under- 
took to  sell  is  bound  to  give  so  much  as  he  can  give  with 
an  abatement  of  the  price  applies,  it  is  to  be  understood, 
only  where  the  vendor  has  contracted  to  give  the  purchaser 
something  which  he  professed  to  be,  and  the  purchaser 
thought  him  to  be,  capable  of  giving.  Where  a  husband 
and  wife  had  agreed  to  sell  the  wife's  estate  (her  interest 
being  correctly  described  and  known  to  the  purchaser),  and 
the  wife  would  not  convey,  the  Court  refused  to  compel 
the  husband  to  convey  his  own  interest  alone  for  an  abated 
price  (s). 

Also  the  Court  will  not  order  vendors  who  sell  as  trustees 
to  perform  their  contract  with  compensation,  on  account  of 
the  prejudice  to  the  cestui  que  trust  which  might  ensue  (a). 

It  is  now  settled  (after  many  conflicting  decisions  and 
dicta)  that  a  purchaser  otherwise  entitled  to  compensation 
can  recover  it  after  he  has  taken  a  conveyance  and  paid 
the  purchase-money  in  full  (6). 


(x)  IHmmoek  y.  ffallett,  2  Gh.  21. 

(y)  Torrance  v.  BoHon,  8  Ch.  118. 
Of  the  peculiar  character  of  the 
non-disolo8ure  in  that  case  pre- 
sently. Cp.  Phillips  V.  Caldcleughf 
L.  B.  4  Q.  B.  169,  p.  610,  above. 
Afl  to  the  proper  mode  of  assessing 
oompensation  in  a  case  of  mis- 
statonent  of  profits,  see  Powell  y. 
£llioty  10  Ch.  424. 

(e)  Castle  ▼.  Wilkinson,  6  Ch.  634. 


In  a  late  case  where  the  husband 
had  the  reyersion  in  fee  after  a  life 
interest  to  the  wife,  specific  per- 
formance with  oompensation  was 
granted:  Barker  y.  CoXj  4  Ch.  D. 
464 ;  sed  qtt. 

(a)  White  y.  Cuddwu  8  CL  &  F. 
766. 

{b)  Palmer  y,  Johnson  (0.  A.),  13 
Q.  B.  D.  361.  See  the  former  cases 
there  discussed. 
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(iii.)  But  lasUj  the  varianoe  may  be  bo  material  (either  Where 
in  quantity,  or  as  amounting  to  a  varianoe  in  kind)  as  to  ^^!^ 
avoid  the  sale  altogether  and  to  prevent  not  merely  the  P^^^®  ^^ 
general  jurisdiction  of  the  Court  as  to  compensation,  but  Hon, 
even  special  provisions  for  that  purpose,  from  having  any  J^^^*^ 
application.     '^  If  a  man  sells  freehold  land,  and  it  turns  aimply. 
out  to  be  copyhold,  that  is  not  a  case  for  compensation  {c) ; 
so  if  it  turns  out  to  be  long  leasehold,  that  is  not  a  case  for 
compensation ;  so  if  one  sells  property  to  another  who  is 
particularly  anxious  to  have  the  right  of  sporting  over  it, 
and  it  turns  out  that  he  cannot  have  the  right  of  sporting 
because  it  belongs  to  somebody  else  ...  in  all  those  cases 
the  Court  simply  says  it  will  avoid  the  contract,  and  will 
not  allow  either  party  to  enforce  it  unless  the  person  who  is 
prejudiced  by  the  error  be  willing  to  perform  the  contract 
without  compensation  "  {d).    A  failure  of  title  as  to  a  part 
of  the  properiy  sold  which,  though  small  in  quantity,  is 
important  for  the  enjoyment  of  the  whole,  may  have  the 
same  eifect  {e).    This  class  of  cases  agrees  with  the  last 
in  the  contract  being  voidable  at  the  option  of  the  party 
misled,  but  it  differs  from  it  in  this,  that  if  he  elects  to 
adopt  the  contract  at  all  he  must  adopt  it  unconditionally, 
since  compulsory  performance  with  compensation  would 
here  work  the  same  injustice  to  the  one  party  that  com- 
pulsory performance  without  compensation  would  work  to 
the  other.    Such  was  the  result  in  the  case  now  cited  of 
the  real  quantity  of  the  property  falling  short  by  nearly 
one-half  of  what  it  had  been  supposed  to  be  (/).    But  in 


{c)  And  conyerselj,  a  man  who 
buys  an  estate  as  copyhold  is  not 
bound  to  accept  it  if  it  is  in  fact 
freehold.  For  *'the  motives  and 
fancies  of  mankind  are  infinite ; 
and  it  is  unnecessary  for  a  man 
who  has  contracted  to  purchase 
one  thing  to  explain  why  he  re- 
fuses to  accept  another :  "  AyUM  y. 
Cox,  16  Bear.  23.  As  to  lease- 
holds, it  is  a  settled  though  per- 
haps not  a  reasonable  rule  that  a 
contract  to  seU  property  held  under 


a  lease  is  prima  fade  a  contract  to 
show  title  to  an  original  lease: 
CambertoeU  and  S,  Lottdon  Building 
Society  ▼.  Holloway,  13  Ch.  D.  764. 

(d)  Earl  of  Durham  v.  Legard^ 
34  Beay.  611. 

(f)  Arnold  y.  Arnold  (C.  A.),  14 
Ch.  D.  270. 

(/)The  price  asked  had  been 
fixed  by  reference  to  the  rental 
alone.  Qu.  how  the  case  would 
have  stood  could  a  price  propor- 
tional t^  *^  '^     "  ^--^en  amyed 
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a  later  case  where  the  vendors  were  found  to  be  entitled 
only  to  an  undivided  moiety  of  the  property  which  they 
had  professed  to  sell  as  an  entirety,  the  Court  found  no 

ment  of  half  the  price  at  the  suit  of  the  purchaser,  as  no 
injustice  would  be  done  to  the  vendors,  who  would  be  fully 
paid  for  all  they  really  had  to  seU  (g).  The  real  question 
is  whether  the  deficiency  is  such  as  to  be  fairly  capable  of 
a  money  valuation  {h).  It  seems  that  where  it  is  in  the 
vendor's  power  to  make  good  the  description  of  the  pro- 
perty, but  not  by  way  of  money  compensation,  it  may  be 
in  his  option  to  perform  the  contract  with  the  non-pecu- 
niary  compensation  applicable  to  the  circumstances  or  to 
treat  it  as  rescinded.  In  Baskcomb  v.  Bechcith  {i)  a  lot  of 
building  land  (part  of  a  larger  estate  intended  to  be  sold 
together)  was  sold  under  restrictive  conditions  as  to  build- 
ing, and  in  particular  that  no  public-house  was  to  be  built; 
the  purchaser  assumed  from  the  plan  and  particulars  of 
sale,  and  in  the  opinion  of  the  Court  with  good  reason, 
that  the  whole  of  the  adjoining  property  would  be  subject 


at.  And  see  Swaisland  y.  Dearahy, 
27  Beav.  430  (where  it  is  left  doubt- 
ful whether  the  purchaser  could  or 
could  not  have  enforced  the  con- 
tract with  compensation).  Gp.  D. 
18.  1.  de  cont.  empt.  22-24,  enun- 
ciating precisely  the  same  principle 
as  that  appliea  by  our  courts  of 
equity.  Hanc  leg^em  yenditionis: 
8i  quid  aacri  vel  religiosi  eatf  eius 
venit  nihil,  supervacuam  non  esse, 
sed  ad  modica  loca  pertinere :  ce- 
terum  si  omne  retigiosum,  yel 
sacrum,  yel  publicum  yenierit, 
nullam  esse  emptionem;  and  see 
eod.  tit.  18.  40  pr.  In  Whittemore 
V.  Wkittemorey  8  Eq.  603,  a  case  of 
material  deficiency  in  quantity,  it 
was  held  that  a  condition  of  sale 

Sroyiding  generally  that  errors  of 
escription  should  be  only  matter 
of  compensation  did  apply,  but 
another  excluding  compensation 
for  errors  in  quantity  did  not ;  so 
that  on  the  whole  the  purchaser 


could  not  rescind,  but  was  entitled 
to  compensation. 

is)  Bailey  y.  Fiper,  18  Eq.  683 ; 
Horroeka  y.  Miyby,  9  Ch.  D.  180, 
where  the  moiety  was  so  incum- 
bered that  the  yendor  in  the  result 
got  nothing  but  an  indemnity: 
Wheathy  y.  Slade,  4  Sim.  126,  is 
practically  oyerruled  by  these  cases. 
Similarly  as  to  leasehold,  Burrow 
y.  Scamtnell,  19  Ch.  D.  175,  where 
apparently  Bailey  y.  Fiper  was 
oyerlooked.  Maw  y.  Topham^  19 
Beay.  676,  is  distingui^able,  as 
there  the  purchaser  Imew  or  ought 
to  haye  Imown  that  a  good  title 
could  not  be  made  to  the  whole. 

(h)  See  Dyer  y.  Haryrave,  10 
Yes.  at  p.  507 ;  and  on  the  distinc- 
tion of  the  different  classes  of  cases 
generally,  per  Amphlett,  B.  Fhil- 
lipa  y.  Miller,  L.  R.  10  C.  P.  427-8. 

(t)  8  Eq.  100  (1869,  before  Lord 
Romilly,  M.  R.). 
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to  like  restriotions.  One  small  adjacent  plot  had  in  faot 
been  reserved  by  the  vendor  out  of  the  estate  to  be  sold, 
so  that  it  would  be  free  from  restrictive  covenants ;  but 
this  did  not  sufficiently  appear  from  the  plan.  The  vendor 
sued  for  specific  performance.  It  was  held  that  he  was 
entitled  at  his  option  to  a  decree  for  specific  performance, 
on  the  terms  of  entering  into  a  restrictive  covenant  in- 
cluding the  reserved  plot,  or  to  have  his  bill  dismissed  {k). 
It  is  difficult  to  see  why  the  option  should  not  have  been 
with  the  purchaser.  The  vendor  had  the  means  of  per- 
forming what  must  be  taken  to  have  really  been  his  con- 
tract (for  a  man  cannot  be  heard  to  say  that  the  natural 
construction  and  meaning  of  the  contract  he  proposes, 
whether  by  a  verbal  description  of  the  subject-matter,  or 
by  words  helped  out  by  maps  or  other  symbols,  is  not  the 
meaning  he  intended:  accipiuntur  fortius  contra  pro* 
ferentem  (/) :  and  it  might  have  been  a  not  unsound  or 
unjust  conclusion  to  hold  that  he  was  simply  bound  to 
perform  it. 

This  third  class  of  cases  may  be  compared  (though  not 
exactly)  to  a  sale  of  goods  subject  to  a  condition  or 
^^  warranty  in  the  nature  of  a  condition,"  so  that  the  sale 
is  ^^  to  be  null  if  the  affirmation  is  incorrect "  (m). 

A  purchaser  who  in  a  case  falling  under  either  of  the  Deposit, 
last  two  heads  exercises  his  option  to  rescind  the  contract  ooYoxable 
may  sue  in  the  Chancery  Division  to  have  it  set  aside,  and  ^  equity 
recover  back  in  the  same  action  any  deposit  and  expenses  at  law. 
already  paid  under  the  contract  (n).    And  it  seems  that 
there  is  an  independent  right  to  sue  in  equity  for  the 
return  of  the  deposit  and  expenses,  at  all  events  if  there 
are  any  accompanying  circumstances  to  afford  ground  for  ' 

{k)  The  case   oomes  very  near  cont.  empt.  21. 

Bloomer  y.  Spittle^  13  Eq.  427,  and  (m)  BannermanY.JFhite,  10  C.  B. 

others  of  that  dasB,  explained  pp.  N.  S.  844,  31  L.  J.  C.  P.  28. 

430,  477,  above.  (n)  £                                  w//,  1 

(0  2  Sm.  L.  C.  525  (7th  ed.) ;  D.  Sm.  &                                       }lton, 

2.  14.  de  pactis,  39 ;  D.  18.  1.  de  8  Gh. 
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equitable  jurisdiotion,  saoh  as  seourities  having  been  given 
of  which  the  speoifio  restitution  is  claimed  (o). 
General         To  return  to  the  more  general  question,  it  is  the  duty  of 
vendor  to   ^^  vendor  to  give  a  fair  and  unambiguous  description  of 
give  oor.    Jug  property  and  title.    And,  notwithstanding  the  current 
acription.    maxim  about  simplex  commendation  language  of  general 
commendation — such  as  a  statement  that  the  person  in 
possession  is  a  most  desirable  tenant — ^is  deemed  to  include 
the  assertion  that  the  vendor  does  not  know  of  any  fact 
inconsistent  with  it.    A  contract  obtained  by  describing  a 
tenant  as  "  most  desirable  "  who  had  paid  the  last  quarter's 
rent  in  instalments  and  under  pressure  has  been  set  aside 
at  the  suit  of  the  purchaser  (p).    If  the  vendor  does  not 
intend  to  offer  for  sale  an  unqualified  estate,  the  qualifica- 
tions should  appear  on  the  face  of  the  particulars  (q).    In 
Torrance  v.  Bolton  (r)  an  estate  was  offered  for  sale  as  an 
Conceal-     immediate  reversion  in  fee  simple.    At  the  auction  condi- 
partica-     tions  of  salc  Were  read  aloud  from  a  manuscript,  but  no 
^^5      copy  ffiven  to  the  persons  who  attended  the  sale.    One  of 

exoased  .  .  - 

by  correot  these  conditions  showed  that  the  property  was  subject  to 

i^^n^^^  three  mortgages.     The  plaintiff  in  the  suit  had  bid  and 

ditions  bccome  the  purchaser  at  the  sale,  but  without  having,  as 

ou/at  the  he  alleged,  distinctly  heard  the  conditions  or  understood 

^^'  their  effect.     The  Court  held  that  the  particulars  were 

Torrance  ,  * 

V.  Bolton,  nusleadiug ;  that  the  mere  reading  out  of  the  conditions  of 
sale  was  not  enough  to  remove  their  effect  and  to  make 
it  clear  to  the  mind  of  the  purchaser  what  he  was  really 
buying;  and  that  he  was  entitled  to  have  the  contract 
rescinded  and  his  deposit  returned. 

A  misleading  description  may  be  treated  as  a  misrepre- 
sentation even  if  it  is  in  terms  accurate :  for  example, 

(o)  Aberaman  Ironworks    Co.    v.  {p)  Smith    v.    Land   ami   Hotue 

TFickeru,  i  Ch.  101,  where  the  con-      Property  Corporatum,  G.  A.,  28  Ch. 
tract  having  been  rescinded  by  con-      D.  7. 

sent  before  the  suit  was  held  not  to  (g)  Etighes  v.  Jon$$y  3  D.  F.  J. 

deprive  the  Court  of  jurisdiction.         807,  314. 

(r)  8  Oh.  118. 
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where  property  was  desoribed  as  '^  in  the  occupation  of  A." 
at  a  certain  rental,  and  in  truth  A.  held  not  under  the 
vendor,  but  under  another  person's  adverse  possession  («),  or 
where  immediate  possession  is  material  to  the  purchaser, 
and  the  tenant  holds  under  an  unexpired  lease  for  years 
which  is  not  disclosed  {t),  A  misleading  statement  or 
omission  made  by  mere  heedlessness  or  accident  may 
deprive  a  vendor  of  his  right  to  specific  performance,  even 
if  such  that  a  more  careful  buyer  might  not  have  been 
misled  {u). 

All  this  proceeds  on  the  supposition  that  the  vendor's  Duty  of 
property  and  title  are  best  known  to  himself,  as  almost  ^^^lai 
always  is  the  case.  But  the  position  of  the  parties  may  <^ab^« 
be  reversed:  a  person  who  has  become  the  owner  of  a 
property  he  knows  very  little  about  may  sell  it  to  a  person 
well  acquainted  with  it,  and  in  that  case  a  material  mis- 
representation by  the  purchaser  makes  the  contract,  and 
even  an  executed  conveyance  pursuant  to  it,  voidable  at 
the  vendor's  option  (x).  So  it  is  where  the  purchaser  has 
done  acts  unknown  to  the  vendor  which  alter  their  position 
and  rights  with  reference  to  the  property :  as  where  there 
is  a  coal  mine  under  the  land  and  the  purchaser  has  tres- 
passed upon  it  and  raised  coal  without  the  vendor's  know- 
ledge :  for  here  the  proposed  purchase  involves  a  buying 
up  of  rights  against  the  purchaser  of  which  the  owner  is 
not  aware  (y). 

On  a  sale  under  the  direction  of  the  Court  a  person 
offering  to  buy  must  either  abstain  from  laying  any  infor- 
mation before  the  Court  in  order  to  obtain  its  approval,  or 
he  must  lay  before  it  all  the  information  he  possesses,  and 
which  it  is  material  that  the  Court  should  have,  to  enable 
it  to  form  a  judgment  on  the  subject  under  its  considera- 
tion.   It  is  no  answer  to  say  that  the  information  given  to 


(«)  Laehlan  r,  Saynoldt,  Kay  62.  {x)  Say  garth  v.  Wearing  y  12  Eq. 

it)  CabaUero  v.  Hentv.  9  HH   447        320. 

(m)  J<m€M  T.  E\r  »  FhiUip9  r.  So9f\frag,  6  Ch. 


CabaUero  v.  Hentv.  9  HH   447        .320. 

J<m€M  V.  Mir  ff 

688.  \  779. 
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the  Court  was  true  as  far  as  it  went,  and  that,  if  the  Court 
desired  further  information  or  further  materials,  it  should 
have  asked  for  them.  The  Court  is  neither  buyer  nor 
seller,  and  it  is  the  duty  of  eveiy  one  laying  materials 
before  it  for  the  purpose  of  obtaining  its  approval  of  any 
transaction  to  take  oare  that  the  materials  furnished  to 
guide  the  Court  shall  not  be  "  incomplete  or  misleading." 
Accordingly  the  sale  of  a  Uf e  interest  tmder  the  direction 
of  the  Court  has  been  set  aside  after  the  lapse  of  several 
years  upon  proof  that  the  tenns  were  sanctioned  on  the 
strength  of  adverse  medical  opinions  communicated  to  the 
Court  by  the  buyer,  while  less  unfavourable  opinions 
known  to  the  buyer  were  withheld  (z). 
Effect  of  Vendors  of  land  may,  and  constantly  do  in  practice,  sell 
Editions  Under  conditions  requiring  the  purchaser  to  assume  par- 
as  to  title,  ticular  states  of  fact  and  title.  But  such  conditions  must 
not  be  misleading  as  to  any  matter  within  the  vendor's 
knowledge  (a).  ^^  The  vendor  is  not  at  liberty  to  require 
the  purchaser  to  assume  as  the  root  of  his  title  that  which 
documents  within  his  possession  show  not  to  be  the  fact, 
even  though  those  documents  may  show  a  perfectly  good 
title  on  another  ground : "  and  if  this  is  done  even  by  a 
perfectly  innocent  oversight  on  the  part  of  the  vendor  or 
his  advisers,  specific  performance  will  not  be  enforced  (i). 
A  special  condition  limiting  the  time  for  which  title  is  to 
be  shown  must  be  fair  and  explicit,  and  "  give  a  perfectly 
fair  description  of  the  nature  of  that  which  is  to  form  the 
root  of  title  "  (c). 

The  House  of  Lords  decided  in  JFilde  v.  Oibsofi  (d)  that 
the  vendor's  silence  as  to  a  right  of  way  over  the  pio- 


Kon-dis- 
doflore  of 
d^eot  of 


(2)  Boncell  v.  Coaks  (C.  A.),  27 
Ch.  D.  424 ;  per  Cur.  at  p.  454. 

(a)  Heywood  v.  Mallalieu,  26  Ch. 
357  (definite  adrerse  claims  known 
to  a  vendor  must  be  disclosed  eyen 
if  he  thinks  them  unfounded). 

{b)  Broad  y.  Munton,  12  Ch.  D. 
131  (C.  A.),  per  Cotton,  L.  J.  at  p. 
149  :  whether  this  would  be  suffi- 
cient ground  for  rescinding   the 


contract,  qu<iere,  per  Jessel,  M.  B. 
at  p.  142. 

(e)  Marth  and  Earl  OranviUe  (C. 
A.),  24  Ch.  D.  11,  22,  where  the 
purchaser  was  held  not  bound  to 
accept  as  the  commencement  of 
title  a  voluntary  deed  not  stated  in 
the  contract  to  be  such. 

(rf)  1  H.  L.  C.  606. 
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perty,  of  the  existence  of  which  he  was  not  shown  to  be  title  not 
aware,  was  no  ground  for  setting  aside  the  contract.    This  ^^^  ^ 
reversed  the  decision  of  Biiight  Bruce,  V.-C.  (e),  who  held  vendor: 
that  the  silence  of  the  particulars  taken  together  with  the  Gibson, 
condition  of  the  property  (for  the  way  had  been  enclosed) 
amounted  to  an  assertion  that  no  right  of  way  existed.   In 
any  view  it  seems  an  extraordinary,  not  to  say  dangerous, 
doctrine  to  say  that  a  vendor  is  not  bound  to  know  his 
own  title,  so  far  at  least  as  with  ordinary  diligence  he  may 
know  it :  and  the  case  is  severely  criticized  by  Lord  St. 
Leonards  (/).    The  bish  case  relied  on  by  the  Lords  as  a 
direct  authority  may  be  distinguished  on  the  ground  that 
the  representation  there  made  by  the  lessor  that  there  was 
no  right  of  way  was  made  not  merely  with  an  honest  belief, 
but  with  a  reasonable  belief  in  its  truth  [g). 

The  decision  in  Wilde  v.  Gibson  was  much  influenced  by 
the  purchaser's  case  having  been  rested  in  the  pleadings 
to  a  certain  extent  upon  charges  of  actual  fraud,  which 
however  were  abandoned  in  argument:  the  doctrine  of 
constructive  notice,  it  was  said,  could  not  be  applied  in 
support  of  an  imputation  of  direct  personal  fraud.  Even 
so  the  result  in  modem  practice  would  only  be  that  the 
plaintiff  would  have  to  pay  the  costs  occasioned  by  the 
unfounded  charges ;  he  would  not  lose  any  relief  for  which 
he  otherwise  showed  sufficient  groimds  {k).  And  on  exa- 
mining the  pleadings  it  is  difficult  to  find  any  imputation 
sufficient  to  justify  the  grave  rebukes  expressed  in  the 
judgments  {i).  Altogether  the  case  strongly  illustrates  the 
confusion  and  inconvenience  which  follow  from  the  use 
of  the  word  fraud  with  a  latitude  inconsistent  with  its 

(5)  S.  G.  fiom.  Oibtm  y.  D'JSate,  (A)  Billiard  ▼.  Biffe,  L.  B.  7  H. 

2  1 .  &  G.  642.  L.  39 ;  see  next  chapter. 

(/)  Sngd.Lawof  IVoperty,  614,  (0  The  biU  in  QAaon  y.  D'EsU^ 

637,  &o.  which  is  to  be  found  in  the  printed 

(^)  Indeed  the  GopH-,  »' *-  «-^b    of     1848,    has    the    woida 

haye  thought  it  was  refuUj  concealed  *'  in  one  pas- 
standing  tiie  adye'  :  '*  fraudulently  concealed  " 
action.  Legge  y.  lother  may  mean,  of  course, 
B.  606,  Sugd.  op,  ulently  in  a  technical  sense. 
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General 
rule. 


Exception 
as  to  ooou« 
pation 
lea 


leaaes. 


ordinary  and  natural  meaning.  It  was  also  said  by  Lord 
Campbell  that  a  court  of  equity  will  not  set  aside  an 
executed  conveyance  on  the  ground  of  misrepresentation 
or  concealment^  but  only  for  actual  fraud  (k) :  but  this 
dictum  has  not  been  followed.  Where  copyhold  land  has 
been  sold  as  freehold,  apparently  in  good  faith,  the  sale 
was  set  aside  after  conveyance  (/).  Here,  however,  the 
seller  had  notice  when  he  bought  the  land  himself  that 
some  part  of  it  at  least  was  copyhold.  On  the  other  hand 
there  may  be  a  want  of  diligence  on  the  purchaser's  part 
which,  although  not  such  as  to  deprive  him  of  the  right  of 
rescinding  the  contract  before  completion,  would  preclude 
him  from  having  the  sale  set  aside  after  conveyance  (m). 

As  a  general  result  of  the  authorities  there  seems  to  be 
no  doubt  that  on  sales  of  real  property  it  is  the  duty  of  the 
party  acquainted  with  the  property  to  give  substantially 
correct  information,  at  all  events  to  the  extent  of  his  own 
actual  knowledge  (n),  of  all  facts  material  to  the  desorip* 
tion  or  title  of  the  estate  offered  for  sale,  but  not  of 
extraneous  facts  affecting  its  value:  the  seller,  for  example, 
is  not  boimd  to  tell  the  buyer  what  price  he  himself  gave 
for  the  property  (o). 

The  general  rule  seems  not  applicable  as  between  lessor 
and  lessee,  where  the  letting  is  for  an  oooupation  by  the 
lessee  himself,  and  so  far  as  concerns  any  physical  fact 
which  can  be  discovered  by  inspection;  for  in  ordinary 
circumstances  the  landlord  is  entitled  to  assume  that  the 
tenant  will  go  and  look  at  the  premises  for  himself,  and 
therefore  is  not  bound  to  tell  him  if  they  are  in  bad  repair 
or  even  ruinous  {p). 


li 


[k)  1  H.  L.  C.  632. 

[t)  MartY.St€aine,7  Ch,J).i2; 
alflo  in  Hay  garth  y.  Wearing^  12  Eq. 
320,  an  executed  conveyance  was 
set  aside  on  simple  misrepresenta- 
tion. 

(m)  M'Oulloch  y.  Gregory ,  1  K.  & 
J.  286,  where  a  will  was  mis-stated 
in  tlie  abstract  so  as  to  conceal  a 
defect  of  title,  but  the  purchaser 


omitted  to  examine  the  originals. 

(»)  See  Jolijfe  y.  Baker,  11  Q»B. 
I).  255,  but  that  case  is  of  little 
authoritj,  if  any,  on  the  question 
of  contract,  see  per  Smith,  J.  in 
Pakner  y.  Johmon^  12  Q.  B.  D.  at 
p.  37,  explaining  his  own  part  in 
Joliffe  y.  Baker. 

U)  3  App.  Ca.  1267. 

\p)  Keatet  y.  Earl  Cadogan,  10  0. 
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E.  Family  Settlements.  Fanuly 

In  the  negotifttioiifi  for  family  Bettlemects  and  com-  ^^^. 
promises  it  is  the  duty  of  the  parties  and  their  professional  ^'r  ?* 
agents  not  only  to  abstain  from  misrepreeentations,  but  to  docnre. 
communicate  to  the  other  parties  all  material  facts  vithin 
their  knowledge  affecting  the  rights  to  be  dealt  mth.  The 
omiesiou  to  make  such  communication,  even  without  any 
wrong  motive,  is  a  ground  for  setting  aside  the  transaction. 
"  Full  and  complete  oommunioation  of  all  material  oiroum- 
stances  is  what  the  Court  must  insist  on  "  (y).  "  Without 
full  disclosure  houest  intention  is  not  sufficient,"  and  it 
makes  no  difference  if  the  non-disclosure  is  due  to  an 
honest  but  mistaken  opinion  as  to  the  materiality  or 
accuracy  of  the  information  withheld  (r).  The  operation 
of  this  rule  is  not  affected  by  the  leaning  of  eqwty,  as  it 
is  oalled,  towards  supporting  re-settlements  and  siinilar 
arrangements  for  the  sake  of  peace  and  quietness  in 
families  (s). 

F.  Partnership,  Contracts  to  take  Shares  in  Companies,  and  Pnrtner- 
Cmtracts  of  Promoters.  ^bwta 

The  contract  of  partnership  is  always  described  as  one  to  take 
in  which  the  utmost  good  faith  is  required.  So  far  as  this  ^''"■■ 
principle  applies  to  the  relations  of  partners  after  the 
partnership  is  formed,  it  belongs  to  the  law  of  partnership 
aa  a  special  and  distinct  subject ;  and  in  fact  the  principle 
is  worked  out  in  definite  rules  to  such  an  extent  that  it  is 
seldom  appealed  to  in  its  general  form.  But  it  also  applies 
to  the  transactions  preoeding  the  formation  of  a  partner- 
ship, or  rather  its  full  and  apparent  constitution.     For 


B.  S91.  20  L.  S.  C.  P.  76. 

The 

■■      "    ■   •  •     te  t«et  ia  («B  in  the 

ten  of  title: 

CixU,  4i.  Co., 

[  would  be  ftfleotod. 

(S)  GorAm 

473. 

r.  MaliolUu,  26  Ch. 

(r)  JJ.  177. 

go  F    It  can 

Fan,.  20  £q.  QSS. 

508 


MISREPRESENTATION  AND  FRAUD. 


example,  an  intending  partner  xnnst  not  make  a  private 
profit  out  of  a  dealing  undertaken  by  ^ini  on  behalf  of 
the  future  firm  (t).  There  is  little  or  no  direct  authority 
to  show  that  a  person  inyiting  another  to  enter  into  part- 
nership with  him  is  bound  not  only  to  abstain  from  mis- 
statement, but  to  disclose  everything  within,  his  knowledge 
that  is  material  to  the  prospects  of  the  undertaking.  But 
the  existence  of  such  a  duty  (the  precise  extent  of  which 
must  be  determined  in  each  case  by  the  relative  position 
and  means  of  knowledge  of  the  parties)  is  postulated  by 
the  stringent  rules  which  have  been  laid  down  as  binding 
on  the  promoters  of  companies.  These  are  expressed 
with  the  more  strictness,  inasmuch  as  the  public  to  whom 
promoters  address  themselves  are  for  the  most  part  not 
versed  in  the  particular  kind  of  business  proposed,  but  are 
simply  persons  in  search  of  an  investment  for  their  money, 
and  with  slight  means  at  hand,  if  any,  of  verifying  the 
statements  made  to  them. 
Prospec-  «  The  public,"  it  is  said, "  who  are  invited  by  a  prospectus 
be  both  to  join  in  any  new  adventure,  ought  to  have  the  same 
Sdn^^.  opportunity  of  judging  of  everything  which  has  a  material 
tivelj  bearing  on  its  true  character  as  the  promoters  themselves 
correo  .  possess  "  (w) :  and  those  who  issue  a  prospectus  inviting 
people  to  take  shares  on  the  faith  of  the  representations 
therein  contained  are  bound  « not  only  to  abstain  from 
stating  as  fact  that  which  is  not  so,  but  to  omit  no  one 
fact  within  their  knowledge  the  existence  of  which  might 
in  any  degree  affect  the  nature  or  extent  or  quality  of  the 
privileges  and  advantages  which  the  prospectus  holds  out 
as  an  inducement  to  take  shares"  (x).  Therefore  if  un- 
true or  misleading  representations  are  made  as  to  the 

(0  Lindley,  1.  579;  Fawcett  v.  (m)  Lord  Chelmsford  in  Cmtral 

Whitehwuf,  1  K.  &  M.  132.    Yet  Ry,  Co,  of  Venezuela  r.  Kitch^  L.  R. 

the  duty  is  incident,  not  precedent,  2  H.  L.  99,  113. 

to  the  contract  of  partnership:  for  (x)  EindersleyjY.-C.ifMr^rMiM- 

if  there  were  not  a  complete  con-  wick^  ^.  Co.  v.  Muggeridge^  1  Dr. 

tract  of  partnership  there  would  be  &  Sm.  363,  381,  adopted  by  Lord 

no  duty  at  all.  Chelmsford,  /.  r. 
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character  and  value  of  the  property  to  be  acquired  by  a 
company  for  the  purposes  of  its  operations  (y),  the  privileges 
and  position  secured  to  it,  the  amount  of  capital  (z),  or 
the  amount  of  shares  already  subscribed  for  (a),  a  person 
who  has  agreed  to  take  shares  on  the  faith  of  such  repre- 
sentations, and  afterwards  discovers  the  truth,  is  entitled 
to  rescind  the  contract  and  repudiate  the  shares,  if  he  does 
so  within  a  reasonable  time  and  before  a  winding-up  has 
given  the  company's  creditors  an  indefeasible  right  to  look 
to  him  as  a  contributory.  For  full  information  on  this 
subject  the  reader  is  referred  to  Lord  Justice  lindley's 
treatise  (b). 

There  is  likewise  a  fiduciary  relation  between  a  promoter  Duty  of 
and  the  company  in  its  corporate  capacity,  which  imposes  tooSn^ 
on  the  promoter  the  duty  of  full  and  fair  disclosure  in  any  pcuiy* 
transaction  with  the  company,  or  even  with  persons  pro- 
visionally representing  the  inchoate  company  before  it  is 
actually  formed  {c).    Promoters  who  form  a  company  for 
the  purpose  of  buying  their  property  are  not  entitled  to 
deal  with  that  company  as  a  stranger  (cQ.     They  must 
provide  it  with  "a  board  of  directors  who  can  and  do 
exercise  an  independent  and  intelligent  judgment  on  the 
transaction"  {e). 

The  Companies  Act,  1867,  s.  38,  makes  it  the  duty  of 
promoters  of  a  company  to  disclose  in  the  prospectus  any 
previous  contract  entered  into  by  the  company  or  the 


(y)  Jteeie  Itiver  Silver  Mining  Co. 
y.  Smithy  L.  B.  4  H.  L.  64,  affg. 
8.  c.  fiom.  Smith^i  ca.  2  Ch.  604. 

(z)  Central  Ry.  Co,  of  Venezuela  v. 
Kitehy  iupra. 

(a)  Wright's  ca.  7  Ch.  56 ;  op. 
Moore  ^  De  la  Torre'e  ca.  18  Eq. 
661. 

(b)  Lindley  on  Partnership,  2. 
935,  1424.  And  see  American  Law 
Review,  N.  S.  vol.  1^.  177  (March, 
1880),  "Effect  of  IVaud  on  Sub- 
scriptions to  Stock,''  by  Seymour 
D.  Thompson,  where  Engli^  and 
American  authorities  are  very  fully 


coUected.    Mere  oommunication  to 
the  company  Is  not  a  sufficient  re- 

Sudiation.  The  shareholder  must 
o  something  to  alter  his  status  as 
a  member:  per  Ldndley,  L.  J. 
Seottiih  Petroleum  Co,  23  Ch.  D.  435. 

(e)  New  Sombrero  Photphate  Co. 
T.  Erlanger^  6  Ch.  D.  73,  per  James, 
L.  J.  at  p.  118 ;  affd.  in  H.  L.  nom. 
Erlanger  v.  New  Sombrero  Phosphate 
Co.  3  App.  Ca.  1218 ;  Bagnall  v. 
Carlton,  6  Ch.  D.  371. 

{d)  Erlanger  v.  Neio  Sombrero 
Phosphate  Co.  3  App.  Ca.  at  p.  1268. 

(e)  lb.  at  pp.  1229,  1236,  1255, 
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promoters ;  in  default  of  which  the  prospectus  is  deemed 
"  fraudulent  on  the  part  of  the  promoters,  directors,  and 
officers  of  the  company  knowingly  issuing  the  same  "  as 
regards  any  one  taking  shares  on  the  faith  of  the  prospectus 
and  without  notice  of  the  contract.  This  creates  no  duty 
on  the  part  of  any  one  who  was  not  a  promoter  at  the 
date  of  the  contract  (/),  nor  towards  any  one  but  share- 
holders (g) :  and  it  seems  the  right  it  gives  the  shareholder 
is  to  bring  an  action  of  deceit  against  the  delinquent  per- 
sonally, and  not  to  be  released  from  his  contract  (/).  The 
contracts  mentioned  in  this  very  loosely  drawn  enactment 
include  not  only  contracts  binding  or  intended  to  bind  the 
company  itself,  but  all  contracts  involving  dealings  with 
the  company's  shares  or  assets  which,  if  known  to  a  prudent 
man,  would  be  material  to  determine  his  judgment  as  to 
taking  shares  (A).  It  is  not  quite  dear  how  far  the  obliga- 
tions of  promoters  to  shareholders,  imder  this  clause  or 
otherwise,  can  be  waived  by  express  notice  m  the  pros- 
pectus. Special  terms  intended  to  have  that  effect,  and 
presumably  settled  under  good  advice,  are  however  in 
frequent  use. 

Contract  Thus  much  of  the  classes  of  contracts  to  which  special 
duties  of  this  kind  are  incident.  The  absence  of  any  such 
duty  in  other  oases  is  strongly  exemplified  by  the  contract 
to  marry.  Here  there  is  no  obligation  of  disclosure,  except 
so  far  as  the  woman's  chastity  is  an  implied  condition.  The 
non-disclosure  of  a  previous  and  subsisting  engagement 
to  another  person  (t),  or  of  the  party's  own  previous  in- 
sanity {k)f  is  no  answer  to  an  action  on  the  promise.  If 
promises  to  marry  are  to  give  a  right  of  action,  one  would 
think  the  contract  should  be  treated  as  one  requiring  the 
utmost  good  faith :  but  such  are  the  decisions. 

(/)  Oover't  oa.  20  Eq.  114,  1  Oh.       (C.  A.),  6  C.  P.  D.  465  (with  con- 
D.  182.  siderable  differences  of  (pinion). 

(a)  Cornell  y,  jffay,  L.  R.  8  0.  P.  (t)  Beachey  v.  Brown^  E.  B.  &  E. 

328.  796,  29  L.  J.  Q.  B.  105. 

(k)  Baker  v.  Cartwright^  10  C.  B. 
124. 


(A)   Twycro98  v.  Grant  (0.  A.),  2  (k) 

C.  V.  D.  469,  SuUivan  v.  Mitealfe      N.  S. 
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Marriage  itself  is  said  not  to  be  avoided  even  by  aotued 
fraud  (/),  but  the  reasons  for  this  are  obviously  of  a  different 
kind :  nor  is  a  marriage  settlement  rendered  voidable  by 
the  wife's  non-disclosure  of  previous  misconduct  (m). 

Beasons  have  already  been  given  for  abstaining  from  the 
attempt  to  state  a  more  general  rule  for  the  treatment  of 
contracts  entered  into  by  one  party  in  consequence  of 
representations  made  by  the  other  which  were  not  true  in 
fact,  but  not  known  to  be  imtrue  by  the  person  making 
them.  We  proceed  to  deal  with  the  question  of  fraudulent 
misrepresentation,  deceit,  or  fraud  in  the  strict  and  only 
proper  sense. 

Part  2. — Fraud. 

Fraud  generally  includes  misrepresentation.    Its  specific  Fraud 
mark  is  the  presence  of  a  dishonest  intention  on  the  part  ^udfes^ 
of  him  by  whom  the  representation  is  made.     In  this  case  misrepre- 
we  have  a  mistake  of  one  party  caused  by  a  representation 
of  the  other,  which  representation  is  made  by  deliberate 
words  or  conduct  with  the  intention  of  thereby  procuring 
consent  to  the  contract,  and  without  a  belief  in  its  truth. 

There  are  some  instances  of  fraud,  however,  in  which  But  not 
one  can  hardly  say  there  is  a  misrepresentation  except  by  asThwi  a 
a  forced  use  of  language.    It  is  fraudulent  to  enter  into  a  contract  is 
contract  with  the  design  of  using  it  as  coi  instrument  of  a  ool- 
wrong  or  deceit  against  the  other  party.   Thus  a  separation  ^^^'^qI 
deed  is  fraudulent  if  the  wife's  real  object  in  consenting  or  or  unlaw- 
procuring  the  husband's  consent  to  it  is  to  be  the  better  poa^^^ 
able  to  renew  a  former  illicit  intercourse  which  has  been  ^thout 
concealed  from  him.     "  None  shall  be  permitted  to  take  of  per- 
advantage  of  a  deed  which  they  have  fraudulently  induced  farming 

(0  Smft  V.  Kelly,  3  Rnapp,  P.  C.  (m)  Evant  v.  Carringion,  2  D.  F. 

257,  293:    but  Lord  Brougham's  J.  481.    It  is  *'            "  '    -  t 

language  is  much  too  wide  ;  as  to  that    non-d' 

the  pomt  actually  decided  see  p.  would  be  < 

519  below.  ration  de' 
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another  to  execute  that  thej  may  oommit  an  injury  against 
morality  to  the  injury  and  loss  of  the  party  by  whom  the 
deed  is  executed  "  (n).  So  it  is  fraud  to  obtain  a  contract 
for  the  transfer  of  property  or  possession  by  a  representa- 
tion that  the  property  will  be  used  for  some  lawful  purpose, 
when  the  real  intention  is  to  use  it  for  an  unlawful  pur- 
pose (o).  It  has  been  said  that  it  is  not  fraud  to  make  a 
contract  without  any  intention  of  performing  it,  because 
peradventure  the  party  may  think  better  of  it  and  perform 
it  after  all:  but  this  was  in  a  case  where  the  question  arose 
wholly  on  the  form  of  the  pleadings,  and  in  a  highly  tech- 
nical and  now  happily  impossible  manner  (p).  And  both 
before  and  since  it  has  repeatedly  been  considered  a  fraud 
in  law  to  buy  goods  with  the  intention  of  not  paying  for 
them  {q).  Here  it  is  obvious  that  the  party  would  not 
enter  into  the  contract  if  he  knew  of  the  fraudulent  inten- 
tion :  but  the  fraud  is  not  so  much  in  the  concealment  as 
in  the  character  of  the  intention  itself.  It  would  be  ridi- 
culous to  speak  of  a  duty  of  disclosure  in  such  cases.  Still 
there  is  ignorance  on  the  one  hand  and  wrongful  contri- 
vance on  the  other,  such  as  to  bring  these  cases  within  the 
more  general  description  of  fraud  given  in  Ch.  YIIL 
p.  391,  above. 
Right  of  The  party  defrauded  is  entitled,  and  was  formerly  en- 
frauduie^  titled  at  law  as  well  as  iii  equity,  to  rescind  the  contract, 
contract,  a  Fraud  in  all  courts  and  at  all  stages  of  the  transaction 
has  been  held  to  vitiate  all  to  which  it  attaches  "  (r). 


(»)  £van$  V.  Carrington,  2  D.  F. 
J.  481,  601 ;  cp.  £van*  v.  Edmonds, 
13  C.  B.  777,  where,  however,  ex- 
press representation  was  ayerz^. 

(o)  Fsret  v.  mil,  15  0.  B.  207, 
23  L.  J.  G.  F.  185,  concedes  this, 
deciding  only  that  possession  ac- 
tually given,  under  the  contract 
cannot  be  treated  as  a  mere  trespass 
by  the  party  defrauded. 

(p)  Hemingway  v.  Hamilton^  4  M. 
&  W.  115. 

(q)  Ferguson  v.  Carrington,  9  B.  & 
C.  59  ;  Load  v.  Oreen,  15  M.  &  W. 


216,  16  L,  J.  Ex.  113;  JFhUe  r. 
Garden,  10  0.  B.  919,  923,  20  L.  J. 
C.  P.  166 ;  Chugh  v.  Z.  ^  N.  W. 
Ry.  Co.  L.  R.  7  Ex.  26 ;  Ex  parte 
Whiitaker,  10  Ch.  446,  449,  per 
Mellish,  L.  J.;  Donaldsonv. Farwelij 
3  Otto  (93  U.  S.)  631.  But  it  ia 
not  such  a  **  false  representation  or 
other  fraud"  as  to  constitute  a 
misdemeanor  under  s.  11,  snb-s.  19 
of  the  Debtors  Act,  1869;  Ex 
parte  Brett,  1  Ch.  D.  161. 

(r)  Per  Wilde,  B.  Udell  t.  Ather- 
ton,  7H.  &N.  atp.  181. 
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We  shall  now  consider  the  elements  of  fraud  separately :  Elements 
and  first  the  false  representation  in  itself.  It  does  not  ^  ^  ' 
matter  whether  the  representation  is  made  by  express 
words  or  by  oonduot,  nor  whether  it  consists  in  the  posi- 
tive assertion  or  suggestion  of  that  which  is  false,  or  in  the 
active  concealment  of  something  material  to  be  known  to 
the  other  party  for  the  purpose  of  deciding  whether  he 
shall  enter  into  the  contract.  These  elementary  rules  are 
so  completely  established  and  so  completely  assumed  to  be 
established  in  all  decisions  and  discussions  on  the  subject 
that  it  will  suffice  to  give  a  few  instances.' 

There  may  be  a  f cilse  statement  of  specific  facts :  this  Examples 
seldom  occurs  in  a  peif ectly  simple  form.  Canham  v.  ig^t  repro- 
Barry  («)  is  a  good  example.  There  the  contract  was  for  wntation. 
the  sale  of  a  leasehold.  The  vendor  was  under  covenant 
with  his  lessor  not  to  assign  without  lioenoe,  and  had 
ascertained  that  such  licence  would  not  be  refused  if  he 
could  find  an  eligible  tenant.  The  agreement  was  made 
for  the  purpose  of  .one  M.  becoming  the  occupier,  and  the 
purchaser  and  M.  represented  to  the  vendor  that  M.  was  a 
respectable  person  and  could  give  satisfactoiy  references 
to  the  landlords,  which  was  contrary  to  the  fact.  This  was 
held  to  be  a  fraudulent  misrepresentation  of  a  material 
fact  such  as  to  avoid  the  contract.  A  more  frequent  case 
is  where  a  person  is  induced  to  acquire  or  become  a 
partner  in  a  business  by  false  accounts  of  its  position  and 
profits  {t). 

Or  the  representation  may  be  of  a  general  state  of 
things :  thus  it  is  fraud  to  induce  a  person  to  enter  into  a 
particular  arrangement  by  an  incorrect  and  unwarrantable 
assertion  that  such  is  the  usual  mode  of  conducting  the 
kind  of  business  in  hand  {u).  How  far  it  must  be  a  repre- 
sentation of  existing  facts  will  be  specially  considered. 

(«)  16  G.  B.  597 ;  24  L.  J.  C.  P.  held  Toidable  for  misreDxeBentation 

100.  in  the  pror  -le 

\t)  E,  g,  Rawlint  t.  Wiekham^  3  kind. 
Be  G.  &  J.  304.    The  oaaes  where  (m)  Ite^ 

conlracts  to  take  ahazes  haye  been  680. 

P. 
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mere 
si]enoe: 
Smith  r. 
Haghefl. 


What  k         *<  Active  concealment "  seems  to  be  the  appropriate  de- 
scription for  the  following  sorts  of  conduct :  taking  means 
appropriate  to  the  nature  of  the  case  to  prevent  the  other 
pctfty  from  learning  a  material  fact — sach  as  using  eontri- 
vanoes  to  hide  the  defects  of  goods  sold  {x) :  or  making  a 
statement  true  in  terms  as  far  as  it  goes,  but  keeping 
silence  as  to  other  things  whioh  if  disclosed  would  alter  the 
whole  effect  of  the  statement,  so  that  what  is  in  &ct  told 
is  a  half  truth  equivalent  to  a  falsehood  (f/) :  or  allowing 
the  other  party  to  proceed  on  an  erroneous  belief  to  which 
one's  own  acts  have  contributed  (s).     It  is  sufficient  if  it 
appears  that  the  one  party  knowingly  assisted  in  inducing 
the  other  to  enter  into  the  contract  by  leading  him  to 
believe  that  which  was  known  to  be  false  (a).    Thus  it  is 
where  one  party  has  made  an  innocent  misrepresentation, 
but  on  discovering  the  error  does  nothing  to  undeceive  the 
other  {b).    As  to  this  last  point  it  is  to  be  observed  that  in 
ordinary  cases  it  is  not  the  duty  of  one  party  to  a  contract 
to  correct  a  misapprehension  of  the  other  to  which  he  has 
done  nothing  to  contribute,  though  he  may  be  aware  of  it 
"Passive  acquiescence  in  a  self-deception "  (c)  cannot  be 
put  on  the  same  footing  as  an  active  encouragement  of  it 
which  has  the  nature  of  "  aggressive  deceit "  (</).    Even  if 
the  one  party  asks  the  other  a  question  as  to  some  colla- 
teral matter  on  whioh  he  is  not  bound  to  give  information, 
mere  silence  on  the  other's  part  is  not  equivalent  to  a  re- 
LaidUwr.  presentation.     This  was  decided  by  the  Supreme  Court  of 
^^*"*       the  United  States  in  Laidlaw  v.  Organ  {e).    The  contract 
there  in  question  was  a  sale  of  tobacco.     On  the  morning 


{x\  See  Benjamin  on  Sale,  449. 

(y)  reek  v.  Ottmey,  L.  R.  6  H.  L. 
392,  403. 

(«)  Hill  V.  Gray,  1  Stark.  434,  as 
explained  in  Keatea  v.  Earl  Cadogan, 
10  C.  B.  591,  600;  20  L.  J.  C.  P. 
76  ;  qu.  if  the  explanation  does  not 
really  oyemile  the  particular  deoi- 
Hion,  per  Lord  Chehnsford,  L.  R.  6 
H.  L.  391  ;  Benjamin,  461-2. 

(a)  Per  Blackburn,  J.  Leev^Jones, 


17  0.  B.  N.  S.  at  p.  607 ;  34  L.  J. 
C.  P.  at  p.  140. 

(b)  HeyneUy.  Sprye,  I  D.  M.  Q. 
at  p.  709. 

(e)  Smith  ▼.  Mt4yhe*,  L.  R.  6  Q. 
B.  697,  603. 

(d)  Keates  v.  Earl  Cadoyan,  tupra, 

[e)  2  Wheat.  178.  The  caae  is 
ahnost  exactly  parallel  to  Smith  t. 
Httghet  (last  note  but  one),  but  was 
not  there  cited. 
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of  the  sale  the  buyers  knew,  but  the  sellere  did  not  kno^, 
that  peace  had  been  concluded  between  the  United  States 
and  England.  The  Bellere  aaked  if  there  was  any  news 
aSeoting  the  market  price.  The  buyers  gave  no  answer, 
and  the  sellers  did  not  insist  on  having  one,  and  it  wae  held 
that  the  sOence  of  the  buyers  was  not  a  fraudulent  conceal- 
ment. And,  notwithstanding  that  the  decision  has  been 
oritioized  (/),  it  seems  right ;  for  silence  in  such  a  case  is 
of  itself  equivalent  at  most  to  saying,  "  It  is  not  our  bosi- 
neas  to  tell  you" ;  which  indeed,  as  a  part  of  the  general 
law,  the  other  party  may  be  presumed  to  know  already. 
The  real  question  in  such  a  case  is  whether  there  was 
nothing  beyond  mere  silence.  If  there  is  evidence  of  any 
departnie  from  the  attitude  of  passive  aoquiesoence,  to 
that  extent  there  is  evidence  of  fraud  ;  and  perhaps  it  is 
not  too  much  to  say  that  the  Court  should  be  astute  to 
find  it. 

That  which  gives  the  character  of  fraud  to  a  represen-  Bepreomi. 
tatioQ  untrue  in  fact  is  that  it  is  made  without  belief  in  q^,^ 
its  truth ;  not  neoessarily  with  positive  knowledge  of  its  J^'^"?* 
falsehood.     Where  a  false  repiesentation  amounts  to  an  its  troth: 
actionable  wrong,  it  is  always  in  the  party's  choice,  as  an  ^'^ 
alternative  remedy,  to  seek  rescission  of  the  oontraot,  if  any,  ledge  of 
which  has  been  induced  by  the  fraud :  and  the  oases  at  ^^  „a(im- 
oommon  law  have  established  that  a  false  representation  "b^- 
may  be  a  substantiTe  ground  of  action  for  damages  though  ^^^  ** 
it  is  not  shown  that  the  person  making  the  statement  knew 
it  to  be  false.    It  is  enough  to  show  that  he  made  it  as 
being  true  within  his  own  knowledge,  with  a  view  to 
eeoure  some  benefit  to  himself,  or  to  deceive  a  third 
person,  and  without  believing  it  to  be  true  (^).     On  the 

(/]  1  prooeed  with  the  oontnct.    A.  ia 

the   •  t  not  bound  to  inform  B." 

adopt  r  (?)   Thylar  i.AiAton,nK.&W. 

of  thi  .  401 ;    Stan,  r.  Edmond,,  13  C.  B. 

and  I  I  777.     See  Benjamin  on  3sle,  416— 

oonlzi  -  423,  where  the  otsea  ata  fully  dis- 
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Effect  of 
reckless 
igno- 
rance. 


other  hand  there  is  no  actionable  wrong  in  a  representa- 
tion which  though  untrue  in  fact  is  believed  to  be  true  by 
the  person  making  it  (A),  even  if  the  belief  is  not  held  on 
reasonable  grounds.  Therefore  a  plaintiff  claiming  damages 
for  false  representation  must  distinctly  allege  and  proye 
against  the  defendant  either  knowledge  of  tiie  statement 
being  imtrue  or  reckless  indifference  as  to  its  truth  (>). 
But  the  presence  or  absence  of  reasonable  grounds  is  rele- 
vant and  important  for  determining  whether  the  belief 
was  really  entertained.  '^  Supposing  a  man  makes  an 
imtrue  statement,  which  he  asserts  to  be  the  result  of  a 
bona  fide  belief  of  its  truth,  how  can  the  bona  fides  be  tested 
except  by  considering  the  groimds  of  such  belief?"  {k). 

Silence  is  equivalent  to  misrepresentation  for  this  pur- 
pose if  '^  the  withholding  of  that  which  is  not  stated  makes 
that  which  is  stated  absolutely  false,"  but  not  otherwise  (/). 

It  is  also  sufficiently  certain  that  mere  ignorance  as  to 
the  truth  or  falsehood  of  a  materickl  assertion  which  turns 
out  to  be  untrue  must  be  treated  as  equivalent  to  know- 
ledge of  its  untruth.  "  If  persons  take  upon  themselves 
to  make  assertions  as  to  which  they  are  ignorant  whether 
they  are  true  or  untrue,  they  must  in  a  civil  point  of  view 
be  held  as  responsible  as  if  they  had  asserted  that  which 
they  knew  to  be  untrue  "  (/») .    In  other  words,  wilful  igno- 


(A)  Taylor  ▼.  Atkton^  tupra; 
CoUint  T.  Evant^  5  Q.  B.  820  ; 
OrmrodT.  Huth,  14  M.  &  W.  661. 
See  notes  to  Chandelor  v.  Loput^  1 
Sm.  L.  G.  174 ;  Higgint  y.  SameUf 
2  J.  &  H.  460,  466.  If  a  man 
affects  to  contract  as  an  agent  au- 
thorized by  a  principal,  hanng  in 
fact  no  authority,  it  has  been  said 
that  he  may  be  sued  on  the  false 
statement  as  a  wrong, '  *  even  though 
he  does  not  know  it  to  be  false,  but 
believes  without  sufficient  grounds 
that  the  statement  will  xdtimately 
turn  out  to  be  correct :"  per  Gur. 
Smout  Y.  Ilbery,  10  M.  &  W.  1,  9 : 
see  however  1  Sm.  L.  G.  178. 

(•)  Redgrave  v.  JSTwrrf,  0.  A.,  20 
Gh.  D.  at  p.  12. 


{k)  JTesUm  Bank  of  Scotland  y. 
Addie,  L.  B.  1  So.  &  D.  146,  per 
Lord  Ghelmsfoid  at  p.  162.  Lord 
Granwoith's  opinion  (p.  168)  comes 
to  the  same  thing,  but  points  out 
rather  more  strongly  that  it  is  a 
matter  of  evidence,  not  a  rule  of 
law. 

(I)  Beek  v.  Ounuyj  L.  B.  6  H.  L. 
377,  390,  403,  an  equity  case  of  the 
same  class.  For  other  examples  of 
suits  in  equi^  before  the  Judica- 
ture Acts  aniuogous  to  the  action 
of  deceit  at  law  see  Slim  v.  Orouektr^ 
1  D.  F.  J.  618  ;  HiU  y.  Lame,  1  £q. 
216,  220. 

(m)  Per  Lord  Gaims,  Ite$$»  RWer 
Silver  Mining  Co,  v.  Sntith,  L.  B.  4 
H.  L.  79 ;  Rawlina  y.  WUkham^  8 
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ranoe  maj  have  the  same  oonsequenoes  as  fraud  (n).  So 
may  ignorance  which,  though  not  wilful,  is  reckless :  as 
when  positive  assertions  of  fact  are  made  as  if  founded  on 
the  party's  own  knowledge,  whereas  in  truth  they  are 
merely  adopted  on  trust  from  some  other  person.  The 
proper  course  in  such  a  case  is  to  refer  distinctly  to  the 
authority  relied  upon  (o). 

It  is  no  less  established  that  a  person  who  makes  a  Negligent 
wrong  statement  as  to  a  fact  which  was  once  actually  J^^  ^ 
within  his  own  knowledge,  and  which  it  is  his  business  to  ^^'ois  onoe 
remember,  cannot  excuse  himself  by  alleging  that  he  had 
forgotten  it  at  the  time  of  making  the  statement  (p). 

The  general  principles  were  thus  summarized  by  Lord  Lord 
Hatherley,  when  Vice-ChanceUor :  ^^"" 

"  First.  Every  man  must  be  held  responsible  for  the  Sjbm^v. 
consequences  of  a  fsdse  representation  made  by  him  to  ^^^^>^>Bke7. 
another,  upon  which  that  other  acts,  and  so  acting  is 
injured  or  damnified. 

Secondly.  Every  man  must  be  held  responsible  for  the 
consequences  of  a  false  representation  made  by  him  to 
another,  upon  which  a  third  person  acts,  and  so  acting  is 
injured  or  damnified — provided  it  appear  that  such  false 
representation  was  made  with  the  intent  that  it  should 
be  acted  upon  by  such  third  person  in  the  manner  that 
occasions  the  injury  or  loss  {q). 


De  G.  ft  J.  304,  316.    At  common  belief  of  the  trnth  of  tbat  which  he 

law  the  same  mle  was  giyen  by  so  asserts." 

Maiile,  J.  in  JSvans  y.  Edmondtf  13  (»)  Owen  y.  SomaHf  4  H.  L.  C. 

C.  B.  777,  786.    "  I  oGnoeive  that  at  p.  1036. 

if   a  man   haying  no  knowledge  (o)  £awUns  y.  WiekAam,  3  De  G. 

whateyer  on  the  subject  takes  upon  ft  J.  at  p.  313,  Smith* €  ca.  2  Ch.  at 

himself  to  represent  a  certain  state  p.  611. 

of  facts  to  exist,  he  does  so  at  his  (p)  JBurrawes  y.  Lock,   10  Yes. 

peril,  and  if  it  be  done  either  with  470 ;  Slim  y.  Oroueher,  I  D.  F.  J. 

a  yiew  to  secure  some  benefit  to  518,  526. 

himself  or  to  deoeiye  a  third  person,  {q)  See  P&ek  y.  Ourmfff  L.  B.  6 

he  is  gtdltv  '^     '                      -\gb  H.  L.  396,  412. 

upon  hir  m 
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Thirdly.  The  injury  must  be  the  immediate  and  not  the 
remote  consequence  of  the  representation  thus  made  "  (r). 

These  rules,  it  will  be  observed,  are  stated  with  reference 
to  a  case  in  which  the  representation  is  made  with  know- 
ledge of  its  untruth.    The  case  of  culpable  ignorance  is 
not  considered. 
Other  Further,  a  fraudulent  statement  will  have  no  legal  effect 

^^15^  be      unless  the  party  to  whom  it  is  made  is  really  misled  by  it. 
dfiT^Ied  ^^  ^  expressed  in  cases  of  contract  by  the  saying  that 
the  fraud  must  be  dolus  dans  locum  contractui.    But  this 
point  will  be  more  conveniently  dealt  with  in  the  next 
chapter,  as  the  rule  extends  beyond  cases  of  actual  £raud. 

Sales  by  The  application  of  the  doctrine  of  fraud  to  sales  by 
^ploy-  auction  is  peculiar.  The  courts  of  law  held  the  employ- 
memtof  ment  of  a  puffer  to  bid  on  behalf  of  the  vendor  to  be 
evidence  of  fraud  in  the  absence  of  any  express  condition 
fixing  a  reserved  price  or  reserving  a  right  of  bidding; 
for  such  a  practice  is  inconsistent  with  the  terms  on  which 
a  sale  by  auction  is  assumed  to  proceed,  namely  that  the 
highest  bidder  is  to  be  the  purchaser,  and  ia  a  device  to 
put  an  artificial  value  on  the  thing  offered  for  sale  («). 
There  existed  or  was  supposed  to  exist  {t)  in  courts  of 
equity  the  different  rule  that  the  employment  of  one 
puffer  to  prevent  a  sale  at  an  undervalue  was  justifiable  (m), 
with  the  extraordinary  result  that  in  this  particular  case  a 
contract  might  be  valid  in  equity  which  a  court  of  law 
would  treat  as  voidable  on  the  ground  of  fraud.  The  Sale 
of  Land  by  Auction  Act,  1867  (30  &  31  Vict.  c.  48), 
assimilated  the  rule  of  equity  to  that  of  law.  The  Indian 
Contract  Act  (s.  123)  adopts  the  rule  of  the  common 
law  (a?). 

(r)  Bany  v.  Croikey^  2  J.  &  H.      Mortitner  ▼.  BM,  1  Ch.  10,  16. 
122.  (h)  Smith  v.  Ciarke,  12  Yes.  483 ; 


(•)  Orem  v.  Baver^toek,  14  0.  B.       Flint  v.  Woodin^  9  Ha.  618. 
K.  8.  204,  32  L.  J.  C.  P.  181.  (x)  «<  If  at  a  sale  ^  anotion  the 

(0  Doabt  was  thrown  upon  it  in      aeller  makes  use  of  pretended  bid- 
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Marriage  is,  to  some  extent,  an  exception  to  the  general  Frand  in 
rule:  but  marriage,  though  including  a  contract,  is  so  maniage. 
much  more  than  a  contract  that  the  exception  is  hardly  a 
real  one.  It  has  been  said  that  '^  unless  the  party  imposed 
upon  has  been  deceived  as  to  the  person  and  thus  has  given 
no  consent  at  aU,  [or  is  otherwise  incapable  of  giving  an 
intelligent  consent],  there  is  no  degree  of  deception  which 
can  avail  to  set  aside  a  contract  of  marriage  knowingly 
made  "  (y).  At  any  rate  a  marriage  is  not  rendered  in- 
valid by  the  parties  or  one  of  them  having  practised  a 
fraud  on  the  persons  who  performed  the  ceremony.  Where 
a  marriage  had  been  celebrated  in  due  form  by  Boman 
ecclesiastics  at  Bome  between  two  Protestants,  who  had 
previously  made  a  formal  abjuration  (the  marriage  not 
being  otherwise  possible  by  the  law  of  the  place  as  it  then 
was),  it  was  held  immaterial  whether  the  abjuration  had 
been  sincere  or  not,  though  as  to  the  woman  there  was 
strong  evidence  to  show  that  it  was  not  (z). 

We  may  observe  in  this  place  that  when  the  consent  of  Consent 
a  third  party  is  required  to  give  complete  effect  to  a  trans-  perrons 
action  between  others,  that  consent  may  be  voidable  if  2^*JJ^®4 
procured  by  fraud,  and  the  same  rules  are  applied,  so  far 
as  applicable,  which  determine  the  like  questions  as  be- 
tween contracting  parties.     Thus  where  the  approval  of 
the  directors  is  necessary  for  the  transfer  of  shares  in  a 
company,  a  false  description  of  the  transferee's  condition, 
such  as  naming  him  ^'gentleman"  when  he  is  a  servant  or 
messenger,  or  a  f abe  statement  of  a  consideration  paid  by 
him  for  the  shares,  when  in  truth  he  paid  nothing  or  was 


dingB  to  rabe  the  price,  the  sale  is 
voidable  at  the  option  of  the  buyer.  * ' 
(y)  Swi/i  V.  Kelly f  3  Knapp,  257, 
293 :  but  this  is  one  of  Lord 
Brougham*  B  doubtful  or  more  than 
doubtful  generalities.  In  several 
of  the  United  States  marriage  is  in 
some  oiicumstanoes  voidable  for 
fraud :  see  Mr.  Wald's  note  here, 
referring  to  Bishop  on  Mairiage 


and  Divorce,  }{  165—206.  The 
Scottish  CSourts  have  alao  set  aside 
marriages  where  the  woman's  con- 
sent, though  obtained  hy  fraudu- 
lent means  and  what  we  call  *'  un- 
due influence,"  appeared  to  have 
been  a  real  one:  Fraser  on  the 
Personal  and  Domestic  Relations, 
i.  234. 

"''    3 Knapp,  257. 
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paid  to  execute  the  transfer,  is  a  fraud  upon  the  directorB, 
the  object  being  to  mislead  them  by  the  false  suggestion 
of  a  real  purchase  of  the  shares  by  a  man  of  independent 
position ;  and  on  a  winding-up  the  Court  will  replace  the 
transferor's  name  on  the  register  for  the  purpose  of  making 
him  a  contributory  (a). 

(a)  Ex  parte  Kintrea,  5  Ch.  96,  FoffmU  oa.  and  WiUumu^  oa.  9  £q.  223 ; 
Lindlej,  2.  1436. 
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CHAPTER  X- 

The  Bight  of  Bescission. 

We  have  now  to  examine  a  class  of  conditions  whioh  apply  Examina- 
indifferently,  or  very  nearly  so,  to  cases  of  simple  mis-  q^^^^ 
representation  (that  is,  where  the  truth  of  a  representa-  on  z«ecifi- 
tion  is  in  any  way  of  the  essence  of  a  contract)  and  cases  of  <voidable 
fraud.    Some  of  them,  indeed,  extend  to  all  contracts  which  contracts, 
are  or  have  become  voidable  for  any  cause  whatever. 
The  questions  to  be  dealt  with  may  be  stated  as  follows : 
What  must  be  shown  with  regard  to  the  representation 
itself  to  give  a  right  to  relief  to  the  party  misled  P 

What  is  the  extent  of  that  right,  and  within  what 
bounds  can  it  be  exercised  P 

1.  As  to  the  representation  itself. 

A.  It  must  (except,  perhaps,  in  a  case  of  actual  fraud)  be  Ab  to  the 
a  representation  of  fact,  as  distinguished  on  the  one  hand  ^^^^^' 
from  matter  of  law,  and  on  the  other  hand  from  a  matter  relied  on 
of  mere  opinion  or  intention.  s^^g  a 

As  to  the  first  branch  of   the   distinction,  there  is  ?'^*'*^;^ 
authority  at  common  law  that  a  misrepresentation  of  the  of  matter 
legal  eflfect  of  an  instrument  by  one  of  the  parties  to  it  ^  iJ^'fJ^t 
does  not  enable  the  other  to  avoid  it  (a).    And  in  equity  ^.  asto 
there  is  no  reason  to  suppose  that  the  rule  is  otherwise,  fntnd). 
though  the  authorities  only  go  to  this  extent,  that  no 
independent  liability  can  arise  from  a  misrepresentation  of 
what  is  purely  matter  of  law  (5).    But  this  probably  does 

(a)  Zeioia  y.  Jones,  4  B.  &  C.  506.  [b)  Sashdatt  t.  Ford,  2  Eq.  760 ; 

Not  80  if  the  actual  contents  or      Beattie  ▼.  Lord  Ebury,  7  Gh.  777, 
nature  of  the  instniment  are  •—'-  "    *"   7  H.  L.  102,  130  (the 

represented,  aa  we  saw  in  Cb  trds  held  there  was  no 

ation  at  all). 
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not  apply  to  a  deliberately  fraudulent  mifi-statement  of  the 
law  (cj.  The  circumstances  and  the  position  of  the  parties 
may  well  be  such  as  to  make  it  not  imprudent  or  unreason- 
able for  the  person  to  whom  the  statement  was  made  to 
rely  on  the  knowledge  of  the  person  nuilnTig  it :  and  it 
would  certainly  work  injustice  if  it  were  held  necessary  to 
apply  to  such  a  case  the  maxim  that  every  one  is  presumed 
to  know  the  law. 
Andnot  As  to  the  sccond  branch,  we  must  put  aside  the  cases 
^J^^  already  mentioned  in  which  the  substance  of  the  fraud  is 
OTinten-  not  misrepresentation,  but  a  wrongful  intention  going  to 
the  whole  matter  of  the  contract.  Apart  from  these  it 
appears  to  be  the  rule  that  a  false  representation  of  motive 
or  intention,  not  amounting  to  or  including  an  assertion  of 
existing  facts,  is  inoperative.  "  It  is  always  necessary  to 
distinguish,  when  an  alleged  ground  of  false  representation 
is  set  up,  between  a  representation  of  an  existing  fact  which 
is  untrue  and  a  promise  to  do  something  in  future  "  (</)• 
On  this  ground  was  put  the  decision  in  Vernon  v.  Keys  («), 
where  the  defendant  bought  a  business  on  behalf  of  a 
partnership  firm.  The  price  was  fixed  at  4,500/.  on  his 
statement  that  his  partners  would  not  give  more :  a  state- 
ment afterwards  shown  to  be  false  by  the  fact  that  he 
charged  them  in  account  with  a  greater  price  and  kept  the 
resulting  difference  in  their  shares  of  the  purchase-money 
for  himself.  It  was  held  that  the  vendor  could  not  main- 
tain an  action  of  deceit,  as  the  statement  amounted  only 
to  giving  a  false  reason  for  not  offering  a  higher  price. 
The  case  also  illustrates  the  principle  that  collateral  fraud 
practised  by  or  against  a  third  person  does  not  avoid  a 
contract.    Here  there  was  fraud,  and  of  a  gross  kind,  as 

(c)  EirKhf eld  y.  London.  Brighton^  {$)  12  East  632,  in  Ex.  Gh.  4 

^  siuth  Coast  Ry.  Co,y  2  Q.  B.  D.  1;  Taunt.  488.    The  language  used  in 

Bowen,  L.  J.  in  Wett  London  Com^  the  Ex.  Ch.  to  the  effect  that  the 

Mercial  Bank  ▼.  Kittonf  13  Q.  B.  D.  buyer's  liberty  must  be  oo-exten* 

at  p.  363.  sive  with  the  seller's,  which  is  to 

{d)  Mellishi  L.  J.,  Ex  parte  Bur-  *'  tell  every  falsehood  he  can  to  in* 

reUf  1  Ch.  D.  at  p.  652.  duce  a  buyer  to  poxchase,"  is  of 

course  not  to  be  litezally  accepted. 
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between  the  buyer  and  his  partners ;  but  we  must  dismiss 
this  from  consideration  in  order  to  form  a  correct  estimate 
of  the  decision  as  between  the  buyer  and  seller.  It  must 
be  judged  of  as  if  the  buyer  had  communicated  the  whole 
thing  to  his  partners  and  charged  them  only  with  the 
price  really  given.  Still  the  decision  is  difficult  to  accept. 
For  the  buyer  was  the  agent  of  the  firm,  and  in  substance 
made  a  false  statement  of  a  distinct  matter  of  fact  touching 
the  extent  of  his  authority,  though  it  was  no  doubt  a 
matter  as  to  which  he  was  not  bound  to  make  any  state- 
ment or  to  answer  any  questions.  And  it  has  been  held 
in  the  Privy  Council  that  it  is  clearly  fraudulent  for  A. 
and  B.  to  combine  to  sell  property  in  B.'s  name,  B.  not 
being  in  truth  the  owner  but  only  an  intermediate  agent, 
and  the  nominal  price  not  being  the  real  price  to  be  paid 
to  the  owner  A.,  but  including  a  commission  to  be  retained 
by  B.  (/).  This  seems  to  shake  the  authority  of  Vernon 
V.  Kei/8,  though  it  cannot  actually  overrule  the  decision  (g). 
This  difficulty,  however,  affects  only  the  particular  appli- 
cation of  the  doctrine  on  which  the  Court  proceeded. 

It  needs  no  authority  to  show  that  a  statement  of  what  State- 
is  merely  matter  of  opinion  cannot  bind  the  person  making  ^^^fcer^of 
it  as  if  he  had  warranted  its  correctness.    And  authority  opinion, 
has  gone  so  far  as  to  say  that  if  a  man  makes  assertions, 
as  of  matter  of  fact  within  his  own  knowledge,  concerning 
that  which  is  by  its  nature  only  matter  of  more  or  less 
probable  repute  and  opinion,  he  is  not  legally  answerable 
as  for  a  deceit  if  the  assertion  turns  out  to  be  false  (A). 


(/)  Lindsay B»troleum  Co,  v.  Surd^ 
L.  R.  6  P.  C.  221,  243. 

{g)  The  decisions  of  the  Jndidal 
Gonunittee,  though  theycany  great 
weight,  are  not  binding  in  English 
Coitfts :  see  Leaak  v.  ^tt^  2  Q.  B. 
D.  376,  where  the  G.  A.  refused- to 
follow  the  Judicial  Committee,  also 
Smith  V.  BrowHy  L.  B.  6  Q.  B.  at 
p.  736. 

(A)  Hayeraft  y.  Creasy,  2  East  92. 
Here  the  defendant  had  stated,  as 
a  fact  within  his  own  knowledge, 
that  a  person  was  solYent  who  ap- 


peared to  have  am^le  means,  but 
turned  out  to  be  an  impostor.  The 
majority  of  the  Court  seem  to  have 
thought  that  the  plaintiff  must  in 
the  cuoumstanoes  hare  known  the 
defendant  to  be  expressing  only  an 
opinion  founded  on  that  which  ap* 
peared  to  aU  the  world.  So  a 
statement  of  confident  expectation 
of  profits  must  be  distinguished 
from  an  assertion  as  to  profits 
actually  made :  Bellairs  v.  Tucker. 
13  Q.  B.  D.  562. 
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But  it  seemB  doubtful  if  tliis  oould  be  upheld  at  the  present 
day.    For  surely  the  affinnation  of  a  thing  as  within  my 
own  knowledge  implies  the  affirmation  that  I  have  peculiar 
means  of  knowledge :  and  if  I  haye  not  suoh  means,  then 
my  statement  is  false  and  I  shall  justly  be  held  answer- 
able for  ity  unless  indeed  the  special  knowledge  thus 
claimed  is  of  a  kind  manifestly  incredible. 
Seeming        A  seeming  exception  to  this  principle  is  offered  by  the 
d[^^t-     oases  in  equity  on  the  supposed  head  of  "  making  repre- 
t!^  ^^to  mentations  good."  But  these  have  already  been  considered, 
«  making   and  the  conclusion  has  been  adopted  that  no  such  doctrine 
2§^-    reaUy  exists  (0. 

good.''  Statements  which  in  themselves  are  ambiguous  cannot 

OM  Btote-   ^  treated  as  fraudulent  merely  because  they  are  false  in 

mentis.       some  one  of  their  possible  senses.   In  such  a  case  the  party 

who  complains  of  having  been  misled  must  satisfy  the 

Court  that  he  understood  and  acted  on  the  statement  in 

the  sense  in  which  it  was  false  {k). 

The  re-  B.  The  representation  must  be  such  as  to  induce  the 

^OTmnBt  ooiitract  {dans  locum  cantractui)  (/). 
indnoe  the      Belief  cannot  be  given  on  the  ground  of  fraud  or  mis- 

N^Si^  representation  to  a  party  who  has  in  fact  not  acted  on  tiie 

to  a  oarty  statements  of  the  other,  but  has  taken  steps  of  his  own  to 

acted  on  Verify  them,  and  has  acted  on  the  judgment  thus  formed 

^^^^^ ,  by  himself. 

judgment. 

'^  The  Court  must  be  careful  that  in  its  anxiety  to  correct 
frauds  it  does  not  enable  persons  who  have  joined  with 
others  in  speculations  to  convert  their  speculations  into 
certainties  at  the  expense  of  tiiose  witii  whom  they  have 
joined  "  (w). 

(»)  P.  481  sqq.,  and  Kote  N.  in  falsehood  or  ambiguity  to  be  due 

Appendix.  ^  to  a  mere  blunder. 

(^)  SmitKY.Chadmeh.^A.'^,  Ga.  (/)  Lord  Brougham,  Attwood  ▼. 
187,  see  especially  per  Lord  Black-  SmaU,  6  01.  &  F.  444 ;  Lord  Wens- 
bum  at  pp.  199-201.  The  language  lejdale,  Smith  ▼.  JTay,  7  H.  L.  G. 
used  in  Mallowi  y.  Femie  (3  Gh.  at  776-6. 

p.  476)  seems  to  go  too  far.    Lord  (m)  Jenningt  y.  "BroughtoHy  5  D. 

Blackburn  leaves  it  as  an  unsettled  M.^.  126,  140  ;  Dytr  v.  Hargran^ 

»tion  what  would  happen  if  the 

endant  oould  in  turn  prove  the 


question  what  would  happen  if  the      10  Yes.  605* 
def.  " 
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It  is  not  perfectly  free  from  doubt  whether  in  any,  and 
if  in  any,  in  what  oases  the  possession  of  means  of  know- 
ledge which  if  used  would  lead  to  the  discovery  of  the 
truth  will  bar  the  party  of  his  remedy. 

In  the  case  of  active  misrepresentation  it  is  no  answer  Aa  to 
in  proceedings  either  for  damages  or  for  setting  aside  the  £^l^ 
contract  to  say  that  the  party  complaining  of  the  misrepre-  ^^  •  ^' 
sentation  had  the  means  of  making  inquiries.     "  In  the  in  case  of 
case  of  Dohell  v.  Stevens  (n)  .  .  which  was  an  action  for  ^^^ 
deceit  in  falsely  representing  the  amount  of  the  business  sentation. 
done  in  a  public-house,  the  purchaser  was  held  to  be  entitled 
to  recover  damages,  although  the  books  were  in  the  house, 
and  he  might  have  had  access  to  them  if  he  had  thought 
proper"  (o).     The  rule  was  the  same  in  the  Court  of 
Chancery.    It  was  said  of  a  purchaser  to  whom  the  state 
of  the  property  he  bought  was  misrepresented  : — "  Admit- 
ting that  he  might  by  minute  examination  make  that  dis- 
covery, he  was  not  driven  to  that  examination,  the  other 
party  having  taken  upon  him  to  make  a  representation.  .  . 
The  purchaser  is  induced  to  make  a  less  accurate  exami- 
nation by  the  representation,  which  he  had  a  right  to 
believe "(i?).    The  principle  is  that  ''No  man  can  com- 
plain that  another  has  too  implicitly  relied  on  the  truth  of 
what  he  has  himself  stated  "  (g).    And  it  is  not  enough  to 
show  that  the  party  misled  did  make  same  examination  on 
his  own  account ;  proof  of  cursory  or  ineffectual  inquiries 
will  not  do  (r).     In  order  to  bar  him  of  his  remedy,  it 
must  be  shown  either  that  he  knew  the  true  state  of  the 
facts,  or  that  he  did  not  rely  on  the  facts  as  represented  {s). 

In  1867  the  same  principle  was  affirmed  by  Lord  Chelms- 
ford in  the  House  of  Lords  (t).    The  suit  was  instituted  by 

In)  3  B.  ft  C.  623.  D.  M.  G.  339,  346. 

(o)  Per  Lord  Chelmsford,  L.  B.  (r)  Redgrave  y.  Eurd^  C.  A.,  20 

2  H.  L.  121.  Gh.  D.  1. 

(p)  Dyer  ▼.  Sargravey  10  Vee.  at  (•)  Redgrave  v.  Hurd^  C.  A.,  20 

p.  509.  Ch.  D.  1,  21  (Jessel,  H.  R.). 

(q)  Reynell  v.  Sprge,  1  D.  M.  G.  (t)  Central  Rg.  Co,  of  Venezuela  ▼. 

at  p.  710;   Price  v.  Maeanlag,   2  Kieeh,  h,  R.  2  H.  L.  99,  120.    A- 
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Otherwifle 
in  case  of 
mere  non* 
diflolo* 
Bure, 
semble. 


Here  as- 
sertion of 
title. 


a  shareholder  in  a  railway  oompany  to  he  relieved  from 
his  contract  on  the  ground  of  misrepresentations  contained 
in  the  prospectus.  Here  it  was  contended  that  the  pit)- 
spectus  referred  the  intending  shareholder  to  other  docu- 
ments, and  offered  means  of  further  information :  besides, 
the  memorandum  and  articles  of  association  (and  of  these 
at  all  events  he  was  bound  to  take  notice)  sufficiently 
corrected  the  errors  and  omissions  of  the  prospectus.  But 
the  objection  is  thus  answered : — 

**When  onoe  it  is  established  that  there  has  been  any  fraudulent 
misrepresentation  or  wilful  concealment  by  which  a  person  has  been 
induced  to  enter  into  a  contract,  it  is  no  answer  to  his  claim  to  be  re- 
lieved from  it  to  tell  him  that  he  might  have  known  the  truth  by  proper 
inquiry.  He  has  a  right  to  retort  upon  his  objector,  '  You  at  least,  who 
have  stated  what  is  untrue,  or  have  concealed  the  truth  for  the  purpose 
of  drawing  me  into  a  contract,  cannot  accuse  me  of  want  of  caution 
because  I  relied  implicitly  upon  your  fairness  and  honesty.* " 

This  doctrine  appears,  also  on  Lord  Chelmsford's  au- 
thority, not  to  apply  to  the  case  of  mere  non-disclosure, 
without  fraudulent  intention,  of  a  fact  which  ought  to 
have  been  disclosed. 

"  When  the  fact  is  not  misrepresented  but  concealed  [or 
rather  not  communicated]  (e^)  and  there  is  nothing  done  to 
induce  the  other  party  not  to  avail  himself  of  the  means 
of  knowledge  within  his  reach,  if  he  neglects  to  do  so  he 
may  have  no  right  to  complain,  because  his  ignorance  of 
the  fact  is  attributable  to  his  own  negligence  "  (x). 

It  appears  also  not  to  apply  to  a  mere  assertion  of  title 
by  a  vendor  of  land  (y). 

In  a  case  before  Lord  Hatherley,  when  V.-C,  the  double 
question  arose  of  the  one  party's  knowledge  that  his  state- 
ment was  untrue,  and  of  the  other's  means  of  learning  the 
truth.     The  suit  was  for  specific  performance  of  an  agree- 


to  the  earlier  and  indedsiye  case  of 
Attwood  y.  Small,  6  CI.  &  F.  232, 
see  now  Redgrave  v.  Hurd,  20  Ch. 
D.  at  p.  14. 

{u)  See  L.  B.  2  H.  L.  339. 

{x)  New  Brunswick,   fe.    Co.   y. 


Conyheare,  9  H.  L.  C.  711,  742. 

(y)  Hume  v.  Bicwsk,  1  Ch.  379, 
385,  where  however  tiie  real  con- 
tract was  to  buy  up  a  particular 
daim  of  title,  whaterer  it  might 
be  worth. 
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ment  to  take  a  lease  of  a  limestone  quarry.  The  plaintiff 
made  a  distinct  representation  as  to  the  quality  of  the 
limestone  whioh  was  in  fact  untrue :  he  did  not  believe  it 
to  be  false,  but  he  had  taken  no  pains  to  ascertain,  as  he 
might  easily  have  done,  whether  it  was  true  or  not.  But 
then  the  defendant  had  not  relied  exclusively  upon  this 
statement,  for  he  went  to  look  at  the  stone ;  still  he  was 
not  a  limebumer  by  trade,  and  could  not  be  supposed  to 
have  trusted  merely  to  what  he  saw,  being  in  fact  not 
competent  to  judge  of  the  quality  of  limestone.  The 
result  was  that  the  Court  refused  specific  performance, 
declining  to  decide  whether  the  contract  was  otherwise 
valid  or  not  (a). 

The  case  of  Horafall  v.   Thomas  {a)  was  decided  on  Attempt 
the  same  principle;    there  a  contrivance  was   used  to  inspection 
conceal  a  defect  in  a  irun  manufactured  to  a  purchaser's  whidx 
order,  but  the  purchaser  took  it  without  any  inspection,  omits  to 
and  therefore,  although  the  vendor  intended  to  deceive  ™*^®' 
him,  had  not  been  in  fact  deceived. 

It  might  also  be  given  as  a  rule  that  the  representation 
must  be  material.  But  to  make  this  quite  accurate  it 
should  be  stated  in  the  converse  form,  namely  that  a 
material  representation  may  be  presumed  to  have  in  fact 
induced  the  contract ;  for  a  man  who  has  obtained  a  con- 
tract  by  false  representations  cannot  afterwards  be  heard 
to  say  that  those  representations  were  not  material.  The 
excuse  has  often  been  put  forward  that  for  anything  that 
appeared  the  other  party  might  no  less  have  given  his 
consent  if  the  truth  had  been  made  known  to  him,  and 
the  Court  has  always  been  swift  to  reject  it.  When  a 
falsehood  is  proved,  the  Court  does  not  require  positive 
evidence  that  it  was  successful  (6) ;  it  rather  presumes  that 
assent  would  not  have  been  given  if  the  facts  had  been 

{z)  Higgint  v.  8am»U,  2  J.  &  H.  Smith  t.  Hughe»,  L.  R.  6  Q.  B.  at 

460,  468,  469.  p.  605,  but  it  Boems  good  law. 

(a)  I  H.  &  C.  90, 31  L.J.  Ex. 322,  {b)  Williama'  ca.  9  £q.  225,  n. 

dinented  from  by  Cockbum,  G.  J. 
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And  con- 
tract inci- 
dental to 
fraodu- 
lent  trans- 
action IB 
itself 
treated  as 
fraudu- 
lent. 


known  {c).  Those  who  have  made  false  statements  oannot 
ask  the  Court  to  speculate  on  the  exact  share  they  may 
have  had  in  inducing  the  transaction  (d)  ;  or  on  what 
might  have  been  the  result  if  there  had  been  a  full  com- 
munication of  the  truth  (e) :  it  is  enough  that  an  untrue 
statement  has  been  made  which  was  likely  to  induce  the 
party  to  enter  into  the  contract,  and  that  he  has  done 
so  (/).  This  inference  or  presumption  is  one  of  fact,  not 
of  law,  and  is  open  to  contradiction  like  other  inferences 
of  the  same  kind  {g). 

In  like  maimer,  if  there  has  been  an  omission  even 
without  fraud  to  communicate  something  which  ought  to 
have  been  communicated,  it  is  too  late  to  discuss  whether 
the  communication  of  it  would  probably  have  made  any 
difference  (A). 

If  it  be  asked  in  general  terms  what  is  a  material  fact, 
we  may  answer,  by  an  extension  of  the  language  adopted 
by  the  Queen's  Bench  in  a  case  of  marine  insurance  (i), 
that  it  is  anything  which  would  affect  the  judgment  of  a 
reasonable  man  governing  himself  by  the  principles  on 
which  men  in  practice  act  in  the  kind  of  business  in  hand. 

There  is  an  exception,  but  only  an  apparent  one,  to  the 
rule  that  the  representation  must  be  the  cause  of  the  other 
party's  contracting.  A  contract  arising  directly  out  of  a 
previous  transaction  between  the  same  parties,  which  was 
voidable  on  the  ground  of  fraud,is  itself  in  like  manner 
voidable.  A.  makes  a  contract  with  B.,  with  the  fraudulent 
intention  of  making  it  impossible  by  a  secret  scheme  for 
B.  to  perform  the  contract.  B.  ultimately  agrees  to  pay 
and  does  pay  to  A.  a  sum  of  money  to  be  released  from  the 


(e)  Ex  parU  Eintrea,  6  Ch.  at 
p.  101. 

{d)  ReyneU  y.  Sprye^  1  D.  K.  G. 
at  p.  708. 

($)  Smith  T.  Kajf,  7  H.  L.  0.  at 
p.  759. 

(/)  Per  Lord  Denman,  C.  J. 
Walton  y.  Earl  o/  CharUmont,  12 
Q.  B.  856,  864.  To  the  like  effect, 


Jessel,  M.  R.  in  Smith  y.  Chadwiek^ 
20  Ch.  D.  at  p.  44  (see  howeyer 
next  note). 

iff)  Lord  Blackburn,  Smith  y. 
Chadwiekf  9  App.  Ga.  at  p.  196. 

(A)  TraiU  y.  Bannff,  4  D.  J.  S. 
at  p.  330. 

(t)  lofiidea y.  Fmtder^L,  R.  9  Q. B. 
539  ;  tupra,  p.  489. 
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contract:  if  he  afterwards  discoyers  the  scheme  B.  can 
rescind  this  last  agreement  and  recoyer  the  money 
hack  (k). 

**  If  the  promoter  of  a  oompanj  procures  a  oompany  to  be  formed  hy 
improper  and  fraudnleni  means,  and  for  the  purpose  of  securing  a  profit 
to  himself,  which,  if  the  company  was  successful,  it  would  be  unjust  and 
inequitable  to  allow  him  to  retain  [in  the  particular  case  a  secret  payment 
to  the  promoter  out  of  purchase-money]  and  the  company  proves  abortiye 
and  is  ordered  to  be  wound  up  without  doing  any  business,  the  promoter 
cannot  be  allowed  to  prore  against  the  company  in  the  winding-up,  either 
in  respect  of  his  services  in  forming  the  company  or  in  respect  of  hii^ 
services  as  an  officer  of  the  company  after  the  company  was  regfistered  "  (/) . 

So  it  is  where  the  parties  really  interested,  though  not 
the  nominal  parties,  are  the  same.  Thus  where  a  sale  of 
goods  is  procured  by  fraud,  and  the  yendors  forward  the 
goods  by  railway  to  the  purchaser's  agent,  and  afterwards 
reclaim  them,  indemnifying  the  railway  company,  these 
facts  constitute  a  good  defence  to  an  action  by  the  pur- 
chaser's agent  against  the  railway  company,  though  the 
re-deliyery  to  the  yendors  was  before  the  discoyery  of  the 
fraud  and  arose  out  of  an  imsuccessful  attempt  to  stop  the 
goods  in  transitu  (m). 

C.  The  representation  must  be  made  by  a  party  to  the  Must  be 
contract.    This  rule  in  its  simple  form  is  elementaiy.    It  party  to  * 
is  obyious  that  A.  cannot  be  allowed  to  rescind  his  contract  *^?®^" 
with  B.  because  he  has  been  induced  to  enter  into  it  by 
some  fraud  of  C.  to  which  B.  is  no  party  (w).    Thus  in 
Sturge  y.  Starr  {6)  a  woman  joined  with  her  supposed 
husband  in  dealing  with  her  interest  in  a  fimd.    The 
marriage  was  in  fact  yoid|  the  man  haying  concealed  from 
her  a  previous  marriage.    It  was  held  that  this  did  not 
affect  the  rights  of  the  purchaser.    And  so  if  A.  effects 

(k)  Barry  v.  Croakey^  2  J.  &  H.  1.  misconceived  act  being  justified  by 

\t)  Per  Cur.  Hereford  ^  S,  Wales  reference  to  the  true  ground  of  re- 

Waggon  ^  Engineering  Co.  2  Ch.  D.  scission  afterwards  discovered,  cp. 

621,  626.  WrightU  ca.  7  Ch.  66. 

(m)  Chugh  v.  X.  #  N.  JF.  Ry.  Co.  (n)  See  per  Lord  Ca?-      "     "• 

(Ex.  Ch.),  L.  R.  7  Ex.  26,  an  ex-  ca.  2  Ch.  at  p.  616. 

ceedingly  instructive  case:  astothe  (o)  2  Ky.  h  K.  * 

P. 
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an  insuranoe  on  the  life  of  B.,  false  stateiuents  made  by 
B.  to  the  insurance  offioe  oonoeming  his  own  health,  but 
not  known  by  A.  to  be  false,  do  not  in  the  absenoe  of 
special  conditions  avoid  the  contract  (p). 
As  to  re-  When  we  come  to  deal  with  contracts  made  by  agents 
tionsmade  the  question  arises  to  what  extent  the  representations  of 
by  agents,  ^jj^  agent  are  to  be  considered  as  the  representations  of  the 
principal  for  the  purposes  of  this  rule.  And  this  question, 
though  now  practically  set  at  rest  by  recent  decisions,  is 
one  which  has  given  rise  to  some  difficulty.  A  false  state- 
ment made  by  an  agent  with  his  principal's  express  autho- 
rity, the  principal  knowing  it  to  be  false,  is  obviously 
equivalent  to  a  falsehood  told  by  the  principal  himself ; 
and  we  do  not  know  that  it  has  ever  been  supposed  to  make 
any  difference  whether  the  agent  knows  the  statement  to 
be  false  or  not.  But  we  may  also  have  the  following  cases. 
The  statement  may  be  not  expressly  authorized  by  the 
principal,  nor  known  to  be  untrue  by  him,  but  known  to 
be  untrue  by  the  agent ;  or  conversely,  the  statement  may 
be  not  known  to  the  agent  to  be  untrue,  and  not  expressly 
authorized  by  the  principal,  the  true  state  of  the  facts 
being,  however,  known  to  the  principal.  There  is  no  doubt 
that  in  the  first  case  the  principal  is  answerable,  subject 
only  to  the  limitation  to  be  presently  stated  {q).  In  the 
second  case  there  is  every  reason  to  believe  that  the  same 
rule  holds  good,  notwithstanding  a  much  canvassed  de- 
cision to  the  contrary  (r),  which,  if  not  overruled  by  the 
remarks  since  made  upon  it  (s),  has  been  cut  down  to  a 
decision  on  a  point  of  pleading  which  perhaps  cannot,  and 
certainly  need  not,  ever  arise  again. 
'^®  o^y.  We  can  at  once  see  that  the  above  distinctions  are 
whether     material,  if  at  all,  only  when  there  is  a  question  of  fraud 

{p)  Whselton  v.  Harditty,  8  E.  &  (r)  Comfoot  v.  Fowhe,  6  M.  &  W. 

B.  232,  285,  27  L.  J.  Q.  B.  241.  368. 

(q)  The  rule  applies  to  an  agent  («)  2  Sm.  L.  G.  88 :  and  see  ee- 

who  profits  by  the  fraud  of  a  sub-  peciaUy  per  WiUes,  J.  in  Barwick 

agent  employed  by  him:  Oockbum,  t.  English  Joint  Stock  Bank^  L.  R. 

O.  J.  in  Weir  v.  BeU,  3  Ex.  D.  at  2  Ex.  262. 
p.  249. 
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in  the  striot  senee,  and  then  chiefly  when  it  is  Bought  to  the  repre- 
make  the  principal  liable  ex  delicto.    Where  a  non-fraudu-  ^^^^^ 
lent  migrepresentation  suffices  to  avoid  the  contract,  there  theagent'e 
it  is  clear  that  the  only  thing  to  be  ascertained  is  whether 
the  representation  was  in  fact  within  the  scope  of  the 
agent's  authority.     But  it  may  be  now  taken  as  the  law  Barwick 
that  this  is  the  only  question  even  in  a  case  of  fraud.    It  jo^^ 
has  been  so  laid  down  by  a  considered  judgment  of  the  ^^Y 
Exchequer  Chamber  (^),  fully  approved  by  later  decisions  Mackay  r. 
of  the  Judicial  Committee  (m).    According  to  this  the  rule  ^^^^^ 
is  "  that  the  master  is  answerable  for  every  such  wrong,"  of  New 
including  fraud,  "  of  the  servant  or  agent  as  is  committed  y^^' 
in  the  course  of  the  service  and  for  the  master's  benefit, 
though  no  express  command  or  privity  of  the  master  be 
proved."    Although  the  master  may  not  have  authorized 
the  particular  act,  yet  if  ''he  has  put  the  agent  in  his 
place  to  do  that  dass  of  acts  "  he  must  be  answerable  for 
the  agent's  conduct.    It  makes  no  difference  whether  the 
principal  is  a  natural  person  or  a  corporation  {x).    In  two 
of  the  cases  just  referred  to,  a  banking  corporation  was 
held  to  be  liable  for  a  false  representation  made  by  one  of 
its  officers  in  the  course  of  the  business  usually  conducted 
by  him  on  behalf  of  the  bank ;  and  this  involves  the  pro- 
position that  the  party  misled  is  [entitled  to  rescind  the 
contract  induced  by  such  representation.     On  the  whole 
there  seems  to  be  no  room  for  serious  doubt  that  the  law 
of  England  as  now  settled  is  correctly  expressed  by  s.  238 
of  the  Indian  Contract  Act : — 

"  Hisreprefientations  made,  or  franda  committed,  by  agents  acting  in 
the  conne  of  their  bnamesa  for  their  principals,  hare  the  same  e£fect  on 
agreements  made  by  saoh  agents  as  if  such  misrepresentations  or  franda 
had  been  made  or  committed  hj  the  principals ;  but  misrepresentations 

(t)  Barwick  t.  Engluh  Joint  Stock  ing  from  the  dicta  on  this  point  in 

Bank,  L.  B.  2  Ex.  259.  Wntem  Bank  of  Scotland  t.  Addie^ 

{ja)  Mackay  y.  Commercial  Bank  of  L.  B.  1  Sc.  &  D.  145,  which,  though 

Ifew  Bruntwicky  L.  B.  5  P.  0.  304,  apparently  intended  to  be  decisive, 

411 ;  Swire  y.  Francis,  3  App.  Ca.  have  not  been  followed.     Sicift  y. 

106.  Jewsbury  (Ex.  Gh.),  L.  B.  9  Q.  B. 

(«)  L.  B.  5  P.  0.  413-6,  dissent-  " '  ^     <  Coleridge,  C.  J. 
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made  or  frauds  oonunitted  by  agents  in  matters  which  do  not  fall  within 
their  authority  do  not  affect  their  principals." 

Directors  The  directors  and  other  officers  of  companies,  acting 
mote^"  within  the  functions  of  their  offices,  are  for  this  purpose 
agents,  and  the  companies  are  bound  by  their  acts  and 
conduct.  Conversely,  where  directors  employ  an  agent  for 
the  purposes  of  the  company,  and  that  agent  commits  a 
fraud  in  the  course  of  his  employment  without  the  personal 
knowledge  or  sanction  of  the  directors,  the  remedy  of 
persons  injured  by  the  fraud  is  not  against  the  directors, 
who  are  themselves  only  agents,  but  against  the  company 
as  ultimate  principal  {y) :  and  one  director  is  not  liable 
for  fraud  committed  by  another  director  without  his 
authority  or  concurrence  (2).  Reports  made  in  the  first 
instance  to  a  company  by  its  directors,  if  afterwards  adopted 
by  a  meeting  and  "  industriously  circulated,"  must  be 
treated  as  the  representations  of  the  company  to  the  public, 
d.nd  as  such  wHl  bind  it  (a).  Statements  in  a  prospectus 
issued  by  promoters  before  the  company  is  in  existence 
cannot  indeed  be  said  with  accuracy  to  be  made  by  agents 
fo.  th,  »»„p»y:  for  CO  <^/l»  „  ^ent^Xby 
subsequent  ratification  for  a  principal  not  in  existence  and 
capable  of  ratifying  at  the  time  (6).  But  such  statements 
also,  if  afterwards  expressly  or  tacitly  adopted,  become  the 
statements  of  the  company.  It  is  a  principle  of  general 
application,  by  no  means  confined  to  these  cases,  that  if 
A.  makes  an  assertion  to  B.,  and  B.  repeats  it  to  0.  in  an 
imqualified  manner,  intending  him  to  act  upon  it,  and  C. 
does  act  upon  it,  B.  makes  that  assertion  his  own  and  is 
answerable  for  its  consequences.  If  he  would  guard  him- 
self, it  is  easy  for  him  to  say :  ''  This  is  what  A.  tells  me, 

(y)  ^«r  T. -fi«iw«,  3  Ex.  D.  32,  (z)  CargUl  y.  JToMvr,  10  Ch.  D. 

affd.  in  G.  A.  nom.  Weir  y.  Bell,  ih.  502. 

238.    But  a  director  who  profited  (a)  Per   Lord    Westbuty,    iVirtff 

by  the  fraud  after  knowledge  of  it  Brunawiekf  ^.  Co.  v.  Conyhearey  9 

would  probably  be  Hable:  seejudg-  H.  L.  0.  711,  726. 

mentsof  Ck)ckbum,  C.J.  and  Brett,  ib)  P.  107  abore. 
L.J. 
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and  on  his  authority  I  repeat  it ;  for  my  own  part  I  believe 
it,  but  if  you  want  any  further  assurance  it  is  to  him  you 
must  look  "(c). 

It  is  to  be  borne  in  mind  that  in  a  case  of  actual  fraud  Agent 
on  the  part  of  an  agent  the  responsibility  of  the  principal  ^SJfor 
does  not  in  any  way  exclude  the  responsibility  of  the  hiaown 
agent.    "  All  persons  directly  concerned  in  the  commission  E»ud. 
of  a  fraud  are  to  be  treated  as  principals";  and  in  this 
sense  it  is  true  that  an  agent  or  servant  cannot  be  autho- 
rized to  commit  a  fraud.    He  cannot  excuse  himself  on 
the  ground  that  he  acted  only  as  agent  or  servant  (d). 

D.  The  representation  must  be  made  as  part  of  the  Therepxe- 
same  tranflaction.  ^^^ 

It  is  believed  that  the  statement  of  the  rule  in  this  form,  the  same 
though  at  first  sight  vague,  is  really  more  accurate  than  tion. 
that  which  presents  itself  as  an  alternative,  but  is  in  fact 
included  in  this — namely  that  the  representation  must  be 
made  to  the  other  party  or  with  a  view  to  his  acting  upon 
it.     The  effect  of  the  rule  is  that  the  untruth  of  a  repre- 
sentation made  to  a  third  person,  or  even  to  the  party  him- 
self on  some  former  occasion,  in  the  course  of  a  difierent 
transaction  and  for  a  different  purpose,  cannot  be  relied  on 
as  a  ground  either  for  rescinding  a  contract  or  for  main- 
taining an  action  of  deceit.    Thus  in  Western  Bank  q/^  Western 
Scotland  v.  Addie  {e)  the  directors  of  the  bank  had  made  g^^^ 
a  series  of  flourishing  but  untrue  reports  on  the  condition  v.  Addie. 
of  its  affairs,  in  which  bad  debts  were  counted  as  good 
assets.    The  shareholder  who  sought  relief  in  the  action 
had  taken  additional  shares  on  the  faith,  as  he  said,  of 
these  reports.    But  it  was  not  shown  that  they  were  issued 
or  circulated  for  the  purpose  of  inducing  existing  share- 
holders to  take  more  shares,  or  that  the  local  agent  of  the 

{e)  Smith's  ca.  2  Ch.  604,  611 ;  _{d)  Per  Lord  V^Teetbupy,  Cullmy. 

p.  617  above;  and  further,  as  t/^  .  -     •   »>andJB[err,^TAA(Xi» 

the  application  of  the  doctrines  t.  Wtnterhotham^ 

agenoj  to  partners  and  direotoii  254. 

these  points,  Lindlejr,  1.  314  s*  z  D.  145. 


534  THE  RIGHT  OF  RESCISSION. 

bank  who  effeoted  this  particular  sale  of  shares  used  them 
or  was  authorized  to  use  them  for  that  purpose.  Thus  the 
case  rested  only  on  the  purchaser  having  acted  under  an 
impression  derived  from  these  reports  at  some  former 
time  ;  and  that  was  not  such  a  direct  connexion  between 
the  false  representation  and  the  conduct  induced  by  it  as 
must  be  shown  in  order  to  rescind  a  contract.  This,  how- 
ever, was  not  the  only  ground  of  the  decision :  its  main 
principle,  as  explained  in  a  later  case  in  the  House  of 
Lords,  being  that  a  person  who  remains  a  shareholder, 
either  by  having  affirmed  his  contract  with  the  company 
or  by  being  too  late  to  rescind  it,  cannot  have  a  remedy  in 
damages  against  the  corporate  body  for  representations  on 
the  faith  of  which  his  shares  were  taken  (/). 

Peek  r.  In  Peek  V.  Chirney  {g)  the  important  point  is  decided 

^^™^'  that  the  sole  office  of  a  prospectus  is  to  invite  the  publio 
to  take  shares  in  the  company  in  the  first  instance.  Those 
who  take  shares  in  reliance  on  the  prospectus  are  entitled 
to  their  remedy  if  the  statements  in  it  are  false.  But  those 
statements  cannot  be  taken  as  addressed  to  all  persons  who 
may  hereafter  become  purchasers  of  shares  in  the  market ; 
and  such  persons  cannot  claim  any  relief  on  the  ground  of 
having  been  deceived  by  the  prospectus  unless  they  can 
show  that  it  was  specially  communicated  to  them  by  some 
further  act  on  the  part  of  the  company  or  the  directors. 
Some  former  decisions  the  other  way  {h)  are  expressly  over- 
ruled. The  proceeding  there  in  hand  was  in  the  nature  of 
an  action  of  deceit,  but  the  doctrine  must  equally  apply  to 
the  rescission  of  a  contract. 

Way  V,  In  Way  v.  Heam  (t)  the  action  was  on  a  promise  by  the 

defendant  to  indemnify  the  plaintiff  against  half  of  the 

(/)  Souldtworih^.CityqfOUugow  Ex.  62,  «.    The  authority  of  Oer* 

Bankf  6  App.  Ca.  317.  hard  y.  SaUt,  2  £.  &  B.  476, 22  L. 

(^)  L.  R.  6  H.  L.  377,  395:  and  J.  Q.  B.  364,  ia  Bared  by  a  rather 

see  the  caee  put  by  Lord  CairnB  as  fine  distiiiction :    L.  B.  6  H.  L. 

an  illustration  at  p.  411.  399. 

(h)  Bedford  V.  Bag$haw,  4  H.  &  W  13  0.  B.  N.  S.  292,  82  L.  J. 

N.  538,  29  L.  J.  £x.  59 ;  Boffihaw  C.  F.  34. 
T.  Seymour^  18  0.  B.  903,  29  L.  J. 
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loss  he  might  sustain  bj  having  accepted  a  bill  drawn  by 
one  B.  Shortly  before  this,  in  the  course  of  an  investiga- 
tion of  B.'s  affairs  in  which  the  defendant  took  part,  B. 
had  at  the  plaintiff's  request  concealed  from  the  accountant 
employed  in  the  matter  the  fact  that  he  owed  a  large  sum 
to  the  plaintiff ;  the  plaintiff  said  his  reason  for  this  was 
that  he  did  not  wish  his  wife  to  know  he  had  lent  so  much 
money  upon  bad  security.  At  this  time  the  bill  which 
was  the  subject  of  the  indemnity  was  not  thought  of ;  it 
was  in  fact  given  to  get  rid  of  an  execution  afterwards  put 
in  by  another  creditor.  Here  a  misrepresentation  as  to 
B.'s  solvency  was  made  by  B.  in  concert  with  the  plaintiff, 
and  communicated  to  the  defendant ;  but  it  was  in  a  trans- 
action unconnected  with  the  subsequent  contract  between 
the  plaintiff  and  the  defendant,  and  the  defendant  was 
therefore  not  entitled  to  dispute  that  contract  on  the 
ground  of  fraud. 

2.  As  to  the  rightof  the  partymisled.    This  right  is  one  Aatd 
which  requires,  and  in  several  modem  cases  of  importance  ^^^y  ^ 
has  received,  an  exact  limitation  and  definition.    It  may  misled : 
be  thus  described :  statement. 

The  party  who  has  been  induced  to  enter  into  a  contract 
by  fraud,  or  by  conceabnent  or  misrepresentation  in  any 
matter  such  that  the  truth  of  the  representation  made,  or 
the  disclosure  of  the  fact,  is  by  law  or  by  special  agreement 
of  the  parties  of  the  essence  of  the  contract,  may  affirm  the 
contract,  and  insist,  if  that  is  possible,  on  being  put  in  the 
same  position  as  if  the  representation  had  been  true : 

Or  he  may  at  his  option  rescind  the  contract  within  a 
reasonable  time  {k)  after  discovering  the  misrepresentation, 
unless  it  has  become  impossible  to  restore  the  parties  to 
the  position  in  which  they  would  have  been  if  the  contract 
had  not  been  made,  or  unless  any  third  person  has  in  good 
faith  and  for  value  acquired  any  interest  under  the  contract. 


8 


Ui)  Bat  qu.  whether  time  is  in  itself  material :  eee  L.  R.  7  Ex.  35, 
Ex.  206. 
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It  will  be  neoessaiy  to  dwell  separately  on  the  several 
points  involved  in  this.  And  it  is  to  be  observed  that  the 
principles  here  considered  *are  not  confined  to  any  particular 
ground  of  rescission,  but  apply  generally  when  a  contract 
is  voidable,  either  for  fraud  or  on  any  other  ground,  at  the 
option  of  one  of  the  parties ;  on  a  sale  of  land,  for  example, 
it  is  constantly  made  a  condition  that  the  vendor  may 
rescind  if  the  purchaser  takes  any  objection  to  the  title 
which  the  vendor  is  unable  to  remove;  and  then  these 
rules  apply  so  far  as  the  nature  of  the  case  admits. 

Of  affiima-      A.  Ab  to  the  nature  of  the  right  in  general,  and  what  is 
roBcifi^on    ^^  affirmation  or  rescission  of  the  contract. 

in  general. 

''  A  contract  induced  by  fraud  is  not  void,  but  voidable 
only  at  the  option  of  the  party  defrauded ; "  in  other  words, 
valid  until  rescinded  (/). 

Where  the  nature  of  the  case  admits  of  it,  the  party 
misled  may  affirm  the  contract  and  insist  on  having  the 
representation  made  good.  If  the  owner  of  an  estate  sells 
it  as  unincumbered,  concealing  from  the  purchaser  the 
existence  pf  incumbrances,  the  purchaser  may  if  he  thinks 
fit  call  on  him  to  perform  his  contract  and  redeem  the 
incumbrances  (m).  If  promoters  of  a  partnership  under- 
taking induce  persons  to  take  part  in  it  by  untruly  repre- 
senting that  a  certain  amount  of  capital  has  been  already 
subscribed  for,  they  will  themselves  be  put  on  the  list  of 
contributories  for  that  amount  (n). 
Election  to  It  is  to  be  remembered  that  the  light  of  election,  and 
affirm.  the  possibility  of  having  the  contract  performed  with  com* 
pensation,  does  not  exclude  the  option  of  having  the 
contract  wholly  set  aside.  *^  It  is  for  the  party  defrauded 
to  elect  whether  he  will  be  bound"  (o).    But  if  he  does 

(Q  Oakes  y.   Turquand,  L.  B.  2  (n)  Moore  and  Ik  la  TorreU  oa.  18 

H.  L.  846,  875-6.  Eg.  661. 

(m)  Per  Romillj,  M.  B.  in  liOt-  To)  Mawlina  y.  Wkkham^  3  Be  G. 

ford  y.  JRiehardi,  17  Beay.  96.    Cp.  &  J.  304,  322. 
Uh^Uy  y.  Unffley,  6  Ch.  D.  887. 
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affirm  the  contraot,  he  must  affirm  it  in  all  its  terms. 
Thus  a  yendor  who  has  been  induced  by  fraud  to  sell 
goods  on  credit  cannot  sue  on  the  contract  for  the  price  of 
the  goods  before  the  expiration  of  the  credit :  the  proper 
course  is  to  rescind  the  contract  and  sue  in  trover  (/^). 
When  the  contract  is  once  affirmed,  the  election  is  com-  what 
pletely  determined ;  and  for  this  purpose  it  is  not  necessary  S^jf  ®' 
that  the  affirmation  should  be  express.  Any  acts  or  deotion. 
conduct  which  unequivocally  treat  the  contract  as  sub- 
sisting, after  the  facts  giving  the  right  to  rescind  have 
come  to  the  knowledge  of  the  party,  will  have  the  same 
effect  (q).  Taking  steps  to  enforce  the  contract  is  a  con- 
clusive election  not  to  rescind  on  account  of  anything 
known  at  the  time  (r).  A  shareholder  cannot  repudiate 
his  shares  on  the  ground  of  misrepresentations  in  the 
prospectus  if  he  has  paid  a  call  without  protest  or  received 
a  dividend  after  he  has  had  in  his  hands  a  report  showing 
to  a  reader  of  ordinary  intelligence  that  the  statements  of 
the  prospectus  were  not  true  («),  or  if  after  discovering  the 
true  state  of  things  he  has  taken  an  active  part  in  the 
affairs  of  the  company  {t)  or  has  affirmed  his  ownership 
of  the  shares  by  taking  steps  to  sell  them  (u) ;  and  in 
general  a  party  who  volimtcunly  acts  upon  a  contract  which 
is  voidable  at  his  option,  having  knowledge  of  all  the  facts, 
cannot  afterwards  repudiate  it  if  it  turns  out  to  his  dis- 
advantage {x).  And  when  the  right  of  repudiation  has 
once  been  waived  by  acting  upon  the  contract  as  subsisting 
with  knowledge  of  facts  establishing  a  case  of  fraud,  the 
subsequent  discovery  of  further  facts  constituting  "  a  new 


(p)  Ferguson  y.  CarringUm^  9  B. 
&  C.  69.  ThiB  is  unimportant  in 
practioe  now  that  the  ola  forma  of 
action  are  abolished,  but  it  is  re- 
tained as  a  good  illustretion  of  the 
principle. 

(q)  dough  v.  Z.  %  N,  W,  Ry.  Co. 
(Ex.  Ch.),  L.  B.  7  Ex.  at  p.  34. 

(r)  Gray  v.  Fowler  (Ex.  Ch.),  L. 
R.  8  Ex.  249,  280. 

(«}  SehoUy  T.  Central  Uy.  Co,  of 


Venezuela^  9  Eq.  266,  n. 

(t)  Sharpley  v.  Louth  ^  East  Coast 
By.  Co.  (0.  A.),  2  Ch.  D.  663. 

(m)  Ex  parte  Briggs,  1  Eq.  483 ; 
thiiB  however  was  a  case  not  of 
mis-stated  facts  bat  of  material 
departure  from  the  objects  of  the 
company  as  stated  in  the  pro- 
spectus. 

'  2  P.  P.  J. 
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other 
party. 


incident  in  the  fraud  "  oannot  revive  it  {y).  The  exercise 
of  acts  of  ownership  over  property  acquired  under  the 
contract  precludes  a  subsequent  repudiation,  but  not  so 
much  because  it  is  evidence  of  an  affirmative  election  as 
because  it  makes  it  impossible  to  replace  the  parties  in 
their  former  position;  a  point  to  which  we  shall  come 
presently. 

When  the  acts  done  are  of  this  kind  it  seems  on 
principle  immaterial  whether  there  is  knowledge  of  the 
true  state  of  affairs  or  not,  unless  there  were  a  continuing 
active  concealment  or  misrepresentation  practised  with  a 
view  to  prevent  the  party  defrauded  from  discovering  the 
truth  and  to  induce  him  to  act  upon  the  contract ;  for  then 
the  affirmation  itself  would  be  as  open  to  repudiation  as 
the  original  transaction.  Something  like  this  occurs  not 
imfrequently  in  cases  of  undue  influence,  as  we  shall  see 
in  the  next  chapter. 

Omission  to  repudiate  within  a  reasonable  time  is  evi- 
dence, and  may  be  conclusive  evidence,  of  an  election  to 
affrm  the  contract ;  and  this  is  in  truth  the  only  effect  of 
lapse  of  time.  Still  it  wiU  be  more  convenient  to  consider 
thi8  point  separately  afterwards. 

If  on  the  other  hand  the  party  elects  to  rescind,  he  is  to 
manifest  that  election  by  distinctly  communicating  to  the 
other  party  his  intention  to  reject  the  contract  and  claim 
no  interest  under  it.  One  way  of  doing  this  is  to  institute 
proceedings  to  have  the  contract  judicially  set  aside,  and 
in  that  case  the  judicial  rescission,  when  obtained,  relates 
back  to  the  date  of  the  oommenoement  of  such  proceed- 
ings (s).    Or  if  the  other  party  is  the  first  to  sue  on  the 


(y)  CampbeU  y.  Fleming^  1  A.  & 
£.  40.  This  does  not  apply  where  a 
new  and  distinct  caiue  of  rescission 
arises:  Gray  v.  Fowler,  L.  B.  8  £x. 
249. 

(«)  Beete  £iwr  Silver  Mining  Co» 
T.  Smith,  L.  R.  4  H.  L.  73-6.  What 
if  proceedings  were  commenced  in 
an  inoompetent  court  P    On  pxin« 


dple  there  seems  no  reason  wliy 
that  also  should  not  be  effeotive  aa 
an  act  of  rescission  in  pais.  The 
proposition  that  in  equity  ''the 
mere  assertion  of  a  daim  unaooom- 
panied  by  any  act  to  give  effect  to 
it "  is  not  enough  {Clegg  y.  Edmomd'-^ 
son,  8  D.  M.  G.  787,  810)  refers  aa 
a  general  proposition  only  to  tub* 
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contract,  the  rescisBion-maybe  set  up  as  a  defence,  and 
this  is  itself  a  sufficient  act  of  rescission  without  any  prior 
declaration  of  an  intention  to  rescind  (a).  For  the  pur- 
poses of  pleading  the  allegation  that  a  contract  was  pro- 
cured by  fraud  has  been  held  to  import  the  allegation  that 
the  party  on  discovering  it  disaffirmed  the  contract  (b). 
Where  the  rescission  is  not  declared  in  judicial  proceedings, 
no  further  rule  can  be  laid  down  than  that  there  should  be 
'* prompt  repudiation  and  restitution  as  far  as  possible"  (c). 
The  communication  need  not  be  formal,  provided  it  is  a  what 
distinct  and  positive  rejection  of  the  contract,  not  a  mere  ^^'™*" 
request  or  inquiry,  which  is  not  enough  (d).  But  it  seems  Buffideiit. 
that  if  notwithstanding  an  express  repudiation  the  other 
party  persists  in  treating  the  contract  as  in  force,  then 
judicial  steps  should  be  taken  in  order  to  make  the  rescis- 
sion complete  as  against  rights  of  third  persons  which  may 
subsequently  intervene.  Especially  this  is  the  case  as  to 
repudiating  shares  in  a  company.  The  creditors  of  a 
company  are  entitled  to  rely  on  the  register  of  share- 
holders for  the  time  being,  and  therefore  it  is  not  enough 
for  a  shareholder  to  give  notice  to  the  company  that  he 
claims  to  repudiate.  A  stricter  rule  is  applied  than  would 
follow  from  the  ordinary  rules  of  contract  (e).  ''  The  rule  is 
that  the  repudiating  shareholder  must  not  only  repudiate, 
but  also  get  his  name  removed,  or  commence  proceedings  to 


Btantive  original  rights.  In  the 
particiilar  case  it  was  a  claim  to 
share  in  certain  partnership  profits. 
As  to  shares  in  companies,  see 
below. 

(a)  Clou^h  V.  L,  ^N,  W,  J2y.  Co. 
(Ex.  Ch.),  L.  B.  7  Ex.  36. 

(V\  Dawes  y.  JECamesa,  L.  B.  10 
C.  r.  166.  The  earlier  oases  there 
cited,  espeoiallj  Deposit  Life  Ab' 
euronee  (S>.  y.  Ayteough,  6  E.  &  B. 
761,  26  L.  J.  Q.  £.  29,  are  not 
wholly  oonsiBtent. 

(e)  Per  Bramwell,  B.  Bwleh^y* 


(d)  See  Ashley's  oa.  9  Eq.  263. 

U)  Kent  y.  Freehold  Land  ^e.  Co. 
3  Gh.  493,  Sare's  ca.  4  Ch.  503, 
Scottish  Petroleum  Co.  C.  A.,  23  Gh. 
D.  413.  But  if  there  are  seyeral 
repudiating  shareholders  in  a  like 
position,  proceedings  taken  by  one 
of  them  and  treated  by  agreement 
with  the  company  as  representatiye 
will  enure  for  the  b^iefit  of  aQ: 
Fatcle's  ca.  4  Gh.  497 ;  McNieWs 
ca.  10  Eq.  603,  apparentl}^  rests 
only  on  this  ground,  see  reyiew  of 
oases  per  Baggallay,  L.  J.  23  Gh. 
D.  at  p.  433. 
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have  it  removedy  before  the  winding-up ;  but  this  role  is 
subject  to  the  qualification  that  if  one  repudiating  share- 
holder takes  proceedings  the  others  will  have  the  benefit  of 
them  if,  but  only  if,  there  is  an  agreement  between  them 
and  the  company  that  they  shall  stand  or  fall  by  the 
result  of  those  proceedings,  but  not  otherwise  "  (/) .    Where 
the  original  contract  was  made  with  an  agent  for  the  other 
party,  communication  of  the  resdssion  to  that  agent  is 
sufficient,  at  all  events  before  the  principal  is  disclosed  (g). 
And  where  good  grounds  for  rescission  exist,  and  the 
contract  is  rescinded  by  mutual  consent  on  other  grounds, 
those  grounds  not  being  such  as  to  give  a  right  of  resdssion, 
and  the  agent's  consent  being  in  excess  of  his  authority, 
yet  the  resdssion  stands  good.    There  is  nothing  more 
that  the  party  can  do,  and  when  he  discovers  the  facts  on 
which  he  might  have  sought  rescission  as  a  matter  of  right 
he  is  entitled  to  use  them  in  support  of  what  is  already 
done.    In  Wrighfa  {h)  case  the  prospectus  of  a  company 
contained  material  misrepresentations.    The  directors  had 
at  a  shareholder's  request,  and  on  other  grounds,  professed 
to  cancel  the  allotment  of  his  shares,  which  they  had  no 
power  to  do,  though  they  had  power  to  accept  a  surrender. 
Afterwards  the  company  was  wound  up,  and  then  only 
was  the  misrepresentation  made  known  to  him.    But  it 
was  held  that  as  there  was  in  fact  a  sufficient  reason  for 
annulling  the  contract,  which  the  directors  knew  at  the 
time  though  he  did  not,  the  contract  was  effectually 
annulled,  and  he  could  not  be  made  a  contributory  even  as 
as  a  past  member  (t*). 
Bight  of         Inasmuch  as  the  right  of  rescinding  a  voidable  contract 
^^J^f    is  alternative  and  co-extensive  with  the  right  of  affirming 
able  by      it,  it  f  ollows  that  a  voidable  contract  may  be  avoided  by  or 

and 

(/)  Lindley,  L.  J.  23  Oh.  D.  at  (i)  But  T^okens,  V.-O.  thought 

p.  437.  otherwise  in  the  court  below   (12 

ivS  Maynard  T.  SaUm,  0  Ch.  414.  Eq.  331)  and  the  correctness  of  the 

(A)  7  Ch,  66.    Gp.  dough  y.  X.  ^  reversal  is  doubted  by  Loid  Justioe 

K,  W.  Ry,  Co,  aupra,  p.  629.  Lindley  (2.  1426). 
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against  the  personal  representatives  of  the  contracting  against 
parties  (k).    And  further,  as  a  contract  for  the  sale  of  land  tSti^^' 
is  enforceable  in  equity  by  or  against  the  heirs  or  deyisees 
of  the  parties,  so  it  may  be  avoided  by  or  against  them 
where  grounds  of  avoidance  exist  (/). 

B.  The  contract  cannot  be  rescinded  after  the  position  No  reeds- 
of  the  parties  has  been  changed  so  that  the  former  state  of  ^l^es^ 
things  cannot  be  restored.  be  restored 

,  __  to  loimer 

This  may  happen  in  various  ways.    The  party  who  made  position, 
the  misrepresentation  in  the  first  instance  may  have  acted  Where  the 
on  the  faith  of  the  contract  being  valid  in  such  a  manner  Ft^has 
that  a  subsequent  rescission  would  work  irreparable  injury  Jg*^  ?^ 
to  him.    And  here  the  rule  applies,  but  with  the  important  of  the 
limitation,  it  seems,  that  he  must  have  so  acted  to  the  «*^*™®*- 
knowledge  of  the  party  misled  and  without  protest  from 
him,  so  that  his  conduct  may  be  said  to  be  induced  by  the 
other's  delay  in  repudiating  the  contract.    Thus  where  a 
policy  of  marine  insurance  is  voidable  for  the  non-disclosure 
of  a  material  fact,  but  the  delay  of  the  underwriters  in  re- 
pudiating the  iusurance  after  they  know  the  fact  induces 
the  assured  to  believe  that  they  do  not  intend  to  dispute  it, 
and  he  consequently  abstains  from   effecting  any  other 
insurance,  it  would  probably  be  held  that  it  is  then  too  late 
for  the  underwriters  to  rescind  (m).     Or  the  interest  taken.  Common 
under  the  contract  by  the  party  misled  may  have  been  so  ^^  ^ 
dealt  with  that  he  cannot  give  back  the  same  thing  he  ■'ihject- 
reoeived.     On  this  principle  a  shareholder  cannot  repudiate  contract. 
his  shares  if  the  character  and  constitution  of  the  company 
have  in  the  meantime  been  altered.    This  was  the  case  in 


(k)  Including  aasigpnees  in  bank-  ultimately  representatives,  and  as 

ruptoj :  Zoad  y.  Green,  15  H.  &  W.  to  the  defendants  through   more 

216, 15  L.  J.  Ex.  113;  Donaldson  v.  than  one  succession. 
Farwell,  3  Otto  (93  U.  S.)  631.  (m)  Per  Our.  Jf<»rw<wi  v.  Universal 

(/)  Gresley  y.  Motuleyy  4  De  G.  &  Marine  Insurance  Co,  (Ex.  Ch.),  L. 

J.  78 :  and  see  oases  cited  in  next  B.  8  Ex.  at  p.  205  ;  cp.  Clough  t. 

chapter,  ad  Jin,,  and  Charter   v.  Z.  ^iV.  V.  -By.  Co.  (Ex.  Oh.),  L.  B. 

TrevelyoHy  11  01.  &  F.  714,  where  7  Ex.  at  p.  35. 
the  parties  on   both  sides   were 
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Clarke  v.  Dickson  (n),  where  the  plaintiff  had  taken  shares 
in  a  cost-book  mining  company.  The  company  was  after- 
wards registered  under  the  Joint  Stock  Companies  Act 
then  in  force,  apparently  for  the  sole  purpose  of  being 
wound  up.  In  the  course  of  the  winding-up  the  plaintiff 
discovered  that  fraudulent  misrepresentations  had  been 
made  by  the  directors.  But  it  was  by  this  time  impossible 
for  him  to  return  what  he  had  got;  for  instead  of  shares  in 
agoing  concern  on  the  cost-book  principle  he  had  shares  in 
a  limited  liability  company  which  was  being  wound  up  (o). 
It  was  held  that  it  was  too  late  to  repudiate  the  shares, 
and  his  only  remedy  was  by  an  action  of  deceit  agaanst  the 
directors  personally  responsible  for  the  false  statements  {p). 
As  Crompton,  J.  put  it,  "  You  cannot  both  eat  your  cake 
and  return  your  cake  "  {q),  A  similar  case  on  this  point 
is  Western  Bank  of  Scotland  v.  Addk  (r).  There  the  com- 
pany was  an  unincorporated  joint  stock  banking  company 
when  the  respondent  took  his  shares  in  it.  As  in  Clarke 
v.  Dicksony  it  was  afterwards  incorporated  and  registered 
for  the  purpose  of  a  voluntary  winding-up.  It  was  held  as 
a  probable  opinion  by  Lord  Chelmsford,  and  more  posi- 
tively by  Lord  Cranworth,  that  the  change  in  the  condition 
of  the  company  and  of  its  shares  was  such  as  to  make 
restitution  impossible,  and  therefore  the  contract  could  not 
be  rescinded  (s).  There  is  some  reason  to  think  that 
where  goods  or  securities  have  been  delivered  under  a 
contract  voidable  by  the  buyer  on  the  ground  of  fraud, 
and  before  the  repudiation  their  value  has  materially  fallen 
through  some  cause  unconnected  with  the  fraud,  this  is 
such  a  change  in  the  condition  of  the  thing  contracted  for 


(n)  E.  B.  &  E.  148  ;  27  L.  J.  Q. 
B.  223. 

(o)  The  fact  of  the  winding-up 
having  begun beforetherepndiation 
of  the  shares  is  of  itself  decisiYe 
according  to  the  later  cases  under 
the  present  Companies  Act:  but 
here  the  point  was  hardly  made. 

{p)  Which  course  was  accord- 
ingly taken  with  success :  Clarke  y. 


DiekBon,  6  G.  B.  N.  S.  463;  28  L. 
J.  0.  P.  226. 

(q)  E.  B.  &E.  atp.  152. 

(r)  L.  B.  1  So.  &  D.  146. 

(t)  It  would  seem,  but  it  does 
not  clearly  appear,  that  in  this  case 
also  the  misrepresentations  were 
not  discovered  till  after  the  com- 
mencement of  the  winding-up. 
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as  to  make  restitution  impossible  in  law  (t).  The  case  Conduct 
ia  simpler  where  the  party  misled  has  himself  chosen  to  JIjiSSl 
deal  with  the  subjeot-matter  of  the  oontraot,  by  exeroisiiig 
acts  of  ownership  or  the  like,  in  such  a  manner  as  to  make 
restitution  impossible ;  and  it  is  of  course  still  plainer  if  he 
goes  on  doing  this  with  knowledge  of  all  the  facts ;  if  the 
lessee  of  mines,  for  example,  goes  on  working  out  the  mines 
after  he  has  full  information  of  the  droumstances  on  which 
he  relies  as  entitling  hiin  to  set  aside  the  lease  (u).  So  a 
settlement  of  partnership  aooounts  or  a  release  contained 
in  a  deed  of  dissolution  (x)  cannot  be  disputed  by  one  of 
the  partiea  if  in  the  meantime  the  concern  has  been  com- 
pletely wound  up  and  be  has  taken  poasession  of  and  sold 
the  partnership  assets  made  over  to  him  under  the  arrange- 
ment (y) ;  and  an  arrangement  between  a  company  and 
one  of  its  directors  which  has  been  acted  upon  by  the 
company  so  as  to  change  the  director's  position  cannot 
afterwards  be  repudiated  by  the  company  (a).  So  a  pur- 
chaser cannot  after  taking  possession  maintain  an  action  to 
recover  back  his  deposit  (a). 

The  right  to  recover  back  money  paid  under  an  agre&- 
ment  on  the  ground  of  mistake,  failure  of  consideration,  or 
default  offthe  other  party  is  also  subject  to  the  same  rule. 
Thus  a  lessee  who  has  entered  into  possession  cannot 
recover  hack  the  premium  paid  by  liiTn  on  the  ground  of 
the  lessor's  default  in  executing  the  lease  and  doing  repairs 
to  he  done  by  him  under  the  agreement  (b) :  nor  can  a 
party  recover  back  an  excessive  payment  after  his 
dealings  have  made  it  impossible  to  ascertain  what 
really  due  (e). 

It)  Wadd4ltY.Sheitg,i(l.B.T>.  (a)  Blaeibum  r.   Smith,   2 

.X   —         „,     .         ,,  783;  18L.  J.Ei.  187;  buti 


(h)  Vigtri  T.  Pike,  S  CI.  &F.  BG2,  alao  held  that  sport  from  tbi 

650.  objection  o«me  t<K>  late  audi 

(z)  Urpiharl    y.    Maepherion,   3  conditions  of  sale  in  the  parti 

App.  Ca.  B31.  case. 

M  SkiOak  V.  BiUon,  3  Eq.  687.  (b)  EtinC  v.  Silk,  6  East  14! 

U)  Shield  fficktl  Co.  T.  Unwin,  [e)  Freeman  t.  Jeffriet,  L. 

2  Q.  B.  D.  214.  Ei.  189,  197. 
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yalne. 


Fraada* 
lent  sales. 


No  lefldB-       C.  The  oontraot  cannot  be  rescinded  after  tliird  persons 

^^^2^      have  acquired  rights  under  it  for  value. 

ixmooe&t         The  present  role  is  altogether,  as  the  last  one  is  to  some 

^lAMTB  for  extent,  a  oorollaiy  from  the  main  principle  that  a  contract 
induced  by  fraud  or  misrepresentation  is  as  such  not  void 
but  only  voidable.  The  result  is  that  when  third  persons 
have  acquired  rights  under  the  transaction  in  good  faith 
and  for  value,  those  rights  are  indefeasible.  The  rule  is 
abo  stated  to  be  an  application  of  the  principle  of  oonve- 
nience  ''  that  where  one  of  two  innocent  parties  must  suffer 
from  the  fraud  of  a  third,  the  loss  should  fall  on  the  one 
who  enabled  the  third  party  to  commit  the  fraud  "  (d). 

Thus  when  a  sale  of  goods  is  procured  by  fraud,  the 
property  in  the  goods  is  transferred  by  the  contract  (^), 
subject  as  between  the  seller  and  the  buyer  to  be  revested 
by  the  seller  exercising  his  option  to  rescind  when  he  dis- 
covers the  fraud.  A  purchaser  in  good  faith  from  the 
fraudulent  buyer  acquires  an  indefeasible  title  (/) .  And  a 
person  who  takes  with  notice  of  the  fraud  is  a  lawful  pos- 
sessor as  against  third  persons,  and  as  such  is  entitled  to 
sue  them  for  all  injuries  to  the  property,  unless  and  until 
the  party  defrauded  exercises  his  right  of  rescission  (g). 

The  same  rule  holds  good  as  to  possession  or  other  partial 
interests  in  property.  A.  sells  goods  to  B.,  but  resumes  the 
possession,  by  arrangement  with  B.,  as  a  security  for  the 
price.  Afterwards  B.  induces  A.  to  re-deliver  possession 
of  the  goods  to  him  by  a  fraudulent  misrepresentation,  and 
thereupon  pledges  the  goods  to  0.,  who  advances  money 


(d)  Baheoek  v.  Lawson,  4  Q.  B.  D. 
at  p.  400. 

(e)  Load  v.  Green,  16  M.  &  W. 
216;  15  L.  J.  Ex.  113;  where  it 
was  held  that  a  fraudalent  bayer 
becoming  bankrupt  had  not  the 
gt>od8  in  his  order  and  disposition 
with  the  consent  of  the  true  owner ; 
lor  the  vendors  became  the  true 
owners  only  when  they  elected  to 
rescind  and  demanded  the  goods 
from  the  assignees. 

(/)  JFTtiU  y.  Ganhn,  10  0.  B. 


919 ;  20  L.  J.  C.  P.  167;  Stwenton 
y.  Neicnham  (Ex.  Ch.),  13  0.  B. 
286,  303;  22  L.  J.  C.  JP.  110,  115. 
The  statute  24  &  26  Vict.  o.  96, 
B.  100,  which  provides  for  restitu- 
tion to  the  true  owner  of  chattela 
obtained  by  false  pretences,  ftc, 
after  conviction  of  the  offender, 
has  been  construed  in  accordance 
with  this  principle :  Moycc  y .  New^ 
inffton,  4  Q.  B.  D.  32. 

(s)  Steventm  y.  Neumham^  see  last 
note. 
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upon  them  in  good  faith  and  in  ignorance  of  the  fraud. 
This  pledge  is  yalidy  and  G.  is  entitled  to  the  possession 
of  the  goods  as  against  A.  (h). 

It  must  be  carefully  observed  that  a  fraudulent  pos-  DiBtino- 
sessor  cannot  give  a  better  title  than  he  has  himself,  even  ^^^is^ 
to  an  innocent  purchaser,  if  the  possession  has  not  been  ^^^^^^ 
obtained  under  a  contract  with  the  true  owner,  but  by  are  merely 
mere  false  pretences  as  to  some  matter  of  fact  concerning  Sf^^^^j. 
the  true  owner's  contract  with  a  third  person.     To  put  a  lent  pre- 
simple  case,  A.  sells  goods  to  B.  and  desires  B.  to  send  for  ^^^^^ 
them.     C.  obtains  the  goods  from  A.  by  falsely  represent- 
ing himself  as  B.'s  servant :  now  C.  acquires  neither  pro- 
perty nor  lawful  possession,  and  cannot  make  any  sale  or 
pledge  of  the  goods  which  will  be  valid  against  A.,  though 
the  person  advancing  his  money  have  no  notice  of  the 
fraud.    The  result  is  the  same  if  A.  means  to  sell  goods  to 
B.  &  Co.,  and  G.  gets  goods  from  A.  by  falsely  representing 
himself  as  a  member  of  the  firm  and  authorized  to  act  for 
them  (t),  or  if  B.,  a  person  of  no  credit,  gets  goods  from  A. 
by  trading  under  a  name  and  address  closely  resembling 
those  of  G.,  who  is  known  to  A.  as  a  respectable  trader  (k). 
It  is  also  the  same  in  the  less  simple  case  of  a  third  person 
obtaining  delivery  of  the  goods  by  falsely  representing 
himself  as  a  sub-purchaser ;  for  here  there  is  no  contract 
between  him  and  the  seller  which  the  seller  can  affirm  or 
disaffirm ;  what  the  seller  does  is  to  act  on  the  mistaken 
notion  that  the  property  is  already  his  by  transfer  from 
the  original  buyer.    This  was  in  effect  the  decision  of  the 


(/«)  Pease  v.  Gloahee,  L.  R.  1  P.O. 
219.  The  dealings  were  in  fact  with 
the  bill  of  lading ;  bat  as  this  com- 
pletely represented  the  g^oods  for 
the  purposes  of  the  case  the  state- 
ment iu  the  text  is  simplified  in 
order  to  bring  out  the  general 
principle  more  clearly.  A  later 
case  of  the  same  kind  is  Babeoek  y. 
Zawton  (C.  A.),  6  Q.  B.  D.  284. 

P. 


(t)  Hardman  y.  Boothy  1  H.  &  G. 
803 ;  32  L.  J.  Ex.  103  :  SoUina  t. 
Fowler,  L.  R.  7  H.  L.  767,  796. 

{k)  Cundy  v.  Lindsay ,  3  App.  Ca. 
469.  Otherwise  whera  the  fraud 
stops  short  of  personation,  and  is 
only  a  false  representation  of  the 
party  *  B  condition  and  means :  A  Uen- 
oorottffh  Y.  St.  Katharine^ s  Dock  Co. 
(C.  A.),  3  C.  P.  D.  460. 

N  N 
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Share- 
holder 
can't  re- 
pudiate 
after 
rinding- 


Ezcheqaer  Chamber  in  Kings/ord  v.  Merry  {l)y  though 
the  cafle  was  a  little  complicated  by  the  special  considera* 
tion  of  the  effect  of  deliveiy  orders  or  warrants  as  ^^  indicia 
of  title." 

The  decision  of  the  Honse  of  Lords  in  Oakes  t«  Tur^ 
quand  (m),  which  settled  that  a  shareholder  in  a  company 
cannot  repudiate  his  shares  after  the  commencement  of  a 
winding-up,  proceeded  to  a  considerable  extent  upon  the 
r^Titf^^  language  of  the  Companies  Act,  1862,  in  the  sections 
qoand.  defining  who  shall  be  contributories.  But  the  broad  prin- 
eiples  of  the  decision,  or  if  we  prefer  to  say  so,  of  the  Act 
as  interpreted  by  it,  are  these.  The  rights  of  the  com- 
pany's creditors  and  of  the  shareholders  are  fixed  at  the 
date  of  the  winding-up  and  are  not  to  be  afterwards  varied. 
The  creditors  are  entitled  to  look  for  payment  in  the  first 
instance  to  all  persons  who  are  actually  members  of  the 
company  at  the  date  of  the  winding-up.  And  this  class 
includes  shareholders  who  were  entitled  as  against  the 
company  to  repudiate  their  shares  on  the  ground  of  fraud 
but  have  not  yet  done  so.  For  their  obligations  under  their 
contracts  with  the  company,  including  the  duty  to  con- 
tribute in  the  winding-up,  were  valid  until  rescinded,  and 
the  creditors  in  the  winding-up  must  be  considered  as 
being,  to  the  extent  of  their  claims,  purchasers  for  value 
of  the  company's  rights  against  its  members.  They  are 
not  entitled  to  any  different  or  greater  rights :  no  share- 
holder can  be  called  upon  to  do  more  than  perform  his 
contract  with  the  company  (n). 
It  is  now  settled  law  that  the  same  rule  applies  to  joint- 


(/)  1  H.  &  N.  503 ;  26  L.  J.  Ex. 
83  (see  per  Erie,  J.  at  p.  88),  roTg. 
8.  o.  in  Court  below ;  11  Ex.  677;  26 
L.  J.  Ex.  166. 

{m)  L.  K.  2  H.  L.  325.  This 
principle  applies  to  a  voluntary  as 
weU  as  a  compulsory  -winding-up : 
Stone  T.  City  and  County  Bank  (C. 
A.),  3  C.  P.  D.  282. 

(ff)  Waterhouse  v.  Jamieton,  L.  R. 


2  Sc.  &  D.  29.  In  Hail  v.  Old 
Talargoch  Lead  Mining  Co.^  3  Ch. 
D.  749,  an  action  for  reacisaon 
and  indemnity  commenced  by  a 
shareholder  titer  a  resolution  for 
winding-up  but  in  ignorance  of  it 
was  allowed  to  proceed.  Here 
however  relief  was  daimed  againiit 
the  directors  personidly  as  weU  as 
the  company. 


LAPSE  OF  TIME.  547 

stock  companies  not  under  the  Companies  Acts.  And  the 
date  after  which  it  is  too  late  to  repudiate  shares  may  be 
earlier  than  the  commencement  of  the  winding-up.  Pro- 
bably the  actual  insolvency  of  the  company  fixes  this  date; 
at  all  events  a  shareholder  cannot  repudiate  after  the 
directors  have  convened  an  extraordinary  meeting  to  con- 
sider whether  the  company  shall  be  wound  up.  For  thus, 
"  by  holding  out  to  the  body  of  creditors,  the  prospect  of  a 
voluntary  winding-up,"  the  directors,  who  are  the  share- 
holder's agents  as  long  as  he  remains  a  shareholder,  stay 
the  hands  of  the  creditors  from  compulsory  proceedings  (o). 
And  the  rule  holds  even  if  there  are  no  unpaid  creditors. 
"  The  doctrine  is,  that  after  the  company  is  wound  up  it 
ceases  to  exist,  and  rescission  is  impossible  "  (p). 

On  the  other  hand,  persons  who  have  taken  any  gra-  Persons 
tuitous  benefit  under  a  fraudulent  transaction,  though  yoiunteers 
themselves  ignorant  of  the  fraud,  are  in  no  better  position  ^^l 
than  the  original  contriver  of  it.     Thus  where  a  creditor  lent  oon- 
was  induced  to  give  a  release  to  a  surety  by  a  fraud  prac-  Jj^' ^ 
tised  on  him   by   the    principal    debtor,  of   which  the  innocent, 
surety  was  ignorant,  and  the  surety  gave  no  consideration  off  than 
for  the  release,  it  was  held  that  this  release  might  be  ?^"  a 
disaffirmed    by  the    creditor  on  discovering  the  fraud. 
But  third  persons  who  on  the  faith  of  the  release  being 
valid  had  advanced  money  to  the  surety  to  meet  other 
liabilities    would    be    entitled    to    assert    a   paramount 
claim  (g). 

D.  The  contract  must  be  rescinded  within  a  reasonable  Resoiflsion 
time,  that  is,  before  the  lapse  of  a  time  after  the  true  state  ^thin 
of  things  is  known,  so  long  that  under  the  circumstances  iea«»ablc 

time. 

(o)  Tenneni  v.  City  of   Glasgow  yide  for  the  payment  of  the  third 

Bank,  4  App.  Ca.  615.  persons  in  question,  Johns.   171, 

(p)  Surgesa'B  eate,  15  Gh.  D.  507)  but  the  Court  of  Appeal  varied  the 

509  (Jessel,  M.  R.).  decree  by  making  it  simply  without 

(q)  SehoUfield  v.  TempUfj  Johns.  prejudice  to  their  rights,  4  De  G. 

155,  165,  4  De  a.  &  J.  429.    The  &  J.  435. 
Court  below  endeavoured  to  pro- 
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Explana- 
tion  of 
this:  the 
import- 
anoeof 
time  is  not 
per  $e^  bat 
as  eri- 
denoe  of 
aoqnies- 
cence. 

Authori- 
ties in 
equity. 


of  the  particular  case  the  other  party  may  fairly  infer  that 
the  right  of  rescission  is  waived. 

It  is  believed  that  the  statement  of  the  role  in  some 
such  form  as  this  will  reconcile  the  substance  and  language 
of  all  the  leading  authorities.  On  the  one  hand  it  is  often 
said  that  the  election  must  be  made  within  a  reasonable 
time,  while  on  the  other  hand  it  has  several  times  been 
explained  that  lapse  of  time  as  such  has  no  positive  effect 
of  its  own.  The  Court  is  specially  cautious  in  entertaining 
charges  of  fraud  or  misrepresentation  brought  forward 
after  a  long  interval  of  time ;  it  will  anxiously  weigh  the 
circumstances,  and  consider  what  evidence  may  have  heen 
lost  in  consequence  of  the  time  that  has  elapsed  (r).  But 
time  alone  is  no  bar  to  the  right  of  rescinding  a  voidable 
transaction  ;  and  the  House  of  Lords  in  one  case  set  aside 
a  purchase  of  a  principal's  estate  by  his  agent  in  another 
name  after  the  lapse  of  more  than  half  a  century,  the  facts 
having  remained  unknown  to  the  principal  and  his  repre- 
sentatives for  thirty-seven  years  («).  In  a  later  case 
the  Lord  Justice  Turner  stated  expressly  that  '*  the  two 
propositions  of  a  bar  by  length  of  time  and  by  acquies- 
cence are  not  distinct  propositions."  Length  of  time  is 
evidence  of  acquiescence,  but  only  if  there  is  knowledge 
of  the  facts,  for  a  man  cannot  be  said  to  have  acquiesced 
in  what  he  did  not  know  {t).  Lord  Campbell  slightly 
qualified  this  by  adding,  that  although  it  is  for  the  party 
relying  on  acquiescence  to  prove  the  facts  from  which 
consent  is  to  be  inferred,  ^'  it  is  easy  to  conceive  cases  in 
which,  from  great  lapse  of  time,  such  facts  might  and 
ought  to  be  presumed  "  (w). 


(r)  Cp.  Bright  v.  Legerton^  2  D. 
F.  J.  606,  617. 

(«)  Charter  y.  Trevdgan,  11  CI.  & 
F.  714,  740. 

(t)  L\fe  Atfociaiion  of  Scotland  y. 
Siddal,  3  D.  F.  J.  68,  72,  74 :  on 
the  point  that  there  cannot  be 
aoquiesoenoe  without  knowledge, 
op.  Zlogd  y.  Atttcood,  3  De  G.  &  J. 
614,  660  ;  per  Alderson,  B.  Load -v. 


Oreen,  16  M.  &  W.  at  p.  217 :  "A 
man  cannot  permit  who  does  not 
know  that  he  has  a  right  to  re- 
fuse :"  and  per  Jessel,  M.  B.  I  Ch« 
B.  628. 

(m)  3  D.  F.  J.  at  p.  77.  The  oase 
was  one  not  of  rescinding  a  contract 
but  of  a  breach  of  trust ;  but  the 
principles  are  the  same. 
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The  role  has  been  laid  down  and  aoted  upon  by  the 
Judioial  Committee  in  this  form:  ^^In  order  that  the 
remedy  should  be  lost  by  laches  or  delay,  it  is,  if  not 
universally,  at  all  events  ordinarily  •  .  necessary  that 
there  should  be  sufficient  knowledge  of  the  facts  con- 
stituting the  title  to  relief  "  {x). 

To  the  same  effect  it  has  been  said  in  the  Supreme 
Court  of  the  United  States:  ^'Acquiescence  and  waiver 
are  always  questions  of  fact.  There  can  be  neither  with- 
out knowledge."  And  the  knowledge  must  be  actual, 
not  merely  possible  or  potential :  ''  the  wrongdoer  cannot 
make  extreme  vigilance  and  promptitude  conditions  of 
rescission"  (y). 

Acquiescence  need  not  be  manifested  by  any  positive 
act;  the  question  is,  whether  there  is  sufficient  evidence 
either  from  lapse  of  time  or  from  other  circumstances  of 
'^  a  fixed,  deliberate  and  unbiassed  determination  that  the 
transaction  should  not  be  impeached  "  (z).  In  estimating 
the  weight  to  be  given  to  length  of  time  as  evidence  of 
acquiescence  the  nature  of  the  property  concerned  is 
material  (a).  And  other  special  circumstances  may 
prevent  lapse  of  time  even  after  everything  is  known 
from  being  evidence  of  acquiescence ;  as  when  nothing  is 
done  for  some  years  because  the  other  party's  affairs  are 
in  such  a  condition  that  proceedings  against  him  would  be 
fruitless  (J). 

If  a  party  entitled  to  avoid  a  transaction  has  precluded 
himself  by  his  own  acts  or  acquiescence  from  disputing  it 


(x)  Lindiay  Petroleum  Co.  y.  Surd, 
L.R.  6  P.  C.  221,  241. 

(y)  Pence  v.  Langdon,  9  Otto  (99 
U.  S.)  at  p.  681. 

(z)  Per  Turner,  L.  J.  Wright  v. 
Vanderplank,  8  D.  M.  G.  133,  147. 
The  epithets,  however,  are  more 
speciaUy  appropriate  to  the  parti- 
cular ground  of  rescission  (undue 
influence)  then  before  the  Court. 


More  generaUy,  the  only  proper 
meaning  of  acquiescence  is  qui- 
escence under  such  circumstances 
that  assent  may  be  reasonably 
inferred  from  it:  per  Cur,  in  I)e 
Bu99che  V.  Alt  (C.  A.),  8  Ch.  D.  at 
p.  314. 

ia)  8  D.  M.  G.  at  p.  160. 

[h]  Sckolejleld  v.  Tempter ,  4  De  G. 
&  J.  429. 
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in  his  lifetime,  his  representatives  oannot  oome  forward  to 
dispute  it  afterwards  (c). 
Special  It  IB  Said  that  holders  of  shares  in  oompanies  are  under 

ofdm-^^'^  a  special  obligation  of    diligence    as   to   making  their 
gence  in     election,  but  the  dicta  relate  chiefly  if  not  wholly  to 
share-        objections  apparent  on  the  face  of  the  memorandum  or 
holdewi.      articles  of  association.    With  the  contents  of  these  a  share- 
holder is  bound  to  make  himself  acquainted,  and  must 
be  deemed  to  become  acquainted,  when  his  shares  are 
allotted  {(i).     But  objections  which  can  be  taken  upon 
these  must  proceed  on  the  ground,  not  of  fraud  or  mifi- 
representation  as  such,  but  of  the  undertaking  in  which 
shares  are  allotted  being  substantially  a  different  thing 
from  that  which  the  prospectus  described  and  in  which 
the  applicant  offered  to  take  shares.     Nor  are  we  aware  of 
any  case  in  which  the  rule  has  been  applied  to  a  repudia- 
tion of  shares  declared  before  a  winding-up  and  on  the 
ground  of  fraud  or  misrepresentation  not  apparent  on  the 
articles.     Still  it  seems  quite  reasonable  to  hold  that  in 
the  case  of  a  shareholder's  contract  lapse  of  time  without 
repudiation  is  of  greater  importance  as  evidence  of  assent 
than  in  most  other  cases. , 
Same  The  authorities  thus  far  cited  have  been  from  courts  of 

Tvde&t  equity.  The  same  general  principle  was  laid  down  in 
law,  per  the  Exchequer  Chamber  in  1871.  "  We  think  the  party 
Ex.  Ch.      defrauded  may  keep  the  question  open  so  long  as  he  does 

nothing  to  affirm  the  contract In  such  cases  the 

question  is,  has  the  person  on  whom  the  fraud  was 
practised,  having  notice  of  the  fraud,  elected  not  to  avoid 
the  contract?  or  has  he  elected  to  avoid  itP  or  has  he 
made  no  election  ?  We  think  that  so  long  as  he  has  made 
no  election  he  retains  the  right  to  determine  it  either  way, 
subject  to  this,  that  if  in  the  interval  whilst  he  is  delib«> 

(c)  SkoUo%ce  Y.  JrUlianu,  3  D.  F.      r.  Kiach,  L.  R.  2  H.  L.  at  p.  125 ; 
J.  535,  541.  Oaket  v.   TurquMtidy  i6.  at  p.  352 ; 

{d)  Central  Ry,  Co,  of  Venezuela      and  see  Ch.  VIII.  p.  433,  aboTe. 
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ating  on  innooent  third  party  has  aoquired  an  interest 
in  the  property,  or  if  in  consequence  of  his  delay  the 
position  even  of  the  wrongdoer  is  affected,  it  will  preclude 
him  from  exercising  his  right  to  rescind.  And  lapse  of 
time  without  rescinding  will  furnish  evidence  that  he  has 
determined  to  affirm  the  contract,  and  when  the  lapse  of 
time  is  great  it  probably  would  in  practice  be  treated 
as  conclusive  evidence  to  show  that  he  has  so  deter- 
mined {e). 

The  French  law  treats  the  right  of  having  a  contract  ^ed 
judicially  set  aside  for  fraud,  &c.,  as  a  substantive  right  of  Station 


action,  and  limits  a  fixed  period  of  ten  years,  running  ^7^- 
from  the  discovery  of  the  truth,  within  which  it  must  be 
exercised  (/). 

One  or  two  points  remain  to  be  mentioned,  which  we  Unfound- 
have  reserved  to  the  last  as  being  matter  of  procedure,  but  ^framP** 
which  depend  upon  general  principles.     Courts  of  justice  disooTir- 
are  anxious  to  discover  and  discourage  fraud  in  every  parties 
shape,  but  they  are  no  less  anxious  to  discourage  and  ^^^ 
rebuke  loose  or  unfounded  charges  of  fraud  and  personal  pay  oosto. 
misconduct.     The  facts  relied  on  as  establishing  a  case  of 
fraud  must  be  distinctly  alleged  and  proved  (g).    Where 
such  charges  are  made  and  not  proved,  this  will  not  pre- 
vent the  party  making  them  from  having  any  relief  to 
which  he  may  otherwise  appear  to  be  entitled,  but  he  must 
pay  the  costs  occasioned  by  the  unfounded  charges  (A). 
And  in  one  case,  whero  the  plaintiff  made  voluminous  and 
elaborate  charges  of  fraud  and  conspiracy,  which  proved 


(«)  Per  Cur.  Ciouffh  v.  Z.  ^  N,  W. 
Ry.  Co.  L.  B.  7  Ex.  at  p.  34, 
repeated  in  Morrison  y.  Unirrrsal 
Marine  Iruuranee  Co.  L.  R.  8  Ex.  at 
p.  203,  and  cited  by  Lord  Blackburn 
in  Erlanger  v.  New  Sombrero  Phos" 
phaU  Co.  3  App.  Ca.  at  p.  1277.  See 
the  remarks  on  delay  and  acquies- 
cence in  the  seYeral  judgments  in 
that  case. 

(/)  Code  Civ.  1304. 


is)  In  equity  pleading  a  charge 
of  fraud  in  sp enexal  terms  would  not 
support  a  biU  on  demurrer:  Gilbert 
y.  Lewitf  1  D.  J.  S.  at  p.  49,  per 
Lord  Westbury. 

(A)  Ifilliard  v.  Eife,  L.  R.  7  H. 
L.  39,  51,  52;  London  Chartered 
Bank  of  Australia  t.  Lempriire^  L. 
R.  4  P.  C.  at  p.  597 ;  CUnch  y. 
Financial  Corporation,  6  Eq.  at  p. 
483 ;  per  Lord  Cairns,  Thinuon  y. 
Eastiroodj  2  App.  Ca.  at  p.  243, 


"ill   Lj  .£T    IF    tSs*  !29Hir 


tJ^^/^  Y    '.a^'*-!.!-*-'-!!   ic  LI  iz:*crz2iai:  rcc.iryd  rj  fiaai  or 


ttriLjL^T  '>.l:  'Jj*  jljiz-tii  ir  ^•:_'ifrx  wr^iil  InTe  a  good 
i  \'    i^-rc-jt  V-  «£  *  ♦£  n  re  tie  infCTzz^cr,  it:x  is  it  the  lees 


v.  br  ^Xrrd«cd  er.z.  if  tibe  issCrsaect  is  abeadr  in  bis 


y>»»^-.z^     Ee  if  ^ctitlrd  Er:C  cclj  e.:<  to  liftxe  tlie  oon- 
tsir.t  ecf:T«d  ifsiii^st  hia,  Ixct  to  bsve  it   jndieiaUy 

c  . 


't     i>rrc^  T.  JCirJDnM,    19   Ck.       Iiwrfil  to  the 
i^,  Vz,\  ij.;.  if   tbe  MCtoB  M  in  the  Qiieen> 


c.  X/>«i>'^  €md  iVg«'.%-u;  /bmt.      Bffh  DmBOD,  birt  tlik  M  not  a 
mmrt  O*.  T.  .v^^vwr.  17  £q.  Si;  and      aattcr  of  eoorse.    See  Stervy   t. 


X\,f^r*'  ^xpUli^  u:4  <iisti:;^Tiiabed.      Wliere,    UMtiufdy,    ft    pozchfteer 


Th'^rvrfcre  a  ^tdnAxiA  sued  on  aa  mes  for  tlie  Rtam  of  his  deposit, 

ibAtrrjiAfxit  wL^h  he  jdlejres  to  be  and  the  Tcndor  ooimter-^Iamka  for 

roifi^hle  BkAj  propeiij  add  to  his  ^Kcific  perfonnanoe,  ft  tnmsfer  to 

6eit^*'A:  ft  or^nnter-claim  lor   the  theCh.D.iriIlgenei^jbeoida!«d: 

GftDCfllaticm  of  the  iiutniment.    It  Lomdm  Lmi  Co. t. Mmrris,  13 Q.  B. 

mmj  also  be  proper  to  aak  f or  ft  D.  540. 
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CHAPTEE  XI. 

Duress  and  Undue  Influence. 

If  the  consent  of  one  party  to  a  contract  is  obtained  by  Contract 
the  other  under  such  circumstances  that  the  consent  is  not  ^^sent^ 
free,  the  contract  is  voidable  at  the  option  of  the  party  not  free, 
whose  consent  is  so  obtained.    It  is  quite  clear  that  it  is 
not  merely  void  (a).     The  transaction  might  indeed  be 
void  if  the  party  were  under  actual  physical  constraint,  as 
if  his  hand  were  forcibly  guided  to  sign  his  name;  or 
perhaps  if  he  were  so  prostrated  by  fear  as  not  to  know 
what  he  was  doing  (b) ;  but  this  would  be  not  because 
his  consent  was  not  free^  but  because  there  was  no  consent 
at  all. 

What  then  are  the  circumstances  which  are  held  by 
English  courts  to  exclude  freedom  of  consent  P  The  treat- 
ment of  this  question  has  at  common  law  been  singularly 
naiTOW  and  in  equity  singularly  comprehensive. 

L  Duress  at  Comman  Law. 

At  common  law  the  coercion  which  will  be  a  sufficient  The  com- 
cause  for  avoiding  a  contract  may  consist  in  duress  or  ^^J 
menace ;  that  is,  either  in  actual  comptdsion  or  in  the  o^  BuroBs. 
threat  of  it.    In  modem  books  the  term  duress  is  used  to 
include  both  species.    It  is  said  that  there  must  be  some 
threatening  of  life  or  member,  or  of  imprisonment,  or  some 
imprisonment  or  beating  itself.     Threateniag  to  destroy 
or  detain,  or  actually  detaining  property,  does  not  amount 

(a)  Go.  2  Inst.  482,  and  2nd  reeo-  (h)  Sayignj,  Syst.  3.  109.    Bat 

Intlon  in  Wheipdal^a  ca.  5  Eep.  1 '  °       ***'*  — »«i«orv  nf  Matihewt  v.  Baxtir^ 

32,  is  against  this. 
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to  duress  (r).  And  this  applies  to  agreements  not  under 
seal  as  well  as  to  deeds  (d).  The  reason  appears  to  be 
that  the  detainer  is  a  wrong  of  itself,  for  which  there  is 
an  appropriate  remedy.  Should  the  party  choose  to  make 
terms  instead  of  pursuing  his  rights  (at  all  events  when 
there  is  nothing  to  prevent  him  from  so  doing) ,  he  cannot 
afterwards  turn  round  and  complain  that  the  terms  were 
forced  upon  him  (e),  "  It  must  be  a  threatening,  beating, 
or  imprisonment  of  the  party  himself  that  doth  make  the 
deed,  or  his  wife "  (c)  or  (it  seems)  parent  or  child  (/). 
In  a  oMo  And  a  threat  of  imprisonment  is  not  duress  unless  the  im- 
the°throat  prisonment  would  be  unlawful.  This  is  illustrated  by  two 
must  be  rather  curious  modern  cases,  in  both  of  which  the  party's 
thing  iin-  Gonscnt  was  determined  by  the  fear  of  confinement  in  a 
lawful.  lunatic  asylum.  In  Cumming  y.  Ince  (g)  the  plaintiff 
had  been  taken  to  a  lunatic  asylum  and  deprived  of  the 
title  deeds  of  certain  property  claimed  by  her.  Proceedings 
were  commenced  imder  a  commission  of  lunacy,  but  stayed 
on  the  terms  of  an  arrangement  signed  by  counsel  on  both 
sides,  under  which  the  deeds  were  to  be  deposited  in  certain 
custody.  The  plaintiff  afterwards  repudiated  this  arrange- 
ment and  brought  detinue  for  the  deeds.  On  an  issue 
directed  to  try  the  right  to  the  possession  of  the  deeds  as 
between  herself  and  the  other  parties  the  Court  held  that 
in  any  view  the  defendants  were  wrong.  For  if  their  own 
proceedings  under  the  commission  were  justified,  they 
could  not  say  the  plaintiff  was  competent  to  bind  herself, 
and  if  not,  the  agreement  was  obtained  by  the  fear  of  a 
merely  unlawful  imprisonment  and  therefore  voidable  on 
the  ground  of  duress.  And  it  made  no  difference  that  the 
plaintiff's  counsel  was  party  to  the  arrangement.  Hia 
assent  must  be  considered  as  enforced  by  the  same  duress  : 
for  as  her  agent  he  might  well  have  feared  for  her  the 

{e)  Shepp.  Touch.  61.  11  Otto  (101  IT.  S.)  465. 

{d)  Atleer.  Backhwm,  3  M.  ftW.  (/)  Ro.  Ab.  1.  687,  pi.  6 ;  Bao. 

633  ;  SkMU  v.  Beale^  11  A.  &  £.  Ab.  Durett  (B). 

983.  is)  U  Q.  B.  112,  17  L.  J.  Q.  B. 

(t)  See  SiUiman  y.  United  States,  106. 
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same  evils  that  she  feared  for  herself.  In  Biffin  v. 
BigneU{h)j  on  the  other  hand,  the  defendant  was  sued 
for  necessaries  supplied  to  his  wife.  She  had  been  in  a 
lunatic  asylum  under  treatment  for  delirium  tremens,  and 
on  her  discharge  the  husband  promised  her  Vis,  a  week  to 
live  apart  from  him,  adding  that  if  she  would  not  he  would 
send  her  to  another  asylum.  The  wife  was  accordingly 
living  apart  from  the  husband  under  this  agreement.  It 
was  held  that  her  consent  to  it  was  not  obtained  by  duress, 
for  under  these  circumstances  *'  the  threat,  if  any,  was  not 
of  anything  contrary  to  law,  at  least  not  so  to  be  under- 
stood " :  consequently  the  presumption  of  authority  to 
pledge  the  husband's  credit  was  effectually  excluded,  and 
the  plaintiff  could  not  recover  (»). 

The  narrowness  of  the  common  law  doctrines  above  Money 
stated  is  considerably  mitigated  in  practice,  for  when  cireiim^  ^' 
money  has  been  paid  imder  circumstances  of  practical  stances  of 
compulsion,  though    not    amounting    to  duress,  it  can  sionre- 
generally  be  recovered  back.     This  is  so  when  the  pay-  ??]T*^^® 
ment  is  made  to  obtain  the  possession  of  property  wrong- 
fully detained  [k) ;  and  the  property  need  not  be  goods  for 
which  the  owner  has  an  immediate  pressing  necessity,  nor 
need  the  claim  of  the  party  detaining  them  be  manifestly 
groundless,  to  make  the  payment  for  this  purpose  involun- 
tary in  contemplation  of  law  (/).    So  it  is  where  excessive 
fees  are  taken  under  colour  of  office,  though  it  be  usual  to 
pay  them  (m) ;  or  where  an  excessive  charge  for  the  per- 
formance of  a  duty  is  paid  under  protest  (n).    The  person 
who  actually  receives  the  money  may  properly  be  sued, 
though  he  receive  it  only  as  an  agent  (o).     The  case  of 


(A)  7  H.  &  N.  877,  31  L.  J.  Ex. 
189. 

(t)  Qu.  whether  in  any  oaae  he 
could  have  recovered  without  show- 
ing that  the  wife  had  repudiated 
the  arrangement. 

(k)  Wakefield  v.  Newhoth,  6  Q.  B. 
276,  280,  13  L.  J.  Q.  B.  268 ;  Green 
v.  Duekett,  11  Q.  B.  D.  276. 


{/)  Shaw  V.  Woodcock,  7  B.  &  0. 
73. 

(m)  Detc  Y.  FartotUt  2  B.  &  Aid. 
662 ;  Steele  v.  Williams,  8  Ex.  626, 
22  L.  J.  Ex.  226. 

(«)  rarker  v.  O,  W,  Ity,  Co.  7  M. 
&  Gr.  253,  292.  And  see  other 
authorities  coUected  in  notes  to 
Marriott  t.  Hampton,  2  Sm.  L.  G. 

(o)  Steele  y.  Williame,  eupra. 
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Bai  on  the 
ground 
not  of 
coercion  in 
itself  but 
of  failure 
of  con- 
sideration. 


one  creditor  exacting  a  fraudulent  preference  from  a  debtor 
as  the  price  of  his  assent  to  a  composition  (p)  is  to  a  certain 
extent  analogous.  But  in  all  these  cases  the  foundation 
of  the  right  to  recover  back  the  money  is  not  the  involun- 
tary character  of  the  payment  in  itself,  but  the  fact  that 
the  party  receiving  it  did  no  more  than  he  was  bound  to 
do  already,  or  something  for  which  it  was  unlawful  to  take 
money  if  he  chose  to  do  it,  though  he  had  his  choice  in 
the  first  instance.  Such  payments  are  thus  regarded  as 
made  without  consideration.  The  legal  effect  of  their 
being  practically  involuntary,  though  important,  comes  in 
the  second  place ;  the  circimistances  explain  and  excuse  the 
conduct  of  the  party  making  the  payment.  Similarly  in  the 
kindred  case  of  a  payment  under  mistake  the  actual  f  oimda- 
tionof  the  right  is  a  failure  of  consideration,  and  ignorance 
of  material  facts  accounts  for  the  payment  having  been 
made.  The  common  principle  is  that  if  a  man  chooses  to 
give  away  his  money,  or  to  take  his  chance  whether  he  is 
giving  it  away  or  not,  he  cannot  afterwards  change  his 
mind ;  but  it  is  open  to  him  to  show  that  he  supposed  the 
facts  to  be  otherwise  or  that  he  really  had  no  choice.  The 
difference  between  the  right  to  recover  money  back  under 
circumstances  of  this  kind  and  the  right  to  rescind  a  con- 
tract on  the  ground  of  coercion  is  further  shown  by  this, 
that  an  excessive  payment  is  not  the  less  recoverable  if  both 
parties  honestly  supposed  it  to  be  the  proper  payment  (q). 
We  therefore  dwell  no  farther  on  this  topic,  but  proceed 
to  consider  the  more  extensive  doctrines  of  equity. 


The 

equitable 
doctrine 
of  Undue 
Influence. 


II.  The  equitable  doctrine  of  Undue  Influence. 

In  equity  there  is  no  rule  defining  inflexibly  what  kind 
or  amount  of  compulsion  shall  be  sufficient  ground  for 
avoiding  a  transaction,  whether  by  way  of  agreement  or  by 


{p)  AtJcimon  v.  Lenby^  6  H.  &K. 
778,  in  Ex.  Ch.  7  t*.  934,  31  L.  J. 
Ex.  362.    Supra,  Ch.  VI.,  p.  336. 


iq)  Dew  V.  Partons,  2  B.  &  Aid. 
562. 


lX)CrrRlNE  OP  UNDUE  INFLUENCE.  557 

way  of  gift.     The  question  to  be  decided  in  each  case  is 

whether  the  party  was  a  free  and  voluntary  agent  (r).      ^  S^/  /  -^  O 

Any  influence  brought  to  bear  upon  a  person  entering 
into  an  agreement,  or  consenting  to  a  disposal  of  property, 
which,  having  regard  to  the  age  and  capacity  of  the  party, 
the  nature  of  the  transaction,  and  all  the  circumstances  of 
the  case,  appears  to  have  been  such  as  to  preclude  the 
exercise  of  free  and  deliberate  judgment,  is  considered  by 
courts  of  eqidty  to  be  undue  influence,  and  is  a  groimd  for 
setting  aside  the  act  procured  by  its  employment. 

"  The  principle  applies  to  every  case  where  influence  is  G«ne- 
acquired  and  abused,  where  confidence  is  reposed  and  the  prSi- 
betrayed  "  («).    And  if  it  is  once  established  that  a  person  ^pl®- . 
who  stands  in  a  position  of  commanding  influence  towards  influence 
another  has  obtained  an  advantage  from  him  while  in  that  ^®^p^^J^ 
position,  it  will  be  presumed,  in  the  absence  of  rebutting  in  detaU 
proof,  that  the  advantage  was  obtained  by  means  of  that  JtaonS" 
influence :  and  it  is  not  necessary  for  the  party  complain-  habitual 

.  1  1  .  ^^^^■\•r%  ixmuenoe 

mg  to  show  the  precise  manner  in  which  the  influence  was  esta- 
exerted.  Indeed  one  chief  object  of  the  rules  which  will  blished. 
presently  be  discussed  is  to  prevent  those  who  unduly 
obtain  benefits  from  persons  imder  their  dominion  from 
making  themselvea  safe  by  the  secrecy  of  the  particular 
transaction  {t).  It  is  very  possible  that  the  circumstances 
would  in  many  such  cases,  if  they  could  be  fully  brought 
out,  amoimt  to  proof  of  actual  compulsion  or  fraud ;  so 
that  it  may  perhaps  be  said  that  undue  infiuence,  as  the 
term  is  used  in  courts  of  equity,  means  an  influence  in  the 
nature  of  compulsion  or  fraud,  the  exercise  of  which  in  the 
particular  instance  to  determine  the  will  of  the  one  party 
to  the  advantage  of  the  other  is  not  specifically  proved, 
but  is  inferred  from  an  existing  relation  of  dominion  on 
the  one  part  and  submission  on  the  other  (u).    Gtiven  a 

(r)  William  Y.  BayUy,  L.  B.  1  {t)  See  Dent  v.  Bemett^  4  My.  & 

H.  L.  200,  210.  Or.  at  d.  277. 

(«)  Per  Lord  Kingsdown,  Smith  {u)  In  Boyae  v.  Bosiboraugh,  6  H. 

V.  Kay,  7  H.  L.  C.  at  p.  779.  L.   C.  at  p.  48,  it  is  Baid  that, 
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position  of  general  and  habitual  influenoe,  its  exercise  in 

the  particular  case  is  presumed. 

Genenl         But  again,  this  habitual  influence  may  itself  be  pre* 

^^^^^    sumed  to  exist  as  a  natural  consequence  of  the  condition  of 

from  the  parties,  though  it  be  not  aotuallj  proved  that  the  one 

ralations.    habituallj  acted  as  if  under  the  domination  of  the  other. 

There  are  many  relations  of  common  occurrence  in  life 

from  which  "  the  Court  presumes  confidence  put "  in  the 

general  course  of  affairs  ''  and  influence  exerted  "  in  the 

particular  transaction  complained  of  {x). 

Persons  may  therefore  not  only  be  proved  by  direct  evi- 
dence of  conduct,  but  presumed  by  reason  of  standing  in 
any  of  these  suspected  relations,  as  they  may  be  called,  to 
be  in  a  position  of  commanding  influence  over  those  from 
whom  they  take  a  benefit.  In  either  cose  they  are  called 
upon  to  rebut  the  presumption  that  the  particular  benefit 
was  procured  by  the  exertion  of  that  influence,  and  was 
not  given  with  due  freedom  and  deUberation.  They  must 
^*  take  upon  themselves  the  whole  proof  that  the  thing  is 
righteous"  (y).  We  shall  here  observe  that  this,  like 
several  other  of  the  peculiar  rules  of  equity,  is  not  a  rule 
of  substantive  law  but  a  rule  of  evidence.  This  is  well 
shown  in  the  arrangement  of  the  Anglo-Indian  codes.  We 
find  the  rule  of  law  laid  down  in  the  Contract  Act  (see 
Note  O.).  But  the  rule  of  evidence  finds  its  place,  not 
here,  but  in  the  Evidence  Act  (I.  of  1872,  s.  Ill) : — 

^^  Where  there  is  a  question  as  to  the  good  faith  of 
a  transaction  between  parties,  one  of  whom  stands  to 
the  other  in  a  position  of  active  confidence,  the  burden 
of  proving  the  good  faith  of  the  transaction  is  on  the 
party  who  is  in  a  position  of  active  confidence." 

taking  the  words  in  a  wide  sense,  {x)  Per  Lord  Eingsdown,  Smith 

all  undue  influence  may  be  resolved  t.  -K«y,  7  H.  L.  C.  760,  779. 
into  coercion  and  fraud:  but  the  (y)  Gibson  v.  Jeyei^  6  Yes.  266, 

case  there  considered  is  that  of  a  276.    The  like  burden  of  proof  is 

will,  in  which  undue  influence  has  cast  upon  those  who  take  any  bene- 

a  more  restricted  meaning  than  in  fit  under  a  will  which  Uiey  have 

transactions  tn^frrtt;o«;  see  note  (A),  themselves  been   instrumental   in 

p.  660,  infra,  preparing  or  obtaining :  FuUan  v. 

Andretc,  1j,  R.  7  H.  L.  448,  472. 
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It  may  be  doubted  whether  the  inconvenience  of  thus 
separating  rules  which  are  so  closely  connected  in  practice 
is  not  too  heavy  a  price  to  pay  for  the  illustration  of  their 
distinct  nature :  but  the  value  of  the  illustration  in  itself 
is  unaffected  by  this. 

*' Wherever  two  persons  stand  in  such  a  relation  that,  while  it  con- 
tinnes,  confidence  is  necessarily  reposed  by  one,  and  the  influence  which 
naturally  grows  out  of  that  confidence  is  possessed  by  the  other,  and  this 
oonfidenoe  is  abused,  or  the  influence  is  exerted  to  obtain  an  advantage 
at  the  expense  of  the  confiding  party,  the  person  so  availing  himself  of 
his  position  wiU  not  be  permitted  to  retain  the  advantage,  although  the 
transaction  could  not  have  been  impeached  if  no  such  confidential  relation 
had  existed"  (s). 

"  Nothing  can  be  more  important  to  maintain  than  the 
jurisdiction,  long  asserted  and  upheld  by  the  Court,  in 
watching  over  and  protecting  those  who  are  placed  in  a 
situation  to  require  protection  as  against  acts  of  those  who 
have  influence  over  them,  by  which  acts  the  person  having 
such  influence  obtains  any  benefit  to  himself.  In  such  cases 
the  Court  has  always  regarded  the  transaction  with 
jealousy "  («) — a  jealousy  almost  invincible,  in  Lord 
Eldon's  words  (6). 

*'  In  equity  persons  standing  in  certain  relations  to  one  another,  such 
as  parent  and  child  (<?),  man  and  wife  {d)f  doctor  and  patient  (^),  attorney 
and  client  (/),  confessor  and  penitent,  guardian  and  ward  (^),  are  subject 


(z)  Per  Lord  Chelmsford,  Tale  v. 
miliamMn,  2  Gh.  66,  61. 

(a)  Lord  Hatherley,  Turner  y. 
CoUina,  7  Ch.  329,  338. 

(*)  Haieky, Hatch,  9  Ves.  at  p.  296. 

(c)  Archer  v.  Hudaon^  7  Beav. 
661 :  Turner  v.  CoHine,  7  Gh.  329. 

(d)  Lord  Haidwicke's  remarks 
in  Grighy  v.  Coar,  1  Ves.  sen.  617 
(though  not  the  decision,  for  it  was 
sot  a  gift  but  a  purchase,  and  ap- 
pareotly  there  was  so  evidence  to 
bear  out  the  charge  of  coUusion), 
and  the  decision  in  Kedby  v.  Nedby, 
6  Be  G.  &  Sm.  377,  teem,  contra ; 
but  see  Cobbett  v.  Brock,  20  Beav. 
624  ;  Page  v.  Homey  11  Beav.  227  ; 
showing  that  there  is  a  fiduciary 
relation  between  persons  engaged 
to  be  married ;  asd  Couhon  v.  Alii' 
eon,  2  B.  F.  J.  621,  624,  the  like 


as  to  persons  livisg  together  as 
man  and  wife  though  sot  lawfully 
married.  In  aU  these  cases  the 
burden  of  proof  was  held  to  be  on 
the  man  (as  holding  under  such 
circumstances  a  position  of  in- 
fluence) to  support  the  transaction. 
It  may  sot  be  so  however  in  a  case  of 
mere  illicit  intercourse :  see  Farmer 
V.  Farmer,  1  H.  L.  C.  724,  762. 

(e)  Dent  v.  Bennett,  4  My.  &  Or. 
269;  Ahearne  v.  Hogan,  Bru.  310; 
«.  V.  Blackie  v.  Clark,  16  Beav.  at 
p.  603. 

(/)  Gibson  V.  Jeyee,  6  Ves.  266 ; 
Holman  v.  Loynee,  4  B.  H.  G.  270 ; 
Greeley  v.  Moueley,  4  Be  G.  &  J. 
78,  94. 

{g)  Hatch  V.  Hatch,  9  Ves.  297 ; 
Maitland  v.  Irving,  16  Sim.  437. 
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to  oerfcain  presumpiioiu!  when  transactiona  between  them  are  brought  in 
question ;  and  if  a  gift  or  contract  made  in  favour  of  him  who  holda  the 
poflition  of  inflaenoe  ia  impeached  by  him  who  is  subject  to  that  influence, 
the  courts  of  equity  cast  upon  the  fonner  the  burthen  of  proving  that  the 
transaction  was  fairly  conducted  as  if  between  strangers,  that  the  weaker 
was  not  unduly  impressed  by  the  natural  influence  of  the  stronger,  or  the 
inexperienced  OTerreached  by  him  of  more  mature  intelligenoe  (A). 


Buleein 
Hunter  r. 
Atkins. 


Lord  Brougham  in  Hunter  y.  Atkim  (t)  made  the 
following  distinotions  between  the  various  kinds  of  rela« 
tioDs  as  affecting  the  burden  of  proof  in  respect  of  the 
validity  of  the  act. 

(a).  If  it  is  not  shown  that  special  confidence  was 
reposed  in  the  person  taking  the  benefit,  specific  proof  is 
required  of  incapacity,  fraud,  [or  compulsion]  vitiating 
the  particular  transaction. 

(b).  If  a  confidential  relation  is  proved  (not  being  one 
of  those  next  mentioned)  proof  is  required  of  circumstances 
making  it  likely  that  some  advantage  was  taken  of  such 
relation  [though  not  of  the  precise  circimistances  under 
which  the  act  impeached  took  place]. 

(c).  But  if  the  party  taking  the  benefit  stands  towards 
the  other  '^  in  any  of  the  known  relations  of  guardian  and 
ward,  attorney  and  client,  trustee  and  cestui  que  trust,  &c. 
[this  8fc.  is  important,  as  will  immediately  appear],  then  in 
order  to  support  the  [act]  he  ought  to  show  that  no  such 
advantage  was  taken  .  .  .  the  proof  lies  upon  him  that  he 


(A)  Per  Lord  Penzance,  Farjitt  v. 
Lauleat,  L.  R.  2  P.  &  D.  462,  468. 
^t  is  to  be  noted  that  this  does  not 
apply  to  wills,  as  to  which  undue 
influence  is  neyer  presumed :  ib. ; 
Soyse  T.  Ronboroughf  6  H.  L.  G.  2, 
49 ;  Hindfon v.  WeatheHU,  6 D.  M.  G. 
30i,  311,  313 :  though  a  disposition 
by  wiU  may  be  set  aside  as  well  as 
an  act  inter  vwo$  when  undue  in- 
fluence is  actually  proTed:  but 
then,  it  seems,  the  influence  must  be 
such  as  to  "oTerpower  the  yolition 
without  conTincing  the  Judgment : ' ' 
Hall  y.  Hall,  L.  R.  1  P.  &  B.  482. 
See  Waiker  y.  Smithy  29  Beay.  394, 
where  between  the  same  parties 


gifts  by  will  were  supported  and  a 
gift  inter  vivos  set  aside.  Lord 
Penzance  has  now  added  to  the  list 
of  suspected  relations  that  of  pro- 
moters of  a  company  to  the  company 
which  is  their  creature :  £rlo*ufer  y. 
New  Sombrero  Phosphate  Co.,  3  App. 
Ca.  at  p.  1230.  But  is  not^^rsoita/ 
confidence  essential  to  make  the 
present  doctrine  applicable  f  And 
has  any  case  gone  the  length  ol 
casting  on  a  promoter  the  buiden  of 
proving  in  the  first  instance  that  a 
contract  between  him  and  the  com- 
pany was  a  fair  one? 
(i)  3My.  &K.  113,  134. 
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has  defiJt  with  the  other  party,  the  client,  ward,  &c., 
exactly  as  a  stranger  would  have  done." 

If  it  is  asked,  what  are  the  classes  of  persons  who  fall 
within  this  last  description,  the  answer  is,  that  as  the  Court 
of  Chancery  has  never  ventured  to  define  fraud  (k),  so  it 
has  refused  to  commit  itself  to  any  enumeration  of  the 
description  of  persons  against  whom  the  jurisdiction  now 
in  question  ought  to  be  most  freely  exercised.  The  cases 
in  which  it  has  been  actually  exercised  are  considered  as 
merely  instances  of  the  application  of  a  principle  "  apply- 
ing to  all  the  variety  of  relations  in  which  dominion  may 
be  exercised  by  one  person  over  another"  (/).  Therefore 
Lord  Brougham's  distinction  between  the  cases  in  which 
influence  must  be  proved,  and  those  in  which  it  is  pre- 
sumed, affords  no  certain  guide:  the  Sfc.  of  his  enumeration 
is  a  term  of  indefinite  extent.  At  most  it  can  be  said  that 
as  to  certain  well-known  relations  the  Court  is  now  bound 
by  authority  to  presume  influence,  and  that  as  to  any 
other  relation  which  the  Court  judges  to  be  of  a  conflden- 
tial  kind  it  is  free  to  presume  that  an  influence  founded  on 
the  confidence  exists,  or  to  require  such  proof  thereof  as  it 
may  think  fit. 

Another  general  proposition  of  much  importance  was  Wider  rale 
laid  down  by  Lord  Romilly  in  Cooke  v.  Lamotte  (m),  and  ton  r?^ 
again  soon  afterwards  in  Hoghton  v.  Moghton  (w),  which,  if  Hoghton; 
it  could  be  relied  on  to  its  full  extent,  would  considerably  tenable, 
modify  the  doctrine  of  Hunter  v.  Atkins,     This  proposition 
is  in  substance  as  follows : — 

In  every  case  where  "  one  person  obtains,  by  voluntary 


(k)  10  Vea.  306 ;  1  D.  M.  G.  691. 

(/)  Sir  S.  RomiUy,  arff.  Huguenin 
▼.  Baseley,  14  Yes.  285,  adopted  by 
Lord  Cottenham,  Dent  y.  Bennett, 
4  My.  &  Cr.  269,  277;  BiUage 
V.  Soutfue,  9  Ha.  634,  540.  Cp. 
D*Agne88eaa  ((Euvres,  1.  299) 
*'Parceque  la  raison  de  Tordon- 
nance  est  g6n^rale,  et  qu'eUe  oom- 
prend  ^galement  tons  oeux  qui 
penyent  avoir  qnelqne  empire  sur 

P. 


Tesprit  des  donateurs,  voa  arrets 
en  ont  6tenda  la  disposition  aax 
maitres,  aux  mMedns,  aux  conf es- 
seurs." 

im)  16  Beav.  234,  240. 

(n)  16  Beav.  276,  298 ;  the  most 
important  passage  of  the  judgment 
is  also  set  out  in  the  notes  to 
Huguenin  v.  Bateley.  2  Wh.  &  T. 
L.  C. 
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donation,  a  large  pecuniary  benefit  from  another/'  the 
person  taking  the  benefit  is  bound  to  show  'Hhat  the 
donor  voluntarily  and  deliberately  performed  the  act,  know- 
ing its  nature  and  effect.'' 

For  this  purpose  a  yoluntaxy  donation  means  any  trans- 
action in  which  one  person  confers  a  large  pecuniary  benefit 
on  another,  though  it  may  be  in  form  a  contract  (o) ;  and 
the  rule  is  said  to  obtain  whether  there  is  any  confidential 
relation  or  not.  And  further,  if  the  case  is  one  of  those  in 
which  "  the  Court,  from  the  relations  existing  between  the 
parties  to  the  transaction,  infers  the  probability  of  undue 
iufluonco  having  been  exerted,"  the  presumption  thus 
raised  has  to  be  rebutted  by  proving,  not  only  "  that  the 
person  likely  to  be  so  influenced-iully  understood  the  act 
he  was  performing,  but  also  that  his  consent  to  perform 
that  act  was  not  obtained  by  reason  of  the  influence  pos- 
sessed by  the  person  receiving  the  benefit." 

There  is  also  a  dictum  of  Lord  Hatherley  in  favour  of 
this  extended  doctrine:  ''It  is  clear  that  anyone  taking 
any  advantage  under  a  voluntary  deed,  and  setting  it  up 
against  the  donor,  must  show  that  he  thoroughly  under- 
stood what  he  was  doing,  or,  at  all  events,  was  protected 
by  independent  advice  "  (/?). 

It  is  nevertheless  very  doubtful  whether  these  wide 
statements,  which  (except,  perhaps,  as  to  Cooke  v.  Lamotie) 
go  beyond  what  was  required  for  the  decisions  that  gave 
occasion  for  them,  can  be  accepted  as  law.  They  have  not 
been  contradicted  in  any  reported  case,  but  the  present 
writer  has  reason  to  know  that  they  cannot  be  relied  on  in 
practice.  Carried  to  their  full  extent,  they  would  make 
an  irrevocable  gift  almost  impossible.  No  man  could  con- 
fer a  boon  with  grace  or  enjoy  it  without  misgiving. 

It  has  been  suggested  in  the  Irish  Court  of  Chancery 
that  if  Huntei*  v.   Atkim  goes  too  far  in  one  direction, 

(o)  E.g.  Cooke  v.  Zamotte,  16  Beav.  (p)  PhiUipt  v.  MuUwos,  7  Ch.  at 

234 ;  Dent  v.  Bemtett,  4  My.  &  Cr.       p.  246. 
269,  273. 
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Cooke  y.  Lamotte  and  Hoghton  v.  Hoghton  go  too  far  in 
the  other,  and  it  may  finally  be  established  that  the  true 
rule  lies  between  these  {q)  The  supposed  middle  oourse 
would  however  be  difficult  to  define. 

It  is  certain  that  in  the  absence  of  any  special  relation  Burden  of 
from  which  influence  is  presumed,  and  when  it  is  shown  that  where  no 
the  grantor  fully  understood  the  effect  of  his  act,  the  burden  ^^ 
of  proof  is  on  the  person  impeaching  the  transaction  (r),  and 
he  must  show  affirmatively  that  pressure  or  undue  influence 
was  employed. 

Having  thus  stated  the  fundamental  rules,  we  may  pro-  Auxiliaiy 

J  J  1  r  ■  »  mles  ftnd 

ceed  to  say  somethmg  more  of —  doctrines 

(1)  The  auxiliary  rules  applied  by  courts  of  equity  to  on  special 
voluntary  gifts  in  general : 

(2)  The  like  as  to  the  influence  presumed  from  special 
relations,  and  the  evidence  required  in  order  to  rebut  such 
presumption : 

(3)  What  are  the  continuing  relations  between  the 
parties  from  which  influence  has  been  presumed : 

(4)  From  what  circumstances,  apart  from  any  continu- 
ing relation,  imdue  influence  has  been  inferred :  and  herein 
of  the  doctrine  of  equity  as  to  sales  at  an  imdervalue  and 
^'  catching  bargains  " : 

(5)  The  limits  of  the  right  of  rescission. 

1.  As  to  voluntary  dispositions  in  general.     (Cp.  Dav.  Voluntary 
Conv.  3.  pt.  1.  Appx.  No.  4.)  ttoS^ne- 

A  voluntary  settlement  which  deprives  the  settlor  of  the  "^7- 
immediate  control  of  the  property  dealt  with,  though  it  be 
made  not  for  the  benefit  of  any  particular  donee,  but  for  the 
benefit  of  the  settlor's  children  or  family  generally,  and 
free  from  any  suspicion  of  unfair  motive,  is  not  in  a  much 
better  position  than  an  absolute  and  immediate  gift.  It 
seems  indeed  doubtful  whether  the  Court  does  not  consider 

{q)  Kirwan  y.  CuUen,  4  Ir.  Ch.  (r)  Blaekiey,  Clark,  \bBeK7.b^h\ 

322,  328.  Toker  v.  Toker,  31  Beav.  629»  3  D. 

J.  S.  487. 

oo2 
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As  to 
power  of 
revoca- 
tion. 


it  improvident  to  make  in  general  indefinite  contemplation 
of  marriage  the  same  kind  of  settlement  which  in  contem- 
plation and  consideration  of  a  definitely  intended  marriage 
it  is  thought  improvident  not  to  make  (s). 

It  is  conceived  that  the  ground  on  which  such  disposi- 
tions are  readily  set  aside  at  the  instance  of  the  settlor's 
representatives  is  not  the  imprudence  of  the  thing  alone, 
but  an  inference  from  that,  coupled  with  other  circum- 
stances— such  as  the  age,  sex,  and  capacity  of  the  settlor — 
that  the  effect  of  the  act  was  not  really  considered  and 
understood  at  the  time  when  it  was  done  {t). 

The  absence  of  a  power  of  revocation  has  often  been 
insisted  upon  as  a  mark  of  improvidence  in  a  voluntary 
settlement ;  and  it  has  been  even  held  to  be  in  itself  an 
almost  fatal  objection  :  but  the  doctrine  now  settled  by  the 
Court  of  Appeal  is  that  it  is  not  conclusive,  but  is  only  to 
be  taken  into  account  as  matter  of  evidence,  and  is  of  more 
or  less  weight  according  to  the  other  circumstances  of  each 
case  (u). 

It  was  a  rule  of  Chancery  practice  that  a  voluntary 
settlement  could  not  be  set  aside  at  the  suit  of  a  de- 
fendant. The  person  impeaching  it  had  to  do  so  by  a 
substantive  proceeding  in  either  an  original  or  a  cross 
suit  (^).  Under  the  new  practice  he  will  proceed  by 
counter-claim  if  sued  on  the  deed. 


Special 
relations. 

Age,  &o. 
not  ma- 
terial. 


2.  Auxiliary  rules  as  to  the  influence  presumed  from 
special  relations. 

The  principle  on  which  the  Court  acts  in  such  cases  is 
not  affected  either  by  the  age  or  capacity  of  the  person 


(«)  liveritt  V.  JSveritt,  lOEq.405; 
but  here  some  of  the  usual  provi- 
sions were  omitted. 

{t)  lb.;  Fridtaux  y.  Lontdak^  1 
D.  J.  S.  433 :  this  ground  is  strongly 
taken  bj  Jessel,  M.  R.  in  Button  v. 
Thompson,  23  Ch.  D.  at  p.  281.  So 
common  ignorance  or  mistake  of 
both  parties  as  to  the  effect  of  an 


instrument  may  sometimes  be  in* 
ferred  on  the  face  of  it  from  its 
unreasonable  or  unusual  character : 
see  p.  454  nipra. 

(u)  Hall  V.  Rail,  8  Ch.  430,  where 
the  former  cases  are  reviewed. 

{x)  Way's  tr.  2  D.  J.  8.  366,  372 ; 
Hall  V.  Hall,  14  Eq.  366,  377. 
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oonferring  the  benefit,  or  by  the  nature  of  the  benefit 
oonf  erred  (j/). 

''Where  a  relation  of  oonfidenoe  is  onoe  established, 
either  some  positive  act  or  some  complete  case  of  abandon- 
ment must  be  shown  in  order  to  determine  it :"  it  will  not 
be  considered  as  determined  whilst  the  influence  derived 
from  it  can  reasonably  be  supposed  to  remain  (y). 

Where  the  influence   has  its  inception   in   the  legal  Influence 
authority  of  a  parent  or  guardian,  it  is  presumed  to  con-  to  con- 
tinue for  some  time  after  the  termination  of  the  legal  ^^^^' 
authority,  until  there  is  what  may  be  called  a  complete 
emancipation,  so  that  a  free  and  unfettered  judgment  may 
be  formed,  independent  of  any  sort  of  control  (2).     It  is 
obvious  that  without  this  extension  the  rule  would  be 
practically  meaningless.    It  is  said  that  as  a  general  rule 
a  year  should  elapse  from  the  termination  of  the  authority 
before  the  judgment  can  be  supposed  to  be  wholly  emanci- 
pated:  this  of  course  does  not  exclude  actual  proof  of 
imdue  influence  at  any  subsequent  time  (a).    With  regard  Evidence 
to  the  evidence  to  be  adduced  to  rebut  the  presumption  in  t^j^but 
a  transaction  between  a  father  and  a  son  who  has  recently  pjesump- 
attained  majority,  the  father  is  bound  ''  to  show  at  all  influence, 
events  that  the  son  was  really  a  free  agent,  that  he  had  Father 
adequate  independent  advice  .  .  .  that  he  perfectly  under-  "^ 
stood  the  nature  and  extent  of  the  sacriflce  ho  was  making, 
and  that  he  was  desirous  of  making  it." 

*'  So  again,  where  a  Bolicitor  purchases  or  obtains  a  beneflt  from  a  Solicitor 
dient,  a  court  of  equity  expects  him  to  be  able  to  show  that  he  has  ^^^  client, 
taken  no  advantage  of  his  professional  position ;  that  the  client  was 
so  dealing  with  him  as  to  be  free  from  the  influence  which  a  solicitor 
must  necessarily  possess,  and  that  the  solicitor  has  done  as  much  to 
protect  his  dient*  s  interest  as  he  would  haye  done  in  the  case  of  a  dient 
dealing  with  a  stranger  *'  (6). 

(y)  Per  Turner,  L.  J.  Rhode*  v.  (a)  See  per  Lord  Cranworth,  7 

BaUy  1  Ch.  252,  257,  260 ;  llohnan  H.  L.  C.  at  p.  772. 

V.  Zopnes,  4  D.  M.  G.  270,  283.  (*)  Savery  v.  Xinff,  6  H.  L.  C.  at 

(z)  Archer  v.  Sudson,   7  Beay.  p.   656.      Cashome  t.  Burtham,  2 

551,560;   Wright  y,  Vanderplank^  J^ear.  76,  seems  not  quite  consistent 

8  D.  M.  G.  133,  137,  146.  with  this,  but  there  the  plaintii! 
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He  must  give  all  the  reasonable  adTice  against  himself 
that  he  would  have  given  against  a  third  person  (c).  And 
he  must  not  deal  with  his  client  on  his  own  account  as  an 
undisclosed  principal.  "  From  the  veiy  nature  of  things, 
where  the  duty  exists  that  he  should  give  his  client  advice, 
it  should  be  disinterested  advice ;  he  cannot  properly  give 
that  advice  when  he  is  purchasing  himself  without  telling 
his  client  that  he  is  purchasing"  (d). 

The  result  of  the  decisions  has  been  thus  summed  up 
by  the  Judicial  Committee  of  the  Privy  Council.  "  The 
Court  does  not  hold  that  an  attorney  is  incapable  of  pm> 
chasing  from  his  client;  but  watches  such  a  transaction 
with  jealousy,  and  throws  on  the  attorney  the  onus  of 
showing  that  the  bargain  is,  speaking  generally,  as  good 
as  any  that  could  have  been  obtained  by  due  diligence 
from  any  other  purchaser"  (e).  He  is  not  absolutely  bound 
to  insist  on  the  intervention  of  another  professional  adviser. 
But  if  he  does  not,  he  must  not  be  surprised  at  the  trans- 
action being  disputed,  and  may  have  to  pay  his  own  costs 
even  if  in  the  result  it  is  upheld. 

Fidaoiaiy  "The  broad  principle  on  whidh  the  Gonrt  acts  in  oaaes  of  this  descrip- 
relations  ^Jqq  jg  j^i^^  wherever  there  exists  such  a  confidence,  of  whatever  character 
gene  7.  ^^^^  confidence  may  be,  as  enables  the  person  in  whom  confidence  or 
trust  is  reposed  to  exert  inflaence  over  the  person  trusting  him,  the  Court 
wiU  not  allow  any  transaction  between  the  parties  to  stand  unless  there 
has  been  the  fullest  and  fairest  explanation  and  communication  of  every 
particular  resting  in  the  breast  of  the  one  who  seeks  to  establish  a  con- 
tract with  the  person  so  trusting  him  **  (/) 

In  other  words,  every  contract  entered  into  by  persons 
standing  in  such  a  relation  is  treated  as  being  uberrimae 


was  not  the  client  himself,  but  his 
assignee  in  insolvency,  and  the 
client*s  own  evidence  was  rather 
favourable  to  the  solicitor. 

(f)  Oibton  V.  Jeye9f  6  Ves.  266, 
278.  As  to  solicitor's  charges  see 
Lyddon  v.  Mosb^  4  De  G-.  &  J.  104. 

(rf)  MePherson  v.  ITait  (So.),  3 
App.  Ga.  254,  272. 

(e)  Fisani  v.  A.'G.for  Gibraltar, 
L.  B.  5  P.  C.  616,  536,  540.    Ac- 


cording to  Morgan  ▼.  Mwett^  6  Gh. 
D.  638,  there  is  a  still  mare 
stringent  rule  as  to  gifts — an  abeo* 
lute  rule  of  law  "that  while  the 
relation  of  solicitor  and  client  sub- 
sists the  solicitor  cannot  take  a  gift 
from  his  dient."  Sed  gu.  See 
note  at  end  of  this  chapter. 

(/)  Per  Page  Wood,  V.-O.  Tats 
V.  fTillianuoH,  I  Eq.  at  p.  636. 
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fideiy  and  may  be  vitiated  bj  Bilenoe  as  to  matters  whioh 
one  of  two  independent  parties  making  a  similar  eontraot 
would  be  in  no  way  bound  to  oommunioate  to  the  other ; 
nor  does  it  matter  whether  the  omission  is  deliberate,  or 
proceeds  from  mere  error  of  judgment  or  inadyertenoe  {g). 

Thus  a  medical  attendant  who  makes  with  his  patient  a 
contract  in  any  way  depending  on  the  length  of  the  patient's 
life  is  bound  not  to  keep  to  himself  any  knowledge  he  may 
have  professionally  acquired,  whether  by  forming  his  own 
opinion  or  by  consulting  with  other  practitioners,  as  to  the 
probable  duration  of  the  life  {h).  Perhaps  the  only  safe 
way,  and  certainly  the  best,  is  to  avoid  such  contracts 
altogether. 

In  Orosrenor  v.  SAerratt  (i),  where  a  mining  lease  had 
been  granted  by  a  young  lady  to  her  brother-in-law  (the 
son  of  her  father's  executor)  and  uncle,  at  the  inducement 
of  the  said  executor,  "in  whom  she  placed  the  greatest 
confidence,"  it  was  held  that  it  was  not  enough  for  the 
lessees  to  show  that  the  terms  of  the  lease  were  fair ;  they 
ought  to  have  shown  that  no  better  terms  could  possibly 
have  been  obtained;  and  as  they  failed  to  do  this,  the 
lease  was  set  aside  {k). 

This  comes  very  near  to  the  case  of  an  agent  dealing 
on  his  own  account  with  his  principal,  when  "  it  must  be 
proved  that  full  information  has  been  imparted,  and  that 
the  agreement  haa  been  entered  into  with  perfect  good 
faith  "  (g) .  Nor  is  the  agent's  duty  altered  though  the  pro- 
posal originally  came  from  the  principal  and  the  principal 
shows  himself  anxious  to  complete  the  transaction  as  it 


(^)  Molony  T.  Kermm,  2  Dr.  &  W. 
at  p.  39. 

(A)  Jhpham  V.  Brooke,  6  Ruas.  8. 

(»)  28  Beay.  669,  663. 

(k)  This  iB  an  extreme  case.  The 
Indian  Contract  Act,  b.  16  (see 
Note  M.)  does  not  seem  to  go  so 
far.  It  does  make  it  the  duty  of  a 
contracting  party  tit  loco  parentis  to 
the  other  to  disdoee  all  material 


facts :  <<  A.  sells  hy  auction  to  B. 
a  horse  which  A.  Imows  to  be  un- 
sound. A.  says  nothing  to  B. 
about  the  horse's  unsoundness. 
This  is  not  fraud  in  A."  (s.  17, 
iUust.  a) :  but  if  '« B.  is  A.'s  daugh- 
ter and  is  just  come  of  age,  here 
the  relation  of  the  parties  would 
make  it  A.'8  duty  to  teU  B.  if  the 
horse  is  unsound  "  {ib.  illust.  b). 
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Family 
arrange- 
monts 
excep- 
tionally 
faTOured. 


Btandfi  (m).  The  same  rules  apply  to  an  executor  who  him- 
self becomes  the  purchaser  of  part  of  his  testator's  estate  («). 
But  tliis  obligation  of  agents  and  trustees  for  sale  appears 
(as  we  have  already  considered  it,  p.  243  above)  to  be  in- 
cidental to  the  special  nature  of  their  employment,  and  to 
be  a  duty  founded  on  contract  rather  than  one  imposed  by 
any  rule  of  law  which  guards  the  freedom  of  contracting 
parties  in  general. 

The  duty  cast  upon  a  solicitor,  or  other  person  in  a  like 
position  of  confidence,  who  deals  on  his  own  account  with 
his  client,  of  disclosing  all  material  circumstances  within 
his  knowledge,  does  not  however  bind  him  to  communicate 
a  "  speculative  and  consequential "  possibility  which  may 
affect  the  future  value  of  the  subject-matter  of  the  trans- 
action, but  which  is  not  more  in  his  own  knowledge  than 
in  the  client's  (o). 

It  must  not  be  forgotten  that  the  suspicion  with  which 
dealings  between  parents  and  children  presumably  still 
under  parental  influence  are  regarded  by  courts  of  equity 
is  to  a  certain  extent  counteracted  bv  the  favour  with 
which  dispositions  of  the  kind  known  as  family  arrange- 
ments are  treated.  In  many  cases  a  balance  has  to  be 
struck  between  these  partly  conflicting  pi^mptions. 
"Transactions  between  parent  and  child  may  proceed 
upon  arrangements  between  them  for  the  settlement  of 
property,  or  of  their  rights  in  property  in  which  they  are 
interested.  In  such  cases  this  Court  regards  the  trans- 
actions with  favour.  It  does  not  minutely  weigh  the  con- 
siderations on  one  side  or  the  other.  Even  ignorance  of 
rights,  if  equal  on  both  sides,  may  not  avail  to  impeach 
the  transaction  (p).     On  the  other  hand,  the  transaction 


(m)  Dalfy  V.  Wonkamy  33  Beay. 
154. 

(n)  Baker  v.  Read,  18  Beav.  398  ; 
where  however  relief  was  refused 
on  the  ground  of  17  years'  delay. 

(o)  JEdwards  v.  Meyriek,  2  Ha.  60, 
74  ;  ffolman  v.  Loyncs,  4  D.  M.  G. 


at  p.  280. 

( p)  Perhaps  it  is  safer  to  say  that 
the  *^  almost  invinoihle  jealousy'* 
of  the  Court  is  reduced  to  *'  a 
reasonable  degree  of  jealousy : ' '  cp. 
Lord  Eldon's  language  in  Hatch  r. 
Hatch,  9  Ves.  at  p.  296,  and  IVc^« 
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may  be  one  of  bounty  from  the  child  to  the  parent,  soon 
after  the  child  has  attained  twenty-one.  In  such  cases 
this  Court  views  the  transaction  with  jealousy,  and 
anxiously  interposes  its  protection  to  guard  the  child  from 
the  exercise  of  parental  influence  "  {q). 

It  must  be  observed  that  the  rules  concerning  gifts,  or 
transactions  in  the  form  of  contract  which  are  substantially 
gifts,  from  a  son  to  a  father,  do  not  apply  to  the  converse 
case  of  a  gift  from  an  ancestor  to  a  descendant :  there  is 
no  presumption  against  the  validity  of  such  a  gift,  for  it 
may  be  made  in  discharge  of  the  necessary  duty  of  pro- 
viding for  descendants  (r) . 

3.  Belations  between  the  parties  from  which  influence  Belations 
has  been  presumed.  ^I^h 

It  would  be  useless  to  attempt  an  exact  classification  of  influence 
that  which  the  Court  refuses  on  principle  to  define  or  P'^'^ 
classify :  but  it  may  be  convenient  to  follow  an  order  of 
approximate  analogy  to  the  cases  of  well-known  relations 
in  which  the  presumption  is  fuUy  established. 

A.  Eolations  in  which  there  is  a  power  analogous  to  that  Cases 
of  parent  or  guardian.  J^^ 

Uncle  in  loeo  parentis  and  niece :  Archer  y.  Hudson^  7  Beay.  661 ;  Mait' 
land  y.  Irving,  16  Sim.  437.  Step-father  in  loco  parentis  and  step- 
daughter:  Kempeon  y.  Athbee,  10  Ch.  16;  Eapey  y.  Lake,  10 'Ha.  260. 
Executor  of  a  wiU  (apparentlj  in  a  like  position]  and  the  testator's 
daughter :  On>wenor  y.  Sherratt,  28  Beay.  669. 


dell  y.  Ticeddell,  Turn.  &  R.  at  p. 
13.  On  the  question  of  considera- 
tion see  Williams  y.  Williams,  2 
Ch.  294,  304. 

[q)  Baker  y.  Bradley,  7  D.  M.  G. 
697, 620.  See  also  Wallaeer,  Wallace, 
2  Dr.  &  W.  452,  470 ;  Bellamy  y. 
Sabine,  2  Ph.  426,  439  ;  Hoghton  y. 
HoghUm,  16  Beay.  278,  300;  and 
on  the  doctrine  of  family  arrange- 
ment not  applying  when  a  son 
without  consideration  g^yes  up 
yaluable  rights  to  his  father,  Savery 


y.  King,  6  H.  L.  C.  at  p.  667.  A 
sale  by  a  nephew  to  his  [great] 
uncle  of  his  reyersionary  interest  in 
an  estate  of  which  the  uncle  is 
tenant  for  life  is  not  a  family  ar- 
rangement :  Talbot  y.  Staniforth,  1 
J.  &  H.  484,  601.  As  to  the 
amount  of  notice  that  wiU  affect  a 
purchaser,  Bainbrigge  y.  Browne, 
18  Ch.  D.  188. 

(r)  Beanland  y.  Bradley,  2  De  Q-. 
&  Sm.  339. 
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Hasband  of  a  minor's  sister  "with  whom  the  minor  had  lired  for  some 
time  before  he  came  of  age :  (Griffin  y.  DeveuiUe,  3  P.  Wms.  131,  n.  But 
the  mere  fact  of  a  minor  living  with  a  relative  of  fall  age  does  not  raise 
a  presumption  of  influence;  or  the  presumption,  if  any,  is  rebutted  bj 
proof  of  business-like  habits  and  capacity  on  the  donor's  part :  Toy/or  t. 
Johnston,  19  Ch.  D.  603. 

Two  sisters  living  together,  of  whom  one  was  in  all  respects  the  head 
of  the  house,  and  might  be  considered  as  in  loco  parmtis  towards  the  other, 
though  the  other  was  of  mature  years:  Hartey  t.  Mount ^  8  Bear.  i39. 
Brother  and  sister,  where  the  sister  at  the  age  of  46  executed  a  Yoluntaiy 
settlement  under  the  brother's  advice  and  for  his  benefit :  Sharp  t.  Leach, 
31  Beav.  491. 

Husband  and  wife  on  the  one  part,  and  aged  and  infirm  aimt  of  the 
wife  on  the  other:  Gnjitht  v.  Robins,  3  Mad.  191. 

Distant  relationship  by  marriage :  the  donor  old,  infirm,  and  his 
soundness  of  mind  doubtful ;  great  general  confidence  in  the  donee,  who 
was  treated  by  him  as  a  son :  Steed  v.  Galley,  1  Kee.  620.  This  rather 
than  the  donor's  insanity  seems  the  true  ground  of  the  case,  see  p.  644. 

Keeper  of  lunatic  asylum  and  recovered  patient:  Wright  y.  Fnmd, 
13  Ves.  136. 

There  are  also  cases  of  general  control  obtained  by  one  person  over 
another  without  any  tie  of  relationship  or  lawful  authority :  BrOyman 
y.  Green,  2  Yes.  Sr.  627,  Wilm.  68,  where  a  servant  obtained  complete 
control  over  a  master  of  weak  understanding  :  Kay  y.  Smith,  21  Beay. 
522,  affirmed  nom.  Smith  y.  Kay,  7  H.  L.  C.  760,  where  an  older  man 
living  with  a  minor  in  a  joint  course  of  extravagance  induced  him  imme- 
diately on  his  coming  of  age  to  execute  seouritieB  for  biUs  previously 
accepted  by  him  to  meet  the  joint  expenses. 

In  Lloyd  y.  Clark,  6  Beav.  309,  the  infiuence  of  an  officer  oyer  his 
junior  in  the  same  regiment  was  taken  into  account  as  increasing  the 
weight  of  other  suspicious  circumstances ;  but  there  is  nothing  in  the 
case  to  warrant  including  the  position  of  a  superior  officer  in  the  general 
category  of  **  suspected  relations." 

Cases  B.  Positions  analogous  to  that  of  solicitor. 

analo^us 

^  ?^j^.^^'      Certificated  conveyancer  acting  as  professional  adviser :  Mhodet  y.  BaU, 

1  Ch.  252.    Counsel  and  confidential  adviser :  Broun  y.  Kennedy,  33  Beay. 

133,  148,  4  D.  J.  S.  217. 
Confidential  agent  substituted  for  solicitors  in  general  management  of 

affairs :  Huyumin  y.  Baseley,  14  Yes.  273  («). 

(«)  A  fortiori,  where  characters  Payne,  8  Ch.  881,  where  howeyer 

of  steward  and  attorney  are  com-  the  facts  are  not  given  in  any  detail, 

bined :  Harris  y.   Tremenheere,  15  As  to  a  land  agent  purchasing  or 

Yes.  34.    A  flagrant  case  is  ^aAvr  taking  a  lease  from  nis  prinoipal, 

y.  Loader,  16  Eq.  49.  Cp.  Mbxon  y.  see  also  MoUmy  y.  Kemtmy  2  Dr.  & 


and  client. 
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A  peiraon  deputed  by  an  elder  relation,  to  whom  a  yonng  man  applied 
for  advice  and  assistance  in  pecuniary  difficulties,  to  ascertain  the  state 
of  his  affairs  and  advise  on  relieving  him  from  his  debts:  Tate  v. 
mUiamwn,  1  Eq.  528,  2  Ch.  55. 

The  relation  of  a  medical  attendant  and  his  patient  is  treated  as  a  con- 
fidential relation  analogous  to  that  between  solicitor  and  client :  Bent  y. 
Bennett,  4  My.  &  Or.  269 ;  Billage  v.  Southee,  9  Ha.  534 ;  Aheame  v. 
HogaUy  Dm.  310 ;  though  in  JBlaekie  v.  Chrk,  15  Bea.  595,  603,  some- 
what less  weight  appears  to  be  attached  to  it.  It  does  not  appear  in  the 
last  case  whether  the  existence  of  ^*  anything  like  undue  persuasion  or 
coercion  "  (p.  604)  was  merely  not  proved  or  positively  disproved:  on  the 
supposition  that  it  was  disproved  there  would  be  no  inconsiBtency  with 
the  other  authorities.  For  another  unsuccessful  attempt  to  set  aside  a 
gift  to  a  medical  attendant,  see  Fratt  v.  Barker,  I  Sim.  1,  4  Russ.  507  ; 
there  the  donor  was  advised  by  his  own  solicitor,  who  gave  positive 
evidence  that  the  act  was  free  and  deliberate. 


c.  Spiritual  influence.  Spiritual 

influence 
It  is  said  that  influence  would  be  presumed  as  between  a  clergyman  or  mixed 
any  person  in  the  habit  of  imparting  religious  instruction  and  another  character 
person  placing  confidence  in  him :  Dent  v.  Bennett,  7  Sim.  at  p.  516.  ^ng^ 
There  have  been  two  remarkable  modem  cases  of  spiritual  influence  in 
which  there  were  claims  to  spiritual  power  and  extraordinary  gifts  on 
the  one  side,  and  implicit  belief  in  such  claims  on  the  other  ;  it  was  not 
necessary  to  rely  merely  on  the  presumption  of  influence  resulting  there- 
from, for  the  evidence  which  proved  the  relation  of  spiritual  confidence 
also  went  far  to  prove  as  a  fact  in  each  case  that  a  general  influence  and 
control  did  actually  result :  Nottidge  v.  Frince,  2  Giff .  246  ;  Lyon  v.  Home, 
6  Eq.  655  (/).  In  the  former  case  at  all  events  there  was  gross  imposture, 
but  the  spiritual  dominion  alone  would  have  been  sufficient  g^und  to  set 
aside  the  g^t :  for  the  Court  considered  the  influence  of  a  minister  of 
religion  over  a  person  under  his  direct  spiritual  charge  to  be  stronger 
than  that  arising  from  any  other  relation  (u).    There  seems  to  have  been 
also  in  Norton  v.  Belly,  2  Eden,  286,  the  earliest  reported  case  of  this 
class,  a  considerable  admixture  of  actual  fraud  and  imposition. 

The  authority  of  Huguenin  y.  Baaeley,  14  Yes.  273,  as  to  this  particular 
kind  of  influence,  is  to  be  found  not  in  the  judgment,  which  proceeds  on 
the  gfround  of  confldential  agency,  but  in  Sir  S.  Romilly*s  argument  in 


W.  31 ',  Lord  SeUey  y.  Bhoades,  2 
Sim.  &  St.  41,  1  BU.  1.  hiBosaiter 
y.  Walsh,  4  Dr.  &  W.  485,  where 
the  transaction  was  between  an 
agent  and  a  sub-agent  of  the  same 
principals,  the  case  was  put  by  the 
bill  (p.  487),  but  not  decided,  on  the 
g^und  of  fiduciary  relation.     See 


p.  567  above. 

(t)  In  Zgon  r.  Moms  the  evidence 
appears  to  have  been  in  a  very  un- 
satisfactory condition,  and  on  many 
particulars  to  have  led  to  no  dc^nite 
conclusion:  the  case  is  therefore 
more  curious  than  instmctiye. 

('<)  2  Giff.  269,  270. 


572  DVRES8  AND  UNDUE  INFLUENCE. 

reply,  to  which  repeated  jadioial  approval  has  g^ren  a  weight  scarody  if 
at  all  inferior  to  that  of  the  deoiflion  itself. 

Undue  4.  Circumstances  held  to  amount  to  proof  of  undue  in- 

wi^our     fluence,  apart  from  any  continuing  relation, 
fiduciary         j^  ^  case  where  a  father  gave  security  for  the  amount  of 
Securities   ^^^taitt  notes  believed  to  have  been  forged  by  his  son,  the 
obtained     holders  giving  him  to  understand  that  otherwise  the  son 
Burer*"     would  be  prosecuted  for  the  felony,  the  agreement  was  set 
^^r*    ^^^^9  ^  ^^^  ^^  ^^^  ground  that  the  father  acted  under 
imdue  pressure  and  was  not  a  free  and  voluntary  agents 
as  because  the  agreement  was  in  itself  illegal,  as  being 
substantially  an  agreement  to  stifle  a  criminal  prosecu- 
tion (x). 

In  Ellis  V.  Barker  (t/)  the  plaintiff's  interest  under  a  will 
was  practically  dependent  as  to  part  of  its  value  on  his 
being  accepted  as  tenant  of  a  farm  the  testator  had  occu- 
pied as  yearly  tenant.  One  of  the  trustees  was  the  land- 
lord's steward,  and  in  order  to  induce  the  plaintiff  to  carry 
out  the  testator's  supposed  intentions  of  providing  for  the 
rest  of  the  family  he  persuaded  the  landlord  not  to  accept 
the  plaintiff  as  his  tenant  unless  he  would  make  such  an 
arrangement  with  the  rest  of  the  family  as  the  trustees 
thought  right.  Under  this  pressure  the  arrangement  was 
executed :  it  was  practically  a  gift,  as  there  was  no  real 
question  as  to  the  rights  of  the  parties.  Afterwards  the 
deeds  by  which  it  was  made  were  set  aside  at  the  suit  of 
the  plaintiff,  and  the  trustees  (having  thus  unjustifiably 
made  themselves  partisans  as  between  their  cestuis  que 
trust)  had  to  pay  the  costs. 

These  are  the  most  distinct  cases  we  have  met  with  of  a 
transaction  being  set  aside  on  the  ground  of  undue  in- 
fluence specifically  proved  to  have  been  used  to  procure 
the  party's  consent  to  that  particular  transaction  (s). 

(x)   Williamt  y.  Bayley^  L.  R.  1  ground  that  the   agreement  had 

H.  L.  200 ;  cp.  p.  288  above.  afterwards  been  Toluntarily  acted 

(y)  7  Ch.  104.  upon  with  a  knowledge  of  aU  the 

(«)  Cp.  Ormes  v.  Beadel,  2  Giff.  facts. 
166,  rovd.  2  D.  F.  J.  333,  on  the 
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In  Smith  v.  Kay  {a)  a  young  man  completely  under  the  Smith  r. 
influence  and  control  of  another  person  and  acting  under  ^' 
that  influence  had  been  induced  to  execute  securities  for 
bills  which  he  had  accepted  during  his  minority  without 
any  independent  legal  advice ;  and  the  securities  were  set 
aside.  There  was  in  this  case  evidence  of  actual  fraud ; 
but  it  was  distinctly  affirmed  that  the  decision  would  have 
been  the  same  without  it,  it  being  incumbent  on  persons 
claiming  under  the  securities  to  give  satisfactory  evidence 
of  fair  dealing  (6). 

This  comes  very  near  to  the  peculiar  class  of  cases  on 
"  catching  bargains  "  with  which  we  shall  deal  presently. 

Undue  influence  may  be  inferred  when  the  benefit  is  9*^er 
such  as  the  taker  has  no  right  to  demand  [».  e,  no  natural  stances 
or  moral  claim]  and  the  grantor  no  rational  motive  to  ^^j^ 

give  (c).  undue 

influence 
inferred. 

Inadequacy  of  the  consideration,  though  in  itself  not  Asto 
decisive,  may  be  an  important  element  in  the  conclusion  ^^®'- 
arrived  at  by  a  court  of  equity  with  respect  to  a  contract 
of  sale. 

The  general  rule  of  equity  in  this  matter  has  been  General 
thus  stated  by  Lord  Westbury :   "  It  is  true  that  there  J^ii^" 
is  an  equity  which  may  be  founded  upon  gross  inade*  haao/ 
quacy  of  consideration.     But  it  can  •  only  be  where  the  eff^t!^^ 
inadequacy  is  such  as  to  involve  the  conclusion  that  the 
party  either  did  not  understand  what  he  was  about  or  was 
the  victim  of  some  imposition  "  (t/). 


(a)  7  H.  L.  C.  750. 

(b)  Pp.  761,  770.  The  securities 
given  were  for  an  amount  very 
much  exceeding  the  whole  of  the 
sums  reaUy  advanced  and  the  in- 
terest upon  them :  p.  778. 

(c)  Purcell  V.  M^Namara^  14  Yes. 
91,  116. 

\d)  Tennent  v.  Tennentt,  L.  R.  2 
Sc.  &  D.  6,  0.  For  a  modem  in- 
stance of  such  a  conclusion  being 
actually  drawn  by  the  Court  from  a 
said  at  a  gross  undervalue,  see  Hice 


v.  Gordon f  11  Beav.  265,  270 ;  cp. 
UnderhiU  v.  Honcood,  10  Yes.  at 
p.  219 ;  Summers  v.  Griffiths,  35 
beav.  27,  33,  and  the  earlier  dictum 
there  referred  to  of  Lord  Thurlow 
in  G Wynne  r.  Heaton  (1  Bro.  G.  C. 
1,  9),  that  *'  to  set  aside  a  convey- 
ance there  must  be  an  inequality  so 
strong,  gross,  and  manifest,  that 
it  must  be  impossible  to  state  it  to 
a  man  of  oommon  sense  without 
producing  an  exclamation  at  the 
inequality  of  it." 
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The  established  dootrine  is  that  mere  inadequacy  of 
price  is  in  itself  of  no  more  weight  in  eqnitj  than  at 
law  {e).  It  is  evidence  of  fraud,  but,  standing  alone,  by 
no  means  oonclusiTe  evidence  (/).  Even  when  coupled 
with  an  incorrect  statement  of  the  consideration  it  will  not 
alone  be  enough  to  vitiate  a  sale  in  the  absence  of  any 
fiduciary  relation  between  the  parties  {g)» 
Bat  But  if  there  are  other  circumstances  tending  to  diow 

^t£  other  ^A^  tbe  vendor  was  not  a  free  and  reasonable  agent,  the 
«^^"      fact  of  the  sale  having  been  at  an  undervalue  may  be  a 
may  be       material  element  in  determining  the  Court  to  set  it  aside. 
STeW^     Thus  it  is  when  one  member  of  a  testator's  family  conveys 
d^noethat  his  interest  in  the  estate  to  others  for  an  inadequate  Con- 
or freedom  sideration,  and  it  is  doubtful  if  he  fully  understood  the 
of  conaent,  extent  of  his  rights  or  the  effect  of  his  act  (A).    If  pro- 
wanting,    perty  is  bought  at  an  inadequate  price  from  an  uneducated 
man  of  weak  mind  (i)  or  in  his  last  illness  (A-),  who  is  not 
protected  by  independent  advice,  the  burden  of  proof  is 
on  the  purchaser  to  show  that  the  vendor  made  the  bar- 
gain deliberately  and  with  knowledge  of  all  the  circum- 
stances.    Nay,  more,   when  the   vendor  is  infirm  and 
illiterate  and  employs  no  separate  solicitor,  ''  it  lies  on  the 
purchaser  to  show  affirmatively  that  the  price  he  has  given 
is  the  value,"  and  if  he  cannot  do  this  the  sale  will  be  set 
aside  at  the  suit  of  the  vendor  (/).    In  1871  a  case  in  the 
Court  of  Appeal  was  decided  on  the  ground  that  "  if  a 
solicitor  and  mortgagee  .  .  .  obtains  a  conveyance  [of  the 
mortgaged  property]  from  the  mortgagor,  and  the  mort- 
gagor is  a  man  in  humble   circumstances,  without  any 
legal  advice,  then  the  onus  of  justifying  the  transaction, 

(e)  Wood  T.  Abrrt/y  3  Mad.  417,  229 ;    cp.    Bumage    v.    White,    1 

423 ;  Peacock  v.  Evans,  16  Vee.  612,  Swanst.  137,  150. 

617;  StiUwellY.  WiikinSf  Jac.  280,  (t)  LongmaU  v.  Ledger,  2   Giff. 

282.  157,  163  (affirmed  on  appeal,  see 

(/)  Coekell  v.   Taylor,  16  Beav.  4  D.  F.  J.  402)* 

105,  116.  Uc)  Clark  v.  Maipa$,  31  Bear.  SO, 

~                 '  4  1).  F.J.  401. 


(y)  ffarriion  v.  Gueat,  6  D.  M.  G. 

14,  8  H.  L.  0.  481. 

{h)  Sturge  v.  Sturge,    12    Bear.       4  D.  J.  S.  888,  891. 


424,  8  H.  L.  0.  481.  (0  Baker  v.  Monk,  33  Bear.  ^19, 

'"    "'  "'  '^    "^  41).  J.  S.  888, 
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and  Bhowing  that  it  was  a  right  and  fair  transaction,  is 
thrown  upon  the  mortgagee  "  (m). 

Similarly  if  a  purchase  is  made  at  an  inadequate  price 
from  vendors  in  great  distress,  and  without  any  professional 
assistance  hut  that  of  the  purchaser's  attorney,  '^  these  cir- 
cumstances are  evidence  that  in  this  purchase  advantage 
was  taken  of  the  distress  of  the  vendors,"  and  the  convey- 
ance will  he  set  aside  (n). 

It  has  even  been  said  that  to  sustain  a  contract  of  sale  "Equality 
in  equity  "  a  reasonable  degree  of  equality  between  the  the  con- 
contracting  parties"  is  required (o).  But  such  a  dictum  ^^^^^m 
can  be  accepted  only  to  this  extent :  that  when  there  is  a 
very  marked  inequality  between  the  parties  in  social  posi- 
tion or  intelligence,  or  the  transaction  arises  out  of  the 
necessities  of  one  of  them  and  is  of  such  a  nature  as  to 
put  him  to  some  extent  in  the  power  of  the  other,  the  Court 
will  be  inclined  to  give  much  more  weight  to  any  suspicious 
circiunstances  attending  the  formation  of  the  contract,  and 
will  be  much  more  exacting  in  its  demands  for  a  satisfac- 
tory explanation  of  them,  than  when  the  parties  are  on 
such  a  footing  as  to  be  presumably  of  equal  competence  to 
understand  and  protect  their  respective  interests  in  the 
matter  in  hand.  The  true  doctrine  is  well  expressed  in  the 
Indian  Contract  Act,  s.  25,  expl.  2.  "  An  agreement  to 
which  the  consent  of  the  promisor  is  freely  given  is  not 
void  merely  because  the  consideration  is  inadequate ;  but 
the  inadequacy  of  the  consideration  may  be  taken  into 
account  by  the  Court  in  determining  the  question  whether 
the  consent  of  the  promisor  was  freely  given."    A  sale 


(w)  Lord  Hatherley,  C.  Frees  v. 
Coket  6  Gh.  646,  649:  though  in 
general  there  is  no  rale  ag^auust  a 
mortgagee  buying  from  his  mort- 

Skgor:  Knight  v.  Matjoribanks^  2 
ac.  &  G.  10 ;    and  see  Ford  y. 
Olden,  3  Eq.  461. 

{n)  Wood  T.  Abrey,  3  Had.  417, 
424. 

(o)  Longmate  r.  Ledger^  2  Giff .  at 
p.  163,  by  Stuart,  v.-O. :  cp.  the 


same  judge's  remarks  in  Barrett  t. 
Hartley,  2  Eq.  at  p.  794.  But  see 
the  more  guard^  statement  in 
Wood  V.  Abreg,  3  Mad.  at  p.  423. 
**  A  court  of  equity  will  inquire 
whether  the  parties  really  did  meet 
on  equal  tetms ;  and  if  it  be  found 
that  the  vendor  was  in  distressii  eir- 
eumstanceSf  and  that  advantage  teas 
taken  of  that  distress,  it  will  avoid 
the  contract." 
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irnder- 

Talue 

alone? 


made  by  a  person  of  inferior  station,  and  for  an  inadequato 
price,  was  upheld  bj  the  Court  of  Appeal  in  Chancery,  apd 
ultimately  by  the  House  of  Lords,  when  it  appeared  by 
the  evidence  that  the  vendor  had  entered  into  the  trans- 
action deliberately,  and  haul  deliberately  chosen  not  to  take 
independent  professional  advice  (/>). 
Can  spe-  It  is  not  SO  clear  however  that  a  degree  of  inadequacy 
formance  of  consideration  which  does  not  amoimt  to  evidence  of 
^  ^"*^  fraud,  &o.,  such  as  to  be  a  ground  for  avoiding  the  contract, 
ground  of  may  not  yet  be  a  sufficient  ground  for  refusing  specific 
performance.  The  general  rule  as  to  granting  specific 
performance,  so  far  as  it  bears  on  this  point,  is  that  the 
Court  has  a  discretion  not  to  direct  a  specific  performance 
in  cases  where  it  would  be  highly  unreasonable  to  do  so :  it 
is  also  said  that  one  cannot  define  beforehand  what  shall 
be  considered  unreasonable  (q).  On  principle  it  might 
perhaps  be  doubted  whether  it  should  ever  be  considered 
unreasonable  to  make  a  man  perform  that  which  he  has 
the  present  means  of  performing,  and  which  vnth  his  eyes 
open  he  has  bound  himself  to  perform  by  a  contract  valid 
in  law.  And  it  is  said  in  Watson  v.  Manton  {q)  that  the 
Court  ^'must  be  satisfied  that  the  agreement  would  not 
have  been  entered  into  if  its  true  effect  had  been  under- 
stood." Possibly  this  may  be  considered  to  overrule  those 
earlier  decisions  which  furnish  authority  for  refusing  a 
specific  performance  simply  on  the  groimd  of  the  apparent 
hardship  of  the  contract.  The  question  now  in  hand  is 
whether  inadequacy  of  consideration,  not  being  such  as  to 
make  the  validity  of  the  contract  doubtful  (r),  is  regarded 


(p)  Sarriton  ▼.  Oueat,  6  D.  M.  G. 
424,  8  H.  L.  G.  481  ;  cp.  Rother  r. 
Williams,  20  Eq.  210. 

(7)  See  Watson  ▼.  Marston,  4  D. 
M.  G.  230,  239, 240,  and  dicta  there 
referred  to. 

(r)  Doubt  as  to  the  yalidity  of 
the  contraot,  short  of  the  conclusion 
that  it  is  not  valid,  has  always  been 
held  a  sufficient  ground  for  refusing 
specific  performance.  Probably  this 
arose  from  the  habit  or  etiquette  by 


which  courts  of  equity,  down  to 
recent  times,  never  decided  a  legal 
point  when  they  could  help  it.  Now 
thatle^al  and  equitable  jurisdiction 
are  imited  the  Ck>urt  wUl  consider 
the  question  of  damages  if  an  action 
for  specific  performance  is  brought 
in  a  case  such  that  under  the  old 

Sractice  the  biU  would  have  been 
ismissed  without  prejudice  to  an 
action :  Tamplin  v.  James  (C.  A.), 
ISCh.D.  215. 
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Bs  making  the  performance  of  it  highly  unreasonable 
within  the  meaning  of  the  above  rule :  and  for  this  pur- 
pose  we  assume  the  generality  of  the  rule  not  to  be  affected 
by  anything  that  was  said  in  Watson  v.  Marston. 

The  authorities  are  so  conflicting  that  the  best  course  Gonfliot- 
seems  to  be  to  set  them  against  one  another  and  leave  the  rities'*   ^ 
matter  to  the  reader's  judgment.     Our  own  impression  is  collected, 
that  the  opinion  to  which  Lord  Eldon  at  least  inclined,  and 
which  was  expressed  by  Lord  St.   Leonards  and  Lord 
Romilly,  is  the  better  supported  and  the  more  likely  to 
be  upheld  whenever  the  point  comes  before  a  Court  of 
final  appeal. 


In  favour  of  treating  inadequacy 
of  consideration  aa  a  tf  round  for  re- 
fueing  tpeeifie  performance. 

Young  v.  Clark,  Pte.  Ch.  638. 

SaviUe  t.  SaviUe,  1  P.  Wms.  745. 

Underwood  v.  SiteheoXy  1  Vee. 
Sr.  279. 

Other  cases  of  the  earlj  part  of 
the  18th  century  cited  from  MS. 
in  Howell  t.  Oeorge,  1  Mad.  p.  9, 
note  (/). 

Bay  V.  Newman^  2  Ck)x  77,  see 
p.  80,  and  ad  fin . :  the  case  was  of 
a  sale  at  a  great  over-value  (nearly 
double  the  real  value),  and  there 
were  cross  suits  for  specific  per- 
formance and  for  rescission.  There 
was  nothing  to  show  fraud,  but  it 
was  considered  '*  too  hazd  a  bar- 
gain for  the  Court  to  assist  in." 
Both  bills  were  dismissed. 

White  v.  Damon,  7  Ves.  30, 
before  Lord  Rosslyn. 

In  Wedgwood  v.  AdamB,  6  Beav. 
600,  606,  specific  performance  was 
not  enforced  ag^ainst  trustees  for 
sale,  when  the  contract  (as  the 
Court  inclined  to  think,  but  with 
some  doubt  whether  such    could 

P. 


Contra, 


Collier  v.  Brown,  1  Cox  428. 


Anon.  Cited  in  Mortimer  r. 
Capper,  1  Bro.  C.  C.  168 :  (sale  of 
an  allotment  to  be  made  by  In- 
dosure  Commissioners ;  value  un- 
ascertained at  date  of  contract). 


WhiU  V.  Damon,  7  Ves.  80,  34, 
on  re-hearing  before  Lord  Eldon 
(but  limited  to  sales  by  auction). 

Coles  V.  Treeothiek,  9  Ves.  234, 
246,  per  Lord  Eldon:  ** unless 
the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  amounts 
in  itself  to  conclusive  and  decisive 
evidence  of  fraud  in  the  transao* 

P  P 
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have  been  the  reel  intention  of  the 
pertiee)  bound  them  personally  to 
exonerate  the  estate  from  incom- 
branoers,    and    it   was    doubtful 
whether  these  did  not  exceed  the 
amount   of   the  purohase-money. 
But  this  was  not  like  the  ordinary 
case  of  an  agreement  between  a 
purchaser  and  a  vendor  in  his  own 
right,  sinoe  the  trustees  undertook 
a  personal  risk  without  even  the 
ohance  of  any  personal  adrantage. 
Faine    v.    Brown^   before    Lord 
Hazdwioke,  dted  2  Ves.  Sr.  307, 
and  referred  to  by  Lord  Langdale 
in    Wtdgwood   v.    Adams,  was    a 
peculiar  case:    the  hardship  was 
not  in  any  inadequacy  of  the  pur- 
chase-money, but  in  the  fact  that 
the  yendor  would  lose  half  of  it  by 
the   condition  on  which  he  was 
entitled  to  the  property. 

In  Faiek$  v.  Gray,  4  Drew.  661, 
(in    1859)    there    was    something 
beyond    mere    inadequacy :     the 
agreement  was  for  a  purchase  at 
a  valuation,    and   there  was   no 
valuation  by  a  competent  person. 
V.-C.    Kindersley    however    ex- 
pressed  a   distinct    opinion   that 
specific  performance  ought  to  be 
refused  on  the  mere  ground  of  in- 
adequacy, even  if  there  were  none 
other,  relying  chiefly  on  White  v. 
Damon  and  Day  v.  Nexcman, 
•  He  referred  also  to  Vaitghan  v. 
TKomM,  1  Bro.  C.  C.  656  (a  not  very 
intelligibly  reported  case,  where  the 
agreement  was  for  the  re-purchase 
of  an  annuity:  the  statement  of 
the  facts  raises  some  suspicion  of 
fraud): — ^to   HeathcoU  v.  Faiynon, 
2  Bro.  C.  G.   167 ;  (but  this  and 
other  cases  there  cited  in  the  re- 
porter's notes  prove  too  much,  for 
they  are  authorities  not  for  refus- 
ing specific  performance,  but  for 


taoDiy  it  is  not  itself  a  enfficawit 
ground  for  refusing  a  specifio  per- 
formance." 


Wettem  v.  Xumll,  3  Yes.  &  B. 
187,  193. 

BorfU  V.  Dann,  2  Ha.  440,  450, 
per  Wigram,  V.-C. 


AHoit  V.  Sworder^  4  De  G.  & 
Sm.  448,  461 :  per  Lord  St.  Leo- 
nards, "the  undervalue  must  be 
such  as  to  shook  the  oonscienoe" 
[i.tf.  as  to  be  sufficient  evidence 
of  fraud,  cp.  Lord  Eldon's  dictum 
tupra']. 

Lord  Justice  Fry,  writing  in 
1858,  considered  this  to  be  *'the 
well*  established  principle  of  the 
Court*'  (On  Specific  Perform- 
ance, {  281) ;  and  this  is  repeated 
in  the  second  edition,  1881  (i42i, 
p.  194),  notwithstanding  the  case 
of  Faleke  v.  Gray,  which  is  said 
to  '*  break  the  recent  current  of 
authorities.*' 

Maywood  v.  Cope,  26  Beav.  140, 
163. 
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actaally  setting  aaide  agreements 

on  the  ground  of  nnderyalae  alone, 

irliich  we  have  seen  is  contrary  to 

the  modem  law) : — and  to  Kien  t. 

Stukeley,  I  Bro.  P.  C.  191,  where 

specific  performance  was  refused  by 

the  House  of  Lords,  roTersing  the 

decree  of  the  Exchequer  in  equity 

(but  on  another  ground,  the  ques- 
tion of  value  being  <<  a  yery  doubt- 
ful point  among  the  Loids,"  8.  C. 

Gilb.  166,  nam.  Keen  r.  Stuekky). 
The    decisions    in    Cottigan    r. 

Hastier,  2  Sch.  &  L.  160,  and 
Howell  T.  George,  1  Mad.  1  (though 
the  dicta  go  farther),  show  only 
that  a  man  who  has  contracted  to 
dispose  of  a  greater  interest  than 
he  has  will  not  be  compelled  to 
complete  his  title  by  purchase  in 
order  to  perform  the  contract. 

A  brief  notice  of  Contmental  laws  as  to  sales  at  an 
nnderyalney  and  of  the  French  law  on  the  head  of  capta'^ 
tion  (partly  corresponding  to  our  Undue  Influence),  will  be 
found  in  the  Appendix  («). 

We  have  still  to  deal  with  an  important  exceptional  Ezoep. 
class  of  cases.    That  which  may  have  been  a  discretionaiy  *^**"*^ 
inference  when  the  discretion  of  courts  of  equity  was  larger  expectani 
than  it  now  is  has  in  these  cases  become  a  settled  pre-  *'*'^*^ 
sumption,  so  that  fraud,  or  rather  undue  influence    is 
*'  presumed  from  the  circumstances  and  condition  of  the 
parties  oontraeting  '^  (t).    The  term  fraud  is  indeed  of 
common  occurrence  both  in  the  earlier  l()  and  in  the  later 
authorities :  but  *^  fraud  does  not  here  mean  deceit  or  cir- 
cumvention ;  it  means  an  xmcifm»cienium»  use  of  the  power 

(!??*^?V    ,    .^    ^     ^^  '' ^J**^  ««•  ««IJooiid*d  of  an 

m  Ixnd  Haidwv;k<5  m  CtUMUt'      or  s^rr«nil  tytni^tat  ,4  fr^od :"  but 

/ieid  Y.  JanMten,  2  V€*.  »r.  at  p,  125,  th^  \»hnu^  m   u»   prMmmptif/tk  m 

clwBsffifW  thiJi  in  get^enl  Urr/m  m  nhftfM  hUfrnny  r«^p«AU«],  and  i*  ia 

"  a  third  kind  of  fraud  ;"  h«  pro-  (Aft'vmm  that  Ui^^  /;««m  rUliy  6ou« 

ceedfl  (at  p.  lol,  to  mak^  a  ti^ipmiA  uxuUir  hia  third  J^tad- 

head    of    aiUhing    h^r^iun,    as 

rr2 
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arising  out  of  these  oircumstances  and  conditions "  (b) : 
and  this  does  not  oome  within  the  proper  meaning  of 
fraud,  which  is  a  misrepresentation  (whether  by  untrue 
assertion,  suppression  of  truth  or  conduct)  made  with  the 
intent  of  creating  a  particular  wrong  belief  in  the  mind  of 
the  party  defrauded.  Perhaps  the  best  word  to  use  would 
be  imposition,  as  a  sort  of  middle  term  between  fraud,  to 
which  it  comes  nearer  in  popular  language,  and  com- 
pulsion, which  it  suggests  by  its  etymology. 

The  class  of  persons  in  dealing  with  whose  contracts  the 
Court  of  Chancery  has  thus  gone  beyond  its  general  prin- 
ciples are  those  who  stand,  in  the  words  of  Sir  George 
Jessel,  '*  in  that  peculiar  position  of  reversioner  or  remain- 
derman which  is  oddly  enough  described  as  an  expectant 
heir.  This  phrase  is  used,  not  in  its  literal  meaning,  but 
as  including  every  one  who  has  either  a  vested  remainder 
or  a  contingent  remainder  in  a  family  property,  including 
a  remainder  in  a  portion  as  well  as  a  remainder  in  an 
estate,  and  every  one  who  has  the  hope  of  succession  to  the 
property  of  an  ancestor — either  by  reason  of  his  being  the 
heir  apparent  or  presumptive,  or  by  reason  merely  of  the 
expectation  of  a  devise  or  bequest  on  account  of  the  sup- 
posed or  presumed  affection  of  his  ancestor  or  relative- 
More  than  this,  the  doctrine  as  to  expectant  heirs  has  been 
extended  to  all  reversioners  and  remaindermen,  as  appears 
from  Tottenliam  v.  Emmet  {c)  and  Earl  of  Aylesford  v. 
Morris  (d).  So  that  the  doctrine  not  only  includes  the 
class  I  have  mentioned,  who  in  some  popular  sense  might 
be  called  expectant  heirs,  but  also  all  remaindermen  and 
reversioners"  {e), 
Motivea  The  Act  31  Vict.  c.  4  has  modified  the  practice  of  the 

ceptional  Court  of  Chancery  (which  now  continues  in  the  Chancery 
treatment:  Division)  less  than  might  be  supposed:  it  is  therefore 
^'  ^."      necessary  to  give  in  the  first  place  a  connected  view  of  the 

of  fraud. 

{*)  Per  Lord  Selbome,  JEarl  of         {d)  S  Ch.  484. 
Ayl^fard  y.  Morris^  8  Ch.  484,  491.  (e)  Beynon  v.  Cook,  10  Gh.  391, ». 

(c)   14  W.  R.  3. 
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whole  doctrine  as  it  formerly  stood.    It  was  considered 
that  persons  raising  money  on  their  expectancies  were  at 
such  a  disadvantage  as  to  be  peculiarly  exposed  to  impo- 
sition and  fraud,  and  to  require  an  extraordinary  degree 
of  protection  (/) :  and  it  was  also  thought  right  to  dis-  2.  Public 
courage  such  dealings  on  a  general  ground  of  public  to  wdfare 
policy,  as  tending  to  the  ruin  of  families  {g)  and  in  most  ^f  ^*°"- 
cases  involving  '*  a  sort  of  indirect  fraud  upon  the  heads 
of  families  from  whom  these  transactions  are  concealed  "(A). 

Moreover  laws  against  usury  were  in  force  at  the  time  3.  Evasion 
when  courts  of  equity  began  to  give  relief  against  these  la,^^ 
'*  catching  bargains  "  as  they  are  called  (t) ;  any  trans* 
actions  which  looked  like  an  evasion  of  those  laws  were 
very  narrowly  watched,  and  it  may  be  surmised  that  when 
they  could  not  be  brought  within  the  scope  of  the  statutes 
the  Courts  felt  justified  in  being  astute  to  defeat  them  on 
any  other  grounds  that  could  be  discovered  (k). 

The  doctrine  which  was  at  first  introduced  for  the  pro-  Eztennon 
tection  of  expectant  heirs  was  in  course  of  time  extended  a^^rine. 
to  all  dealings  whatever  with  reversionary  interests.    In 
its  finally  developed  form  it  had  two  branches : — 


(/)  *' A  degree  of  protection  ap- 
proaching nearly  to  an  incapacity 
to  bind  themBelves  by  any  con- 
tract :  **  Sir  W.  Grant  in  Peacock  v. 
£rans,  16  Yes.  at  p.  514. 

(g)  Twisletm  v.  Griffith,  1  P. 
Wnn.  at  p.  312;  Coley,  Oibbona,  3 
P.  Wms.  at  p.  293  ;  Chesterfield  v. 
Janssen,  2  Yes.  Sr.  at  p.  158. 

(h)  Per  Lord  Selbome,  £arl  of 
Aylci>fordY.  Morris,  8  Ch.  484,  492 ; 
Chesterfitld  v.  Janssen,  2  Yes.  Sr. 
124,  157. 

(i)  In  Wiseman  v.  Beake,  2  Yem. 
121,  it  appears  from  the  statement 
of  the  facts  that  twenty  years  or 
thereabouts  after  the  Restoration 
this  iarisdiction  was  regarded  as  a 
noYclty:  ,for  the  defendant's  tes- 
tator '*  understanding  that  the 
Chancery  beg^  to  reueye  against 
suohba^ouui'*  took  certain  steps 


to  make  himself  safe,  but  without 
success,  the  Court  pronouncing 
them ' '  a  oontriyance  only  to  double 
hatch  the  cheat. ' '  But  in  Ardglasse 
y.  Muschamp,  1  Yem.  238,  it  is  said 
that  many  precedents  from  Lord 
Bacon's,  Ix>rd  Ellesmere's,  and 
Lord  Coventry's  times  were  pro- 
duced. 

(k)  The  reports  of  the  cases  on 
this  head  anterior  to  ChesterJUld  y. 
Janssen  are  unfortunately  so  meagre 
that  it  is  difficult  to  ascertain 
whether  they  proceeded  on  any 
uniform  principle.  Bat  the  motives 
above  alleged  seem  on  the  whole  to 
have  been  those  which  determined 
the  policy  of  the  Court.  On  the 
gradual  extension  of  the  remedy 
cp.  the  remarks  of  Burnett,  J.  in 
ChesterJUld  y.  Janssen^  2  Yes.  Sr,  at 
p.  146. 
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1.  Ab  to  reversLonaiy  interests,  whether  the  reyersioner 
were  also  an  expectant  heir  or  not : 

A.  The  rule  of  law  that  the  vendor  might  avoid  the  sale 
for  undervalue  alone : 

B.  The  rule  of  evidence  that  the  burden  of  proof  was  on 
the  purchaser  to  show  that  he  gave  the  full  value. 

It  is  this  part  of  the  doctrine  that  is  changed  by  the 
Act  31  Vict.  c.  4. 

2.  As  to  "  catching  bargains  "  with  expectant  heirs  and 
remaindermen  or  reversioners  in  similar  circumstances, 
t.^.  bargains  made  in  substance  on  the  credit  of  their 
expectations,  whether  the  property  in  expectancy  or  rever- 
sion be  ostensibly  the  subject-matter  of  the  transaction  or 
not  (/) : 

The  rule  of  evidence  that  the  burden  of  proof  lies  on 

the  other  contracting  party  to  show  that  the  transaction 

was  a  fair  one.     We  use  the  present  tense,  for  neither  the 

last  mentioned  Act  nor  the  repeal  of  the  usury  laws,  as  we 

shall  see  presently,  has  made  any  change  in  this  respect. 

Former  The  part  of  the  doctrine  which  is  abrogated  was  inti- 

J^^^STo"  ^*tely  connected  both  in  principle  and  in  practice  with 

reversion-   that  which  remains ;  and  though  it  seems  no  longer  neces- 

t^resto!       Bary  to  go  through  the  authorities  in  detail,  it  may  still  be 

advisable  to  give  some  account  of  the  manner  in  which  it 

was  applied  (m). 

The  general  rule  established  by  the  cases  was  that  the 
purchaser  was  bound  to  give  the  fair  market  price,  and  to 
preserve  abundant  evidence  of  the  price  having  been 
adequate,  however  difficult  it  might  be  to  ascertain  what 
the  true  value  was.  It  was  applied  to  reversionary  interests 
of  every  kind,  and  the  vendor  was  none  the  less  entitled 
to  the  benefit  of  it  if  he  had  acted  with  full  deliberation. 
The  presumption  originally  thought  to  arise  from  trans- 


(l)  Earlf^AylerfordY.  Morris,  8  (m)  ^  digest  of  the  cases   

Ch.  at  p.  497.  given   in  the   two   first   editioiui 

(p.  660,  2nd  ed.). 
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actions  of  this  kind  had  in  fact  become  transformed  into 
an  inflexible  rule  of  law,  which,  oonsistentlj  carried  out, 
made  it  weU  nigh  impossible  to  deal  with  reversionary 
interests  at  all.  The  modem  cases  almost  look  as  if  the 
Court,  finding  it  too  late  to  shake  o£E  the  doctrine,  had 
sought  to  call  the  attention  of  the  legislature  to  its  incon- 
venience by  extreme  instances.  Sales  were  set  aside  after 
the  lapse  of  such  a  length  of  time  as  19  years,  and  even 
40  years  (n).  A  sub-purchaser  who  bought  at  a  consider- 
ably advanced  price  was  held  by  this  alone  to  have  notice 
of  the  first  sale  having  been  at  an  undervalue  (o).  In  one 
case  where  the  price  paid  was  200/.,  and  the  true  value  as 
estimated  by  the  Court  238/.,  the  sale  was  set  aside  on  the 
groimd  of  this  undervalue,  though  the  question  was  only 
incidentally  raised  and  the  plaintiff's  case  failed  on  all 
other  points  {p). 

Finally  Parliament  found  it  necessary  to  interfere,  and  Act  to 
by  the  "  Act  to  amend  the  law  relating  to  sales  of  rever-  J^^.**"® 
sions,"  31  Yict.  c.  4  (7th  December,  1867),  it  was  enacted  latingto 
(s.  1)  that  no  purchase  (defined  by  s.  2  to  include  every  rowSons, 
contract,  &c.,  by  which  a  beneficial  interest  in  property  ^i  Vict. 
may  be  acquired),  made  bona  fide  and  without  fraud  or 
unfair  dealing  of  any  reversionary  interest  in  real  or  per- 
sonal estate,  should  after  January  1,  1868  (s.  3),  be  opened 
or  set  aside  merely  on  the  ground  of  undervalue.     Subject 
only  to  a  saving  of  pending  suits  (s.  3)  this  act  is  retro- 
spective, and  this  is  the  more  remarkable  inasmuch  as  the 
right  taken  away  by  it  from  any  vendor  of  a  reversion  who 
might  otherwise  have  set  aside  the  sale  on  the  ground  of 
undervalue  alone  was  (as  in  the  case  of  a  sale  voidable  on 
any  other  ground)  not  a  mere  right  of  suit,  but  an  interest 
which  was  transmissible  by  descent  or  devise  (g). 

The  Act  is  carefully  limited  to  its  special  object  of  Limited 

effect  of 
the  Act. 
(»)  St.AlbanY.  Harding,  2TBe^y.       280. 
11 ;  SoiUr  Y.  Bradihaw,  26  Bear.  ip)  J<me9y.Riektits,Z\'Bevr.l2Xi. 

161.  \s)  OreMley  y.  Moutlty^  4  De  G. 

(0)  Nenhitt  ▼.  Berridge,  32  Beav.      &  J.  78,  93. 
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General 
rules  of 
equity  as 


putting  an  end  to  the  arbitrary  rule  of  equity  which  was 
an  impediment  to  fair  and  reasonable  as  well  as  to  uncon- 
Boionable  bargains.  It  leaves  undervalue  still  a  material 
element  in  cases  in  which  it  is  not  the  sole  equitable 
ground  for  relief  (r). 

It  had  already  been  decided  in  Croft  v.  Oraham  («)  that 
the  repeal  of  the  usury  laws  (t)  did  not  alter  the  general 
to  "catch-  j^igg  qI  j^Q  Court  of  Chancery  as  to  dealings  with  expect- 
gains'* un-  ant  heirs.  This  decision  was  followed  in  Miller  v.  CaoA-(ii), 
affected.  ^^  adhered  to  in  Tyler  v.  Yates  (x),  and  lastly  in  Earl  of 
Aylesford  v.  Morris  (y)  and  Beynon  v.  Cook  (s),  and  in  the 
two  latter  cases  it  has  been  clearly  laid  down  that  the  rules 
are  in  like  manner  unafiPected  by  the  change  in  the  law 
concerning  sales  of  reversions.  And  this  was  confirmed 
by  all  the  opinions  delivered  in  the  recent  case  of  O'Rarke 
V.  Bolingbroke  {a)  in  the  House  of  Lords,  though  the  par- 
ticular transaction  in  dispute  was  upheld. 

The  effect  of  these  rules  is  not  to  lay  down  any  pro- 
position of  substantive  law,  but  to  make  an  exception  from 
the  ordinary  rules  of  evidence  by  throwing  upon  the  party 
claiming  under  a  contract  the  burden  of  proving,  not 
merely  that  the  essential  requisites  of  a  contract,  including 
the  other  party's  consent,  existed,  but  also  that  such 


(r)  Earl  of  Aylesford  v.  Morris,  8 
Gh.  at  p.  490.  See  also  CRorke  y. 
Bolingbroke,  2  App.  Ca.  814. 

(»)  2D.  J.  S.  166. 

h)  17  &  18  Vict.  c.  90.  But 
beiore  this  complete  repeal  ex- 
ceptions had  been  made  from  the 
nsury  laws  in  favour  of  certain  bills 
of  exchange,  and  loans  exceeding 
10/.  not  secured  on  land :  3  &  4 
Wm.  4,  c.  98,  s.  7,  2  &  3  Vict.  o.  37, 
8.  1,  and  comments  thereon  in  Lane 
V.  Horlock,  5  H.  L.  C.  480. 

{u)  10  Eq.  641. 

\xS  11  Eq.  266,  6  Ch.  666. 

{y)  8  Gh.  484  ;  this  ma7  now  be 
regarded  as  the  leading  case  on  the 
subject.  It  should  be  observed  that 
in  Tyler  y.  YaUs  a  principal  and 
8nre|ky  made  themaelveB  liable  for 
a  bill  which  the   principal    had 


accepted  during  his  minority,  with- 
out knowing  that  there  was  no 
existing  legal  liability  on  the  bill, 
and  all  the  subsequent  transactions 
were  bound  up  with  this :  and  the 
case  was  rested  on  this  ground  ia 
the  Court  of  Appeal  (p.  671}.  Cp. 
on  this  point  Coward  v.  Hitghet,  1 
K.  &  J.  443,  where  a  widow  who 
duringher  husband's  life  had  joined 
as  surety  in  his  promissory  note 
executed  a  new  note  under  the 
impression  that  she  was  liable  on 
the  old  one,  and  without  any  new 
consideration,  and  the  note  was  set 
aside ;  see  SouthaU  v.  Miyy  wad 
Forman  v.  Wright,  11  G.  B.  481,  20 
L.  J.  G.  P.  146. 

W  10  Gh.  389. 

(a)  2  App.  Ga.  814. 
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consent  was  perfectly  free.     The  question  is  therefore,  Conditions 
what  are  "the  conditions  which  throw  the  burden  of  burdm^S 
justifying  the  righteousness  of  the  bargain  upon  the  party  P^oo*  o^ 
who  claims  the  benefit  of  it "  (6).     Now  these  conditions 
have  never  been  fixed  by  any  positive  authority.     We 
have  seen  that  the  Court  of  Chancery  has  refused  to  define 
fraudy  or  to  limit  by  any  enumeration  the  standing  rela- 
tions from  which  influence  will  be  presumed.     In  like 
manner  there  is  no  definition  to  be  foimd  of  what  is  to  be 
understood  by  a  "  catching  bargain."     This  being  so  we 
can  only  observe  the  conditions  which  have  in  fact  been 
generally  present  in  the  bargains  against  which  relief  has 
been  given  in  the  exercise  of  this  jurisdiction.     These 
are: — 

1.  A  loan  in  which  the  borrower  is  a  person  having 
little  or  no  property  immediately  available,  and  is  trusted 
in  substance  on  the  credit  of  his  expectations. 

Obs.  It  is  immaterial  whether  there  is  or  not  any  actual  dealing  with 
the  estate  in  remainder  or  expression  of  the  contingencj  on  which  the 
fund  for  payment  of  the  principal  advanced  substantially  depends.  £arl 
of  Ayksford  r.  MorrUf  8  Ch.  at  p.  497.  It  is  also  immaterial  whether 
any  particular  property  is  looked  to  for  ultimate  payment.  A  general 
expectation  derived  from  the  position  in  society  of  the  borrower*  s  family, 
the  lender  intending  to  trade  on  their  probable  fear  of  exposure,  may 
have  the  same  effect.  NeviU  v.  Snelling,  16  Ch.  D.  679,  702  (Denman,  J.). 

2.  Terms  prima  facie  oppressive  and  extortionate  (f .  e. 
such  that  a  man  of  ordinary  sense  and  judgment  cannot 
be  supposed  likely  to  give  his  free  consent  to  them). 

Ob»,  An  excessive  rate  of  interest  is  in  itself  nothing  more  than  a  dis- 
proportionately large  consideration  given  by  the  borrower  for  the  loan : 
and  it  is  not  sufficient,  standing  alone,  to  invalidate  a  contract  in  equity : 
Webster  v.  CooAr,  2  Ch.  642,  where  a  loan  at  60  per  oent.  per  annum  was 
upheld.  Stuart,  V.-G.  disapproved  of  the  case  in  Tyler  v.  Yatet  (11  Eq. 
at  p.  276)  but  on  another  point.  And  see  Parker  v.  Butcher^  3  Eq. 
762,  767. 

(b)  Earl  of  Ayleaford  r.  Morrit,  8  Ch.  at «  ^^^ 
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3.  A  oonaiderable  exoess  in  the  nominal  amount  of  the 
sums  advanoed  oyer  the  amount  actually  reoeived  by  the 
borrower. 

06$,  This  appears  in  all  the  recent  cases  in  which  relief  has  been 
given :  deductions  being  made  on  eyery  advance,  according  to  Uie  com- 
mon practice  of  professed  money-lenders,  under  the  name  of  disoonnt, 
commission,  and  the  like.  The  result  is  that  the  rate  of  interest  appear- 
ing to  be  taken  does  not  show  anything  like  the  terms  on  which  the  loan 
is  in  truth  made :  and  this  may  be  considered  evidence  of  fraud  so  imr  as 
it  argues  a  desire  on  the  part  of  the  lender  to  gloze  over  the  real  terms  of 
the  bargain.  Probably  however  a  jury  could  not  be  directed  so  to  con- 
sider it  in  a  trial  where  fraud  was  distinctly  in  issue ;  though  no  doubt 
such  circumstances,  or  even  an  exorbitant  rate  of  interest,  would  be  made 
matter  of  observation. 

4.  The  absence  of  any  real  bargaining  between  the 
parties,  or  of  any  inquiry  by  the  lender  into  the  exact 
nature  or  value  of  the  borrower's  expectations. 

Oh,  These  circumstances  are  relied  on  in  JSari  of  AjfUs/ord  v.  Mcrrit 
(8  Ch.  at  p.  496)  as  increasing  the  difficulty  of  upholding  the  transaction : 
cp.  Nevill  V.  Snellittffj  15  Gh.  D.  at  pp.  702-3.  This  again  is  the  usual 
practice  of  the  money-lenders  who  do  this  kind  of  business.  Their  terms 
are  calculated  to  cover  the  risk  of  there  being  no  security  at  all ;  more- 
over the  borrower  often  wishes  the  lender  not  to  make  any  inquiries 
which  might  end  in  the  matter  coming  to  the  knowledge  of  the  ancestor 
or  other  person  from  whom  the  expectations  are  derived.  The  conceal- 
ment of  the  transaction  from  the  ancestor  was  held  by  Lord  Brougham 
in  Xififf  V.  Eamletj  2  M.  &  K.  466,  to  be  an  indispensable  condition  of 
equitable  relief  ;  but  this  opinion  is  not  now  accepted  (Earl  of  Aylesford 
V.  MorriSy  8  Ch.  at  p.  491).  The  decision  in  Kin^  v.  Hamlet  (affirmed  in 
the  House  of  Lords,  but  without  giving  any  reasons,  3  01.  &  F.  218)  can 
be  supported  on  the  ground  that  the  party  seeking  relief  had  himself 
acted  on  the  contract  he  impeached  so  aa  to  make  restitution  impossible. 

It  seems  safe  to  assert  that  in  any  case  where  these  con- 
ditions concur,  the  burden  of  proof  is  thrown  on  the  lender 
to  show  that  the  transaction  was  a  fair  one :  it  seems 
equally  unsafe  to  assert  that  they  must  all  concur,  or  that 
any  one  of  them  (except  perhaps  the  first)  is  indispensable. 
Qii,  if  It  may  then  be  asked,  By  what  sort  of  evidence  is  the 

situated      lender  to  satisfy  the  Court  that  the  borrower  was  not 
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imposed  on  P    As  there  is  no  reported  case  in  which  it  can  in 
was  considered  that  the  burden  of  proof  lay  upon  the  e^rei^ 
lender,  and  yet  he  did  so  satisfy  the  Court,  it  is  impossible  J?®"*® 
to  give  any  certain  answer  to  this  question.     But  it  does 
not  take  veiy  much  reflection  to  see  that  it  is  in  fact 
extremely  improbable  that  in  any  case  where  the  above- 
mentioned  conditions  are  present  anyj»atisfactory  evidence 
should  be  forthcoming  to  justify  the  lender  (c).   Practically 
the  question  is  whether  in  the  opinion  of  the  Court  the 
transaction  was  a  hard  bargain  (d) — that  is,  not  merely  a 
bargain  in  which  the  consideration  is  inadequate,  but  an 
unconscionable  bargain  where  one  party  takes  an  unfair 
advantage  of  the  other  (e). 

An  account  stated  for  the  purpose  of  a  contract  of  this 
description  is  of  no  more  validity  than  the  contract  itself, 
and  a  recital  of  it  in  the  security  does  not  preclude  the 
borrower  from  re-opening  the  account  even  as  against  pur- 
chasers or  sub-mortgagees  of  the  original  lender  who  have 
notice  of  the  general  character  of  the  transaction.  For 
such  notice  is  equivalent  to  notice  of  all  the  legal  con- 
sequences (/). 

The  borrower  who  seeks  relief  against  a  contract  of  this  Temu  on 
description  must  of  course  repay  whatever  sums  have  been  J^^  "" 
actually  advanced,  with  reasonable  interest  (according  to  given, 
the  usual  practice  of  the  Court,  5  per  cent.),  and  the  relief 
is  granted  only  on  those  terms.     Moreover  it  is  held  not 
unjust  that  he  shoidd  obtain  it  at  his  own  expense,  since 
he  calls  in  the  assistance  of  the  Court  to  undo  the  con- 


(r)  "No  attempt  has  been  made  to 
show  by  any  independent  evidence 
(•/  ttteh  a  thing  could  be  conceived  pot » 
iible)  that  the  terms  thus  imposed 
on  the  pL&intiff  were  fair  and  rea- 
sonable," 8  Ch.  496. 

(d)  See  the  judgment  of  the 
M.  K.  Beynon  v.  Cook^  10  Gh.  391,  n., 
and  Kevill  y.  Snelling,  16  Gh.  D.  at 
p.  703. 

{e)  Per  Jessel,  M.  R.  in  MiddU^ 
toHY.  Broum  (C.  A.),  Feb.  20, 1878; 


Nevill  V.  Snelling,  16  Ch.  D.  679, 
where  the  lender  systcmaticidly 
took  advantage  of  a  mistaken  over* 
payment  of  interest  by  the  bor- 
rower. 

(/)  Tuttenhamy.  Green,  32  L.  J. 
Gh.  201 :  a  case  decided  under  the 
old  rule  as  to  dealings  with  rever- 
sionary  interests,  but  the  principles 
seem  applicable  in  aU  cases  where 
the  burden  of  proof  is  still  on  the 
lender. 
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sequences  of  his  own  folly  {g) :  and  acoordinglj  the  general 
rule  is  to  give  no  costs  on  either  side  {h). 

The  role  of  evidence  casting  a  special  burden  of  proof 
on  the  lender  being  peculiar  to  equity,  there  was  generally 
no  defence  at  law  to  an  action  brought  by  him  to  enforce 
a  contract  of  this  kind :  nor  would  an  equitable  plea  under 
the  Common  Law  Procedure  Act  have  been  available, 
since  such  pleas  were  admitted  only  when  they  showed 
cause  for  absolute  and  imconditional  equitable  relief.  But 
the  rule  of  evidence  established  in  equity  must  now  prevail 
in  every  branch  of  the  High  Court,  and  the  probable  effect 
of  this  may  be  expressed  as  follows : 

When  a  lender  of  money  sues  on  a  special  contract, 
whether  the  contract  be  embodied  in  a  negotiable  instru* 
ment  or  not,  and  the  borrower  proves  facts  which  bring  the 
contract  within  the  description  of  a  *'  catching  bargain  "  as 
understood  by  courts  of  equity,  the  lender  must  prove  the 
reasonableness  of  the  bargain  (t) ;  and  if  he  fails  to  do  so, 
he  cannot  recover  on  the  special  contract,  but  can  recover 
his  principal  and  reasonable  interest  as  on  a  common  count 
for  money  lent.  It  must  be  noticed  that  the  importance 
of  this  class  of  cases  is  much  diminished,  though  the  law 
is  not  affected,  by  the  Infants'  Belief  Act,  1874,  which 
makes  loans  of  money  to  infants  absolutely  void  and 


(^)  Earl  of  AyUiford  T.  Mbrrit,  S 
Ch.  at  p.  499. 

(A)  In  the  cases  of  sales  of  rerer- 
sions  under  the  former  law  on  that 
head  the  practice  was  for  some  time 
to  treat  the  suit  as  a  redemption  suit, 
and  give  the  purchaser  his  costs  as  a 
mortgagee:  but  the  later  rule  was 
to  give  no  costs  on  either  side,  ex- 
cept that  the  plaintiff  had  to  bear 
such  as  were  occasioned  by  any 
unfounded  charges  of  actual  fraud : 
Edwards  v.  Burij  2  D.  M.  G.  at 
p.  66 :  BromUy  v.  Smithy  26  Beav. 
at  p.  676,  and  costs  might  be  given 
against  the  defendant  as  to  an^ 
tranaaction   in   whioh   there 


been  misconduct  on  his  part :  JW- 
tenham  v.  Oteen^  32  L.  J.  Ch.  201, 
206.  In  Kevill  y.  Snelling,  the 
plaintiff  having  offered  before  ac- 
tion brought  to  repay  the  sums 
aotuaUy  advanced  with  interest  at 
6  per  cent.,  the  defendant  was 
ordered  to  pay  the  costs:  15  Ch.  I>. 
at  p.  706.  But  this  surely  goes 
near  to  stultifying  the  role. 

(i)  Qtt.  is  this  a  question  for  the 
jury  or  for  the  Court?  Prima  facit 
it  should  be  a  question  of  fact:  bat 
there  are  some  analogies  {e.g.  the 
oases  on  restraint  of  trade)  for 
treating  it  as  a  question  of  law. 
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forbids  any  action  to  be  brought  on  a  promise  to  pay  debts 
contracted  during  infancy.     See  p.  60,  supra. 

The  same  principles  apply,  so  far  as  they  are  applicable  Applica- 
to  a  transaction  of  sale  as  distinguished  from  loan,  to  the  prbciples 
sale  of  reversionary  interests  by  persons  who  are  not  in  an  *®  ^^  ^^ 

,  .  .  rever- 

independent  position,  as  when  the  sale  is  made  by  a  man  sionaxy 
only  just  of  age  in  pursuance  of  terms  settled  whUe  he  ^y^^^^ 
was  still  an  infant.  Here  the  burden  is  on  the  purchaser  in  depen- 
to  show  the  fairness  of  the  transaction.  He  is  not  bound  tion.  ^^^' 
to  show  that  the  price  given  was  absolutely  adequate  ;  but 
he  is  bound,  notwithstanding  the  Act  of  1867  (31  Vict.  c.  4, 
p.  583  above),  to  show  that  it  was  such  as,  upon  the  facts 
known  to  him  at  the  time,  he  might  have  reasonably 
thought  adequate.  Moreover  he  ought  to  see,  where  prac- 
ticable, that  the  seller  has  independent  legal  advice.  These 
rules  seem  to  be  established  by  O'Borke  v.  Bolingbroke  (A;), 
which  is  remarkable  as  an  almost  singular  instance  of  an 
impeached  trcmsaction  with  an  ^'  expectant  heir  "  being 
upheld.  There  a  father  and  son  negotiated  with  a  pur- 
chaser  for  the  sale  of  the  son's  reversionary  interest  ex- 
pectant  on  the  death  of  the  father.  The  sale  was  completed 
three  weeks  after  the  son  came  of  age.  The  price  was 
agreed  to  after  some  bargaining ;  it  was  founded  on  a 
statement  of  value  furnished  by  a  third  person,  and  would 
have  been  adequate  if  the  father's  life  had  been  a  good 
one.  The  purchaser  did  not  know  and  had  no  reason  to 
believe  anything  to  the  contrary,  but  it  was  in  fact  a  bad 
life.  The  young  man  took  no  independent  advice,  being 
"  penniless,  and  except  for  his  father  friendless  "  (/).  The 
father  died  within  three  months  after  the  sale.  Four 
years  later  the  son  sued  to  have  the  whole  transaction  set 
aside,  but  failed  in  the  House  of  Lords  after  succeeding 
in  the  Court  of  Appeal  in  Ireland.  The  majority  of  the 
Lords  (m)  held  that  the  burden  of  proof  was  indeed  on 

{k)  2  App.  Ca.  814.  (m)  Lord  Blaokbum,  LordO'Ha- 

(0  Lord  Blaokbmn,  at  p.  837.         gaD,  and  Lord  Gordon. 
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the  buyer,  but  that  he  had  satisfied  it.    Imi  Hstheiley 
dlBsented,  thinking  that  it  was  the  buyer's  absolute  doty 
to  see  that  the  young  man  had  independent  advice. 
"  Sar-  We  have  yet  to  examine  another  alleged  gioond  of 

and^"'  im-  equitable  relief  against  contracts,  founded  on  the  notion 
proTi-^^  of  an  inequality  between  Uie  contracting  parties :  we  say 
alleged,  for  we  adopt  the  opinion,  for  whidi  there  is  kigli 
authority,  that  it  ought  not  to  be  treated  as  a  substantial 
ground  for  avoiding  transactions,  but  only  as  matter  of 
evidence  :  we  mean  "  surprise,"  or  "  surprise  and  impro- 
vidence." 
Eyans  v.  The  case  of  JEmm  y.  LleweUyn  (»)  may  be  taken  as  the 
^*  ^  typical  instcmce.  The  plaintiiS  was  a  person  of  inferior 
station  and  education  who  acquired  by  descent  a  title  in 
fee  simple  to  a  share  in  land  in  which  the  defendant  had 
a  limited  interest.  His  title  was  first  communicated  to 
him  by  the  def endcuit,  who  represented  to  him  (as  the  fact 
appears  to  have  been)  that  the  circumstances  of  the  family 
created  a  moral  obligation  in  the  plaintiff  not  to  insiat  on 
his  strict  rights,  and  offered  to  purchase  his  interest  for 
a  substantial  though  not  adequate  consideration.  The 
defendant  suggested  to  the  plaintiff  to  consult  his  friends 
in  the  matter,  which  however  he  did  not  do.  Three  days 
intervened  between  the  first  interview  and  the  conduaon 
of  the  business  by  the  acceptance  of  the  defendant's  ofief* 
It  was  considered  that  the  plaintiff  was  under  the  ci> 
cumstances  not  a  free  agent  and  not  equal  to  protecting 
himself,  and  was  taken  by  surprise,  and  the  sale  was  set 
aside  (o) . 

The  case  seems  somewhat  anomalous,  but  it  has  been 
suggested  by  very  high  authority  that  it  would  still  be 
followed  in  setting  aside  a  contract  as  ^^  improvident  and 

ESee  following  note.  Hay  garth  ▼.   Wearing  ^  12  Bq.  3M, 

2  Bro.  0.  G.  160  ;  1  Cox  333,  which  to  some  extent  lewmued 

er  report,  which  is  here  fol-  this,   the  ground  of  the  deciflOQ 

lowed ;  the  other  if  correct  would  was  a  pofiipve  misrepresentation  tf 

reduce  it  to  a  plain  case  of  fraud  or  to  the  ralue  of  the  property, 
at  all  events  misrepresentation.  In 
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hastily  carried  into  execution"  (/>),  and  it  has  been  dis- 
tinctlj  appioyed  in  the  Court  of  Appeal  in  Ghanoerj  (q). 

It  is  submitted,  howeyer,  that  there  is  no  intelligible  Qu.it 
reason  for  treating  surprise  or  improvidence  as  a  substantive  pri^'*^.^ 
cause  for  setting  aside  contracts,  much  less  for  attempting  any  sub- 
to  give  these  words  a  technical  signification.    Both  terms  oaiue  for 
are  in  fact  merely  negative  and  relative.     Surprise  is  no-  *^°^? 
thing  else  than  the  want  of  mature  deliberation:  impravi" 
dence  is  nothing  else  than  the  want  of  that  degree  of 
vigilance  which  a  man  of  ordinary  prudence  may  be 
expected  to  use  in  guarding  his  own  interest.     Now  one 
man's  deliberation  and  prudence  are  not  the  same  as 
another  man's,  nor  is  the  same  man  equally  deliberate  or 
prudent  at  all  times.    A  man  may  enter  into  a  contract 
with  less  deliberation  than  the  average  wisdom  of  mankind 
would  counsel,  or  than  he  himself  commonly  uses,  in  affairs 
of  the  like  nature,  and  yet  the  contract  may  be  perfectly 
valid.    But  he  must  in  any  case  understand  what  he  is 
doing ;  for  if  he  does  not,  there  is  no  true  consent  and  no 
contract  (r),  and  his  consent  must  be  freely  given ;  for  if 
it  is  not,  the  contract  is  voidable  at  his  option.     And  if  it  Bat 
be  disputed  whether  there  was  or  not  any  real  consent,  or  ^]|^^"of 
whether  consent  was  or  not  freely  given,  then  circumstances  this  kind 
of  what  is  called  surprise  or  improvidence  may  be  very  Atonal 
material  as  evidence  beanng  on  those  issues.     Unusual  fo'Pfov- 
haste  or  folly  in  entering  into  an  engagement  is  a  circum-  existence 
stance  to  be  accounted  for :  and  the  best  way  of  accounting  ~^^^ 
for  it  may  in  all  the  circumstances  of  a  particular  case  be  for  avoid- 
to  suppose  that  the  party  did  not  know  what  he  was  about,  ^ntract, 
or  that  he  was  wrought  upon  by  conduct  of  the  other  party  *•  ^^f*" 
of  such  a  kind  as  to  make  the  contract  voidable  on  the  error  or 
ground  of  fraud.     Surprise  and  improvidence^  therefore,  are 

{p)  Lord  St.  Leonards  in  Curzon  on  the  ground  suggested. 

V.  Beiufcrihff,  3  H.  L.  C.  742:  there  (q)  Per  Turner,  L.  J.  in  Baker  t. 

the    appellant    relied   on  express  Monk,  4  D.  J.  8.  at  p.  392. 

charges  of  fraud,  which  were  not  (r)  The  cases  of  lunacy  and  drun* 

made  out :  but  Lord  St.  Leonards  kenness  are  exceptionally  treated, 

thought  he  might    possibly^  have  the  contract  being  only  yoidable, 

succeeded  U  he  had  rested  his  case  9f4pra,  Ch.  II.  p.  93,  and  see  p.  418. 
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matters  from  whioh  those  whose  provinoe  it  is  to  judge  of 
the  f aots  may  oonolude,  as  a  faot  in  particular  cases,  that 
there  was  no  true  consent,  or  that  the  consent  was  not  free. 
But  it  is  not  to  be  affirmed  as  a  general  proposition  of  law 
that  haste  or  imprudence  can  of  itself  be  a  sufficient  cause 
for  setting  aside  a  contract,  nor  even  that  there  is  any  par- 
ticular degree  of  haste  or  imprudence  from  which  funda- 
mental error,  fraud,  or  undue  influence,  will  be  invariably 
presumed.     '^  The  Court  will  not  measure  the  degrees  of 
Foasible      understanding"  («).      It  seems  to   follow  that  what  is 
tkin  of  '     recorded  in  such  a  case  as  Emm  y.  Lletcellyn  {t)  is  not  an 
Evans  ff.     enunciation  of  law,  but  an  inference  of  fact.    Such  an 

IjleweUjii.  , 

inference  may  be  useful  in  the  way  of  analogy  when 
similar  circumstances  recur,  but  is  not  binding  as  an 
Opinions  authority.  The  view  here  taken  may  be  supported  by  the 
in  ^fdF  observations  of  the  judges  in  The  Earl  of  Bath  and  Moun- 
B^thand  (ague^s  Case  (a.d.  1693)  («).  In  that  case  Baron  Powel 
gae*8  case,  said  (3  Ch.  Ga.  at  p.  56) : 

**liia  said,  This  is  a  Deed  that  was  obtained  by  Surprize  and  Ciicom* 
yention.  Now  I  perceive  this  word  Surprize  is  of  a  Tery  lai^  and 
general  Extent  ...  I  hardly  know  any  Surprize  that  should  be 
sufficient  to  set  aside  a  Deed  after  a  Verdict,  unless  it  be  mixed  with 
Fraud,  and  that  expressly  proved."  [t.  t,  the  verdict  in  favour  of  the 
deed  precludes  the  party  from  asserting  in  equity  that  he  did  not  know 
what  he  waa  about :  for  he  should  have  set  up  that  case  at  law  on  the 
plea  of  n<m  est  factum'].  '*  It  must  be  admitted  that  there  was  Delibera- 
tion, and  Consideration  and  Intention  enough  proved  to  make  it  a  good 
Deed  at  Law,  otherwise  there  would  not  have  been  a  Verdict  for  it"  : 
per  L.  C.  J.  Treby,  ib,  at  p.  74. 

The  judgment  of  the  Lord  Keeper  Somers  is  even  more 
decided,  and  points  out  clearly  the  difference  between  an 
instrument  which  is  void  both  at  law  and  in  equity,  and 
one  which  is  voidable  in  equity  (p.  108) : — 

<^  It  is  true,  it  is  charged  in  the  Bill  that  this  Deed  was  obtained  by 
Fraud  and  Surprize    .    .    But  whosoever  reads  over  the  Depositioiia 

(*)  Bridffman  v.  Green,  "Wihoiot,  (m)  3  Ch.  Ca.  66.    Cp.  Stozy,  Eq, 

68,  61.  Jurisp.  6  261. 

(0  1  Cox  333. 
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will  see  that  the  End  they  aimed  at  was  to  attack  the  Deeds  themseWes 
as  false  Deeds  and  not  truly  executed ;  but  that  being  Tried  at  Law,  and 
the  Will  and  Deeds  verified  b j  a  Verdict,  the  Counsel  have  attempted  to 
make  use  of  the  same  Evidence,  and  read  it  all,  or  at  least  the  greatest 

Part  of  it,  as  Evidence  of  Surprize  and  Circumvention 

"Now,  for  this  word  (Surprize)  it  is  a  Word  of  a  g^eneral  Signification, 
80  general  and  so  uncertain,  that  it  is  impossible  to  fix  it ;  a  Man  is  snr- 
priz'd  in  every  rash  and  indiscreet  Action,  or  whatsoever  is  not  done  with 
so  much  Judgment  and  Consideration  as  it  ought  to  be :  But  I  suppose 
the  Gtotlemen  who  use  that  Word  in  this  Case  mean  such  Surprize  as  is 
attended  and  accompanied  with  Fraud  and  Circumvention ;  such  a  Sur- 
prize indeed  may  be  a  good  ground  to  set  aside  a  Deed  so  obtained  in 
Equity  and  hath  been  so  in  all  times ;  but  any  other  Surprize  never  was, 
and  I  hope  never  wiU  be,  because  it  will  introduce  such  a  wild  Uncer- 
tainfy  in  the  Decrees  and  Judgments  of  the  Court,  as  will  be  of  greater 
Consequence  than  the  Belief  in  any  Case  will  answer  for." 

Moreover  the  doctrine  thus  stated  is  exactly  analogous  Analog:]^ 
to  that  which  we  have  seen  to  be  undoubted  law  concerning  ^  toln^^ 
inadequacy  of  consideration.     The  value  of  the  subject-  adequacy 
matter  of  a  contract,  and  therefore  the  adequacy  of  the  deration, 
consideration,  which  depends  on  it,  is  in  most  cases  easier 
to  measure  than  the  degree  of  deliberation  or  prudence 
with  which  the  contract  was  entered  into.     It  can  hardly 
be  contended  on  principle  that  "  surprise "  or  "  improvi- 
dence," which  in  fact  represent  nothing  but  an  opinion  of 
the  general  character  of  a  transaction,  foimded  on  a  pre- 
carious estimate  of  average  human  conduct,  ought  to  have 
a  greater  legal  effect  than  inadequacy  of  consideration, 
which  generally  admits  of  being  determined  by  reference 
to  the  market  value  of  the  object  at  the  date  of  the  contract. 

5.  Limits  of  the  right  of  rescission. 

The  right  of  setting  aside  a  contract  or  transfer  of  pro-  The  ri^ht 
perty  voidable  on  the  ground  of  imdue  influence  is  analogous  ^f  "jl^e 
to  the  right  of  rescinding  a  transaction  voidable  on  any  that  in 
other  ground,  and  follows  the  same  rules  with  some  slight  foJS^^^c. 
modifications  in  detail.  "^^  8?" 

vemod  bv 

What  is  said  in  the  last  chapter  of  rescinding  contracts  game 
for  fraud  or  misrepresentation  may  be  taken  as  generally  ™^- 
applicable  here.    We  proceed  to  give  some  examples  of 
the  special  application  of  the  principles. 

p.  Q  Q 
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Examplea.      The  light  to  set  aside  a  gift  or  beneficial  contract  Toid- 
ahle  for  undue  influence  may  be  exercised  by  the  donor^s 
representatives  or  successors  in  title  (x)  as  well  as  by  him- 
self,  and  against  not  only  the  donee  but  persons  olaiming 
through  hhn  (t/)  otherwise  than  as  purchasers  for  Tslue 
without  notice  (z).    But  the  jurisdiction  is  not  exercised 
at  the  suit  of  third  persons.    The  Court  will  not  refuse, 
for  example,  to  pay  a  fund,  at  the  request  of  a  petitioner 
entitled  thereto,  to  the  trustees  of  a  deed  of  gift  preyionsly 
executed  by  the  petitioner,  because  third  parties  suggest 
that  the  gift  was  not  freely  made  (a), 
Jarifldic-         On  the  other  hand  it  is  not  necessary  to  the  su]>poit  of 
confined  to  ^  claim  to  sot  Bside  a  contract  on  the  ground  of  undue  in- 
io^"®^     fluence  to  show  that  the  influence  was  directly  employed 
partj  to     by  another  contracting  party.    It  is  enough  to  show  that  it 
^f^'     was  employed  by  someone  who  expected  to  derive  benefit 
from  the  transaction,  and  with  the  knowledge  of  the  otiier 
party  or  under  circumstances  su£Sicient  to  give  him  notice 
of  it.    The  most  frequent  case  is  that  of  an  ancestor  or 
other  person  in  loco  parentis  inducing  a  descendant,  etc.,  to 
give  security  for  a  debt  of  the  ancestor.     But  if  the  other 
party  does  all  he  reasonably  can  to  guard  against  undue 
influence  being  exerted  (as  by  insisting  on  the  person  in  a 
dependent  position  having  independent  professional  advice), 
and  the  precautions  he  demands  are  satisfied  in  a  manner 
he  cannot  object  to  at  the  time,  the  contract  cannot  as 
against  him  be  impeached  {b). 

It  appears  to  be  at  least  doubtful  whether  a  contract  can 
be  set  aside  on  the  ground  of  influence  exerted  on  one  of 
the  parties  by  a  stranger  to  the  contract  who  did  not  expe(A 
to  derive  any  benefit  from  it  {c) :  except  where  the  contract 


(z)  E.g,  Executor:  Hunter  y.  At' 
kinMy  3  M.  &  K.  113  ;  Coutta  v.  Ae- 
worth f  S  Eq.  658.  Assignee  in 
bankroptoy:  Ford  y.  Oldeny  3  Eq. 
461.  Deyisee:  Grenleyy,  MouaUy, 
4  De  G.  &  J.  78.  Heir :  Holman 
y.  Zoynet,  4  D.  M.  G.  270. 

(y)  Huffuenin  y.  Bauley,  14  Yes. 
273,  289.  Cp.  Molony  y.  Knman^ 
2Dr.  &W.  81,40. 

(s)  Cobbett    y.  Brock,   20  Beav. 


524,  628. 

(a)  Met€al/e*»  tr.  2  B.  J.  S.  122. 

{b)  Ck>mpare  Cobbett  y.  BroeJk^  20 
Beay.  524,  with  Berdoe  y.  Dawm^ 
84  Beay.  603.  As  to  what  amovmta 
to  notice,  MaitUtnd  y.  Bmekh^mm^ 
16  Sim.  68;  Tbttmham  y.  Gmen, 
32  L.  J.  Ch.  201. 

(r)  Bcntletj  y.  Maekay,  31  Bear. 
143,  151.  On  principle  the  answer 
should  dearly  be  in  the  negmtiyv. 
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is  an  arrangement  between  eestais  que  trost  claiming  under 
the  same  disposition,  and  the  tmstee  puts  pressure  on  one  of 
the  parties  to  make  concessions ;  the  ground  in  this  case  being 
the  breach  of  a  trustee's  special  duty  to  act  impartially  (d). 

The  right  to  set  aside  a  contract  originallj  voidable  on  Confiima- 
the  ground  of  undue  influence  may  be  lost  by  express  a^^^* 
confirmation  {e)  or  by  delay  amounting  to  proof  of  acqui-  eacenoe. 
escence  (/).  But  any  subsequent  confirmation  will  be 
inoperative  if  made  in  the  same  absence  of  independent 
advice  and  assistance  which  vitiated  the  transaction  in  the 
beginning  (g).  This  has  been  strongly  stated  in  the  judg- 
ment of  the  Lords  Justices  in  Moxon  v.  Payne  (h) :  ^'Frauds 
or  impositions  of  the  kind  practised  in  this  case  cannot  be 
condoned ;  the  right  to  property  acquired  by  such  means 
cannot  be  confirmed  in  this  Court  xmless  there  be  full 
knowledge  of  all  the  facts,  full  knowledge  of  the  equitable 
rights  arising  out  of  those  facts,  and  an  absolute  release 
from  the  undue  infiuence  by  means  of  which  the  frauds 
were  practised.  To  make  a  confirmation  or  compromise  of 
any  value  in  this  Court  the  parties  must  be  at  arm's  length, 
on  equal  terms,  with  equal  knowledge,  and  with  sufficient 
advice  and  protection."  And  delay  which  can  be  accounted 
for  as  not  unreasonable  in  all  the  circumstances  is  no  bar 
to  relief  {i).  In  short,  an  act  ^'  the  effect  of  which  is  to 
ratify  that  which  in  justice  ought  never  to  have  taken 
place"  ought  to  stand  only  upon  the  clearest  evidence  (j). 
The  effect  of  delay  on  the  part  of  the  person  seeking  relief 
is  also  subject  to  a  special  limitation.  In  a  case  between 
solicitor  and  client,  or  parties  standing  in  any  other  con- 
fidential relation,  less  weight  is  given  to  the  lapse  of  time 
than  is  due  to  it  when  no  such  relation  subsists  (k). 

(d)  Ellis  T.  Barker,  7  Ch.  104.  presence  of  an  independent  adviser 

(e)  Stump  y.  Gaby,  2D.  M.  G.       of  the  party  confirming,  if,  in  oon- 
623  ;  Morse  r.  Royal,  12  Yes.  355.         sequence  of  the  contlDuing  influence 

(/)  Wright  y.  Vanderplank,  8  D.  of  the  other  party,  his  adyice  is  in 

M.  G.  133,  147;  Turner  y.  Collins,  fact  disregarded :  ib, 
7  Ch.  329.  (0  Kempson  y.  Ashbee,  10  Ch.  15. 

{jf)  Savery  y.  Kiny,  5  H.  L.  C.  at  {J)  ^orse  y.  Royal,  12  Yes.  at 

p.  664.  p.  374.  _ 

(A)  8  Ch.  881,  885.    And  a  con-  (k)  GresUy  v.  Mouthy,  4 

firmation  will  not  be  helped  hy  the  &  J.  78,  96.     But  even  i- 

Q  Q  2 
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In  the  case  of  a  deliberate  oonfinnation  after  the  relation 
of  influence  has  ceased  to  exist,  it  need  not  be  shown  that 
the  donor  knew  the  gift  to  be  voidable(/) :  otherwise  where 
the  alleged  confirmation  is  connected  with  the  original  trans- 
action and  takes  place  under  similar  circuinstances  (m). 

An  adoption  of  the  instrument  impeached  for  a  paiticolBr 
purpose  (as  by  the  exercise  of  a  power  contained  in  it)  may 
operate  as  an  absolute  confirmation  of  the  whole  (n). 
Sembu,  n  seems  that  the  presumption  of  influence  arising  from 

Bumption    Confidential  relations  is  not  to  be  extended  to  cases  where 
t^en^     a  merely  trifling  benefit  is  conferred  (o).      This  is  more 
where  the   than  a  simple  application  of  the  maxim  De  minimU  non 
t^:^,      curat  lex,  for  the  transaction  brought  in  question  might  be 
in  itself  of  great  magnitude  and  importance,  though  the 
advantage  gained  by  one  party  over  the  other  were  not 
large.     Indeed  the  case  to  which  this  principle  seems  most 
likely  to  be  applicable  is  that  of  a  transaction  not  of  a  com- 
mercial nature,  and  on  such  a  scale  that  the  parties,  dealing 
fairly  and  deliberately,  might  choose  not  to  be  curious  in 
weighing  a  comparatively  small  balance  of  profit  or  loss. 
Special  As  regards  the  relation  between  solicitor  and  client,  it 

Mtorela-  18  a  question  whether  there  is  not  an  inflexible  role  of 
*^u^itor  P^^^^^  policy  against  the  solicitor  taking  a  gift  from  ih« 
and  client,  client,  irrespective  of  any  presumption  of  influence.  Sudi 
a  rule,  if  it  exists,  is  outside  the  law  of  contract  altogether. 
It  would  apply  only  during  the  actual  continuance  of  the 
relation :  and  the  mere  fact  that  A.  has  been  B.'s  solicitor 
would  not  raise  a  presumption  against  an  act  of  bounty 
from  B.  to  A.  after  that  relation  had  been  fully  dete^ 
mined.  But  the  subject  has  never  been  authoritatiyely 
discussed,  with  regard  to  the  supposed  distinction,  in  a 
Court  of  Appeal ;  and  existing  authorities  (p)  can  hardlf 
be  deemed  conclusive. 

between  solioitor  and  client  a  delaj  (m)  Kempton  v.  Athbee,  10  Gh.  !$• 

of  eighteen  yearB   has  been  held  (n)  Jarratt  y.  Aldam,  9  £q.  463. 

fatal ;  Champion  v.  Iti^by,  I  Bubs.  (0)  Per  Turner,  L.  J.,  Mtda  r. 

ft  M.  639.  £au,  I  Gh.  at  p.  268. 

(0  Miteheil  V.  ffom/ray,  C.  A.,  8  Ip)  SeeMorffan r.MimU  6Ch.D. 

Q.  B.  D.  687.  638. 
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CHAPTER  Xn. 

Agreements  of  Imperfect  Obligation. 

Under  this  head  we  propose  to  deal  with  topics  of  a  mis-  Natme  of 
oellaneous  kind  as  regards  their  subject-matter,  and  forming  ^^?f^ 
anomalies  in  the  general  law  of  contract,  but  presenting  in  tions. 
those  anomalies  some  remarkable  uniformities  and  analo- 
gies of  their  own. 

Between  contracts  which  can  be  actively  enforced  bj  the 
persons  entitled  to  the  benefit  of  them,  and  agreements  or 
promises  which  are  not  recognized  as  having  any  legal 
effect  at  all,  there  is  another  class  of  agreements  which 
though  they  confer  no  right  of  action  are  recognized  by 
the  law  for  other  purposes.  These  may  be  called  agree- 
ments of  imperfect  obligation.  Some  writers  (as  Fothier) 
speak  of  imperfect  obligations  in  the  sense  of  purely  moral 
duties  which  are  wholly  without  the  scope  of  law :  and 
what  we  here  call  Imperfect  Obligations  are  in  the  civil 
law  called  Natural  Obligations.  But  this  term,  the  use  of 
which  in  Boman  law  is  intimately  connected  with  the  dis- 
tinction between  ius  civile  and  it$8  gentium  (a),  would  be 
inappropriate  in  English. 

Where  there  is  a  perfect  obligation,  there  is  a  right  How  pro- 
coupled  with  a  remedy,  i.  e.  an  appropriate  process  of  law 
by  which  the  authority  of  a  competent  court  can  be  set  in 
motion  to  enforce  the  right. 

Where  there  is  an  imperfect  obligation,  there  is  a  right 
without  a  remedy.  This  is  an  abnormal  state  of  things, 
making  an  exception  whenever  it  occurs  to  the  general  law 

((i)  Savigny,  Obi.  1. 22,  sqq.  For      law  see  Prof.  Muirhead's  note  on 
a  anmmary  statement  of  the  effects      Gai.  3.  119  a 
of  a  natural  obligation  in  Boman 
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expressed  in  the  maxim  Ubi  iu$  ibi  remedium.  And  it  oan 
be  prodaoed  only  by  the  operation  of  some  spedal  role  of 
positiye  law  (b).  Bach  roles  may  operate  in  the  following 
ways  to  produoe  an  imperfect  obligation : 

1.  By  way  of  condition  subsequent,  taking  away  a 
remedy  which  once  existed. 

2.  By  imposing  special  conditions  as  precedent  to  the 
existence  of  the  remedy. 

3.  By  excluding  any  remedy  altogether. 

We  shall  now  endeavour  to  show  what  are  the  effect  of 
an  imperfect  obligation  in  these  three  classes  of  oases. 


tion. 


1.  Eamady      1.  Under  the  first  head  we  have  to  notice  the  operation 

lort—  ...  .     . 

BtfttatMof  o^  ^0  Statutes  of  Limitation,  so  far  as  it  illustrates  the 
I^imita-  present  subject  {c).  The  statute  of  limitation  of  James  I. 
(21  Jao.  1,  c.  16,  s.  3)  enacts  that  the  actions  therein 
enumerated — ^which,  with  an  exception  since  repealed, 
comprise  all  actions  on  simple  contracts  {d) — "  shall  be 
commenced  and  sued  "  within  six  years  after  the  cause  of 
action,  and  not  after.  By  the  modem  statute  3  &  4 
Wm.  4,  c.  42,  s.  3  (^),  following  the  presumption  of  satis- 
faction after  the  lapse  of  twenty  years  which  already 
obtained  in  practice  (/),  it  is  enacted  that  {inter  aUa)  all 
actions  of  coyenant  or  debt  upon  any  bond  or  other 


(b)  It  was  once  held  that  a  purely 
moral  obligation  might  give  rise  to 
an  inchoate  right  which  could  be 
made  binding  and  enforceable  bj  an 
express  promise.  And  if  this  were 
so  the  statement  in  the  text  would 
not  be  correct:  but  the  modem 
authorities  disallow  such  a  doctrine. 
See  2  Wms.  Saund.  428 ;  «uj»ra, 
p.  169. 

(c)  Debts  contracted  by  an  infant 
are  often  compared  to  debts  barred 
by  the  statutes  of  limitation :  and 
the  comparison  is  j  ust  to  this  extent, 
that  at  common  law  they  might  be 
rendered  enforceable  in  much  the 
same  manner,  and  practically  the 
authorities  are  interohangeable  on 


this'|>oint.  But  an  infant's  contract 
is  in  its  inception  not  of  imperfeot 
obligation,  but  simply  voidable. 

{d)  As  to  the  extent  to  whidi 
the  statute  applies  to  proceedings 
in  equity  see  Knox  v.  (?ye,  L.  fi. 
6  H.  Xi.  666. 

{«)  This  section  is  not  affected  by 
the  Heal  Property  Limitation  Act, 
1874,  except  that  proceedings  to 
recovCT  rent  or  money  charged  on 
land  will  have  to  be  taken  within 
12  years :  37  &  38  Vict.  c.  67, 
ss.  1,  8. 

(/)  Bao.  Abr.  6.  226  (Limitatioii 
D.  1);  Saddam  r.  XvrUy^  1  De  G. 
&J.  17. 
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speciality  ''  shall  be  oommenoed  and  sued  "  within  twenty 
years  of  the  cause  of  action.  We  need  not  stop  to  consider 
the  exceptions  for  disability,  or  the  rules  as  to  the  time 
from  which  the  statutes  begin  to  run :  for  the  object 
throughout  this  chapter  will  not  be  to  define  to  what 
cases  and  under  what  conditions  the  laws  under  considera- 
tion apply,  when  that  is  abundantly  done  in  other  treatises, 
but  to  observe  the  general  results  which  follow  when  they 
do  apply. 

Now  there  is  nothing  in  these  statutes  to  extinguish  an  The  right 
obligation  once  created.-  The  party  who  neglects  to  en-  "^  ^^^* 
force  his  right  by  action  cannot  insist  upon  so  enforcing  it 
after  a  certain  time.  But  the  right  itself  is  not  gone.  It 
is  not  correct  even  to  say  without  qualification  that  there 
is  no  right  to  sue,  for  the  protection  given  by  the  statutes 
is  of  no  avail  to  a  defendant  unless  he  expressly  claims  it. 
Serjeant  Williams,  after  noticing  the  earlier  conflicts  of 
opinion  on  this  point,  and  some  imsatisfactory  reasons 
given  at  different  times  for  the  rule  which  .has  prevailed, 
concludes  the  true  reason  to  be  that ''  the  Statute  of  limi- 
tations admits  the  cause  or  consideration  of  the  action  still 
existing,  and  merely  discharges  the  defendant  from  the 
remedy  "  (g).  This  alone  shows  that  an  imperfect  obliga- 
tion subsists  between  the  parties  after  the  time  of  limita- 
tion has  run  out.  In  the  case  of  unliquidated  demands 
that  obligation  is  practically  inoperative,  since  an  unliqui- 
dated demand  cannot  be  rendered  certain  except  by  action 
or  an  express  agreement  founded  on  the  relinquishment  of 
an  existing  remedy.  But  in  the  case  of  a  liquidated  debt 
the  continued  existence  of  the  debt  after  the  loss  of  the 
remedy  by  action  may  have  other  important  effects. 
Although  the  creditor  cannot  enforce  payment  by  direct  Reiiilta. 
process  of  law,  he  is  not  the  less  entitled  to  use  any  other  rights  of 

(p)  2  Wms.  Saand.    163;    cp.  statute.    The  rule  oontinvefl  under 

SeaiyeUini  t.  AtcKeton,  7  Q.  B.  at  the  new  praotioe,  Older  XIX.  r. 

p.  S78,  14  L.  J.  Q.  B.  at  p.  338,  on  16. 
the  tedmioal  effect  of  a  plea  of  the 
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creditor  means  of  obtaining  it  which  he  might  lawfully  have  used 
preaerved.  Yyeiore.  Thus  if  he  has  a  lien  on  goods  of  the  debtor  for 
a  general  account,  he  may  hold  the  goods  for  a  debt  barred 
by  the  statute  (A).  And  any  lien  or  express  security  he 
may  have  for  the  particular  debt  remains  valid  (t).  If 
the  debtor  pays  money  to  him  without  directing  appro- 
priation of  it  to  any  particular  debt,  he  may  appropriate 
it  to  satisfy  a  debt  of  this  kind  {k) :  much  more  is  he  en- 
titled to  keep  the  money  if  the  debtor  pays  it  on  account 
of  the  particular  debt,  but  not  knowing,  whether  by 
ignorance  of  fact  or  of  law,  that  the  creditor  has  lost  his 
remedy.  So  an  executor  may  retain  out  of  a  legacy  a 
barred  debt  owing  from  the  legatee  to  the  testator  (/).  He 
may  also  retain  out  of  the  estate  such  a  debt  due  from  the 
testator  to  himself :  and  he  may  pay  the  testator's  barred 
debts  to  other  persons  (m) :  and  this  even  if  the  personal 
estate  is  insufficient  (n).  But  though  a  creditor  may  retain 
a  barred  debt  if  he  can,  he  may  not  resist  another  claim  of 
the  debtor  against  him  by  a  set-off  of  the  barred  debt : 
for  the  right  of  set-off  is  statutory,  and  introduced  merely 
to  prevent  cross  actions,  so  that  a  claim  pleaded  by  way  of 
set-off  is  subject  to  be  defeated  in  any  way  in  whidi  it 
could  be  defeated  if  made  by  action  (o).  This  reason 
applies  equally  to  all  other  cases  of  imperfect  obligations. 
Herein  our  law  differs  from  the  Boman,  in  which  cotnpen^ 
mtio  did  not  depend  on  any  positive  enactment,  but  was 
an  equitable  right  derived  from  the  im  gentium. 
Aoknow-  Again,  the  creditor's  lost  remedy  may  be  revived  by  the 
^^bte.  *^*  ®^  *^®  debtor.  The  decisions  on  the  statute  of  James  I. 
have  established  that  a  renewed  promise  to  pay,  or  an 

ih)  Spear9  v.  Partly,  3  Esp.  81.  639 ;  cp.  SoBer.  Gould,  15  Bear.  189. 

(i)  Siffgitu  Y.  Seott,  2  B.  &  Ad.  (m)  mUx.  Walker,  4  K.  &  J.  166; 

413 ;    Seager  t.  Aston,   26  L.   J.  StahUchmidt  t.  Lett,  1  Sm.  &  O. 

Ch.  809  (on  the  statute  of  3  &  4  416. 

"Wm.  4).  (n)  Lome  v.  JRumney,  4Eq.  451. 

(*)  Mills  Y.  JPowkeetbBmg,  N.  0.  (o)  The  defence  of  set-off  miut 

465  ;  Nash  y.  Hodgson,  6  D.  M.  G.  be  specially  met  \fj  replyinfir  the 

474.  statute  of  limitation,  see  IWms. 

(0  Courtenay  v.  JTilliams,  3  Ha.  Saund.  431. 
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aoknowledgment  from  which  a  promise  can  be  inferred, 
excludes  the  operation  of  the  statute.  It  was  formerly 
held  that  the  statute  rested  wholly  on  a  presumption  of 
payment,  and  therefore  that  any  acknowledgment  of  the 
debt  being  unpaid,  even  though  coupled  with  a  refusal  to 
pay,  was  Buffident.  But  this  opimon  has  long  sinoe  been 
overruled  {p).  The  rule  has  been  explained  thus.  It  is 
settled  law  that  a  state  of  facts  on  which  there  is  an  exist- 
ing and  complete  legal  liability  is  of  itself  no  ground  for  a 
fresh  promise  to  satisfy  the  same  liability :  thus  an  express 
promise  to  pay  the  sum  due  on  an  account  stated  creates 
no  new  cause  of  action,  there  being  already  in  contempla- 
tion of  law  a  protnise  to  pay  on  request  (q).  But  in  the 
ease  of  a  barred  debt  this  reason  for  a  new  promise  being 
inoperatiye  does  not  exist:  the  original  remedy  is  gone, 
while  the  original  consideration  remains  as  a  sufficient 
foundation  for  a  subsequent  promise.  Since  the  acknow- 
ledgment operates,  according  to  the  modem  view,  as  a  new 
promise,  it  is  not  effectual  imless  made  before  the  com- 
mencement of  the  action  (r). 

The  modem  law  has  been  concisely  stated  by  Mellish,  L.  J.  What  is 
"There  must  be  one  of  three  things  to  take  the  case  out  of  ^^^^ 
the  statute.    Either  there  must  be  an  acknowledgment  of  ledgment. 
the  debt,  from  which  a  promise  to  pay  is  to  be  implied ;  or 
secondly,  there  must  be  an  unconditional  promise  to  pay 
the  debt ;  or  thirdly,  there  must  be  a  conditional  promise 
to  pay  the  debt,  and  evidence  that  the  condition  has  been 
performed  "  («).    The  promise  must  be  to  pay  the  debt  as 


(p)  2  Wms.  Saond.  183,  184. 

{q)  JETopkins  v.  Xo^om,  6  M.  &  W. 
24  ;  for  another  instance  see  Deacon 
▼.  Gridley,  16  C.  B.  295,  24  L.  J. 
O.  P.  17. 

(r)  Bateman  v.  Finder^  3  Q.  B. 
574,  11  L.  J.  Q.  B.  281.  But  the 
explanation  is  not  satisfying,  sinoe 
the  consideration  for  the  new  pro- 
mise is  whoUj  past,  and  therefore 
insufficient  according  to  modem 
doctrine.    See  p.  170,  aboye. 


(«)  MUcheir$  claim,  6  Gh.  at  p. 
828.  And  see  Wtlby  y.  £lffee,  L.  R. 
10  G.  P.  497 ;  ChoMmore  y.  Turner 
(Ex.  Gh.),  L.  R.  10  Q.  B.  500,  606, 
510,  520,andthelateroaseof  ir«y^- 
hoffY.  Frohlichf  3  C.  P.  D.  333,  in 
G.  A.,  4  G.  P.  D.  63,  which  also 
show  how  much  diffiooltythere  may 
be  in  determining  in  a  paitionlar 
case  whether  there  has  been  an  un- 
conditional promise;  Quincey  t. 
'  Ex.  D.  72,  Skeet  t.  Zind- 
X  314. 
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ex  dehiio  imiitiae ;  a  promise  to  paj  aa  a  debt  of  honour  is 
insufficient,  as  it  excludes  the  admission  of  legal  liability  (t). 
When  the  promise  is  implied,  it  must  be  as  an  inference  of 
fact,  not  of  law ;  the  payment  of  interest  under  compulsion 
of  law  does  not  imply  any  promise  to  pay  the  principal  (ti). 
The  acknowledgment  or  promise,  if  express,  must  be  in 
writing  and  signed  by  the  debtor  (9  G-eo.  4,  c.  14,  s.  1)  or 
his  agent  duly  authorized  (Mercantile  Law  Amendment 
Act,  1856,  19  &  20  Vict.  c.  97,  s.  13).    But  an  acknow- 
ledgment may  still  be  implied  from  the  payment  of  interest, 
or  of  part  of  the  principal  on  accoxmt  of  the  whole,  without 
any  admission  in  writing  {x). 
Statutory       The  more  recent  statute  which  limits  the  time  for  suing 
£r  a^^^    on  contracts  by  specialty  contains  an  express  proviso  as  to 
knowledge-  acknowledgment  and  part  payment  (3  &  4  Wm.  4,  o.  42, 
roeoialty     8.  5)  (y).     The  cases  as  to  acknowledgment,  &c.  under  the 
debte.         statute  of  James,  and  Lord  Tenterden's  Act,  are  not  applic- 
able to  this  proviso.    Here  the  operation  of  the  acknow- 
ledgment is  independent  of  any  new  promise  to  pay,  and 
the  action  in  which  the  acknowledgment  is  to  be  operatiye 
must  be  founded  on  the  original  obligation  alone  (s). 
Stat,  of  The  Act  for  the  Limitation  of  Actions  and  Suits  relating 

as  to  real    to  Real  Property  (3  &  4  Wm.  4,  o.  27)  does  not  only  bar 
vpi^^y-   the  remedy,  but  extinguishes  the  right  at  the  end  of  the 
weU  as       period  of  limitation :  (s.  34,  see  Dart  V.  &  P.  402).    It  is 
^^^      therefore  unconnected  with  our  present  subject, 
awaj.  We  have  seen  that  by  the  operation  of  the  statutes  of 

^f^  f  limitation  applicable  to  contracts  the  right  itself  is  not 
liroiution,  destroyed,  but  only  the  conditions  of  enforcing  it  are 
imaioffous  A-ff^ot^^-  The  law  of  limitation  is  a  law  relating  not  to 
foreiga  the  substaucc  of  the  cause  of  action,  but  to  procedure, 
affeotmg     Hcnce  f  ollows  a  consequence  which  is  important  in  private 

(<)  Maeeordy.  Osborne,  1 C.  P.  D.  inff,  1  Sm.  L.  G. 

6C8  (on  Lord  Tenterden's  Act).  (y)  See  Fears  t.  Letittp,  12  £q.  41. 

(w)  Morgan  t.  MowUrndB,  L.  B.  7  (z)  Moddam  ▼.  MorJev,  1  De  G-. 

Q.  B.  493,  498.  k  J.  1,  opinion  of  Williams  and 

(x)  2  Wms.  Sannd.  181,  187>  see  Growder,  JJ.  at  p.  16. 
also  the  notes  to  Wh%U»mhT,  Whit- 
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lexfori. 


intemational  law,  namely  that  these  enaotments  belong  to  iheremedj 
the  lexfori^  not  to  the  lex  contracttts,  and  are  binding  on  all  ^^d  as 
persons  who  seek  their  remedy  in  the  courts  of  thid  country.  P^^ 
A  suitor  in  an  English  court  must  sue  within  the  time 
limited  by  the  English  statute,  though  the  cause  of  action 
may  have  arisen  in  a  country  where  a  longer  time  is 
allowed  (a).  Conversely,  an  action  brought  in  an  English 
court  within  the  English  period  of  limitation  is  maintain- 
able although  a  shorter  period  limited  by  the  law  of  the 
place  where  the  contract  was  made  has  elapsed,  even  if  a 
competent  comrt  of  that  place  has  given  judgment  in  favour 
of  the  defendant  on  the  ground  of  such  period  having 
expired  {b).  And  for  this  purpose  a  document  imder  seal 
has  been  treated  by  an  English  court  as  creating  a  specialty 
debt,  though  made  in  a  country  where  our  distinction 
between  simple  contract  and  specialty  debts  does  not  exist, 
and  more  than  six  years  before  action  brought  (c). 

The  House  of  Lords,  as  a  Scotch  court  of  appeal,  has 
had  to  decide  a  similar  question  as  between  the  law  of 
Scotland  and  the  law  of  France.  It  was  held  that  the 
Scottish  law  of  prescription  applied  to  an  action  brought 
in  Scotland  on  a  bill  of  exchange  drawn  and  accepted  in 
France,  the  right  of  action  on  which  in-  France  had  been 
saved  by  judicial  proceedings  there  {d).  In  the  case  where 
the  shorter  of  the  two  periods  of  limitation  is  that  allowed 
by  the  foreign  law  governing  the  substance  of  the  contract, 
and  that  period  has  elapsed,  it  is  of  course  necessary  to 


(a)  BritUh  Linen  Co,  v.  2>rMw- 
mond^  10  B.  &  C.  903. 

(*)  Buher  V.  Sieiner,  2  Bing.  N.  C. 
202  (debt  barred  by  French  law: 
Harris  v.  Quinef  L.  xt.  4  Q.  B.  653 
(debt  barred  hy  Manx  law) :  in  the 
latter  caae  Cockbum,  C.  J.,  ex- 
pressed some  doubt  as  to  the  prin- 
ciple, admitting  however  that  the 
nUe  was  settled  by  authority :  Sa- 
Tigny  too  (Syst.  8.  273)  ia  for  ap- 
plying that  law  which  goTema  the 
substanoe  of  the  contract. 


{c)  Alliance  Bank  of  Simla  t. 
Carey,  6  G.  P.  D.  429  (a  bond  exe- 
cuted in  British  India).  Possibly 
the  use  by  British  subjects  of  an 
English  lormf  unmeaning  at  the 
place  of  execution,  may  justify  the 
inference  that  they  at  the  time  in- 
tended the  document  to  operate  as 
an  English  deed.  Otiietwiaa  the 
decision  seems  not  easy  to  sopport. 

{d)  Don  T.  Lippmann,  6  Ci.  &  F.  1 . 
See  also  2  Wms.  Saund.  399. 
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asoertain  that  the  foreign  law  is  analogous  to  our  own  in 
its  operation,  and  merely  takes  away  the  remedy  without 
making  the  oontraot  void  at  the  end  of  the  time  of  pre- 
scription. But  it  is  considered  that  an  actual  destruction 
of  the  right  would  be  so  inconvenient  and  unreasonable 
that  it  may  almost  be  presumed  that  such  is  not  the 
operation  of  the  law  of  any  ciyilized  state;  and  the 
English  courts  would  not  put  such  a  construction  on 
the  foreign  law  unless  compelled  so  to  do  by  very  strong 
evidence  (rf). 

We  shall  presently  see  that  analogous  questions  eon* 
ceming  the  kx  fori  may  arise  in  other  cases  of  imperfect 
obligations. 

2.  Condi-  2.  Under  the  second  head  fall  the  cases  of  particular 
^^1^^'  classes  of  contracts  where  the  law  requires  particular  acts 
remedy,  to  be  done  by  the  parties  or  one  of  them  (in  respect  of  the 
of  FraudB,  form  of  the  contract  or  otherwise)  as  conditions  precedent 
'-  ^'  to  the  oontract  being  recognized  as  enforceable. 

A.  The  most  important  of  the  enactments  thus  imposiag 
special  conditions  on  contracts  is  the  fourth  section  of  the 
Statute  of  Frauds  (29  Car.  2,  o.  3). 

The  fourth  section  enacts  that  after  the  date  there  men- 
tioned 

'*  no  action  shaU  be  brought  whereby  to  charge  any  executor  or  adminis- 
trator upon  any  special  promise  to  answer  damages  out  of  his  own  estate; 
or  whereby  to  charge  the  defendant  upon  any  special  promise  to  answer 
for  the  debt,  default,  or  miscarriages  of  another  person ;  or  to  charge  any 
person  upon  any  agreement  made  upon  consideration  of  marriage;  or 
upon  any  contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any 
interest  in  or  concerning  them ;  or  upon  any  agreement  that  is  not  to  be 
performed  within  the  space  of  one  year  from  the  making  thereof ;  unless 
the  agreement  upon  which  such  action  shall  be  brought  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith  or  some  other  person  thereunto  by  him  lawfuUy 
authorized." 

{d)  Ruber   Y.    Steiner,    2  Bin^.      French  law  of  prescription  the  right 
N.   C.  202,  where  it  was  in  yam      was  absolutely  eztingnished. 
attempted   to    show  that  by  the 
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The  tenoB  of  the  17th  Bection  (16th  in  the  Eevised 
Statutes)  are  different.  It  does  not  only  prevent  contracts 
for  the  sale  of  goods  of  the  value  of  10/.  or  upwards  (Lord 
Tenterden's  Act,  9  Geo.  4,  o.  14,  s.  7,  has  the  effect  of 
substituting  "value"  for  " price ")(«)  from  being  sued 
upon  except  under  the  conditions  specified,  but  enacts 
that  they  shall  not  "  be  allowed  to  be  good  " :  and  it  has 
been  thought  that  where  the  conditions  are  not  satisfied 
the  agreement  is  absolutely  void  as  against  the  party  who 
has  not  signed  (/).  But  the  weight  of  recent  opinion  is 
in  favour  of  holding  that,  notwithstanding  the  difference 
of  language,  the  17th  section,  like  the  4th,  is  only  a  law 
of  procedure  {g).  There  is  no  positive  decision  on  the 
point.  The  cases  of  part  acceptance  of  the  goods  or  part 
payment  of  the  price  are  expressly  provided  for,  either  of 
these  having  the  same  effect  as  a  duly  made  memorandum 
in  writing. 

We  now  return  to  the  fourth  section.    For  the  sake  of  Effect  of 
brevity  we  shall  use  the  term  "  informal  agreement "  to  Some^me 
signify  any  agreement  which  comes  within  this  section  and  not  settled, 
does  not  comply  with  its  requirements. 

For  some  time  it  was  not  fully  settled  what  was  the 
effect  of  this  enactment  on  informal  agreements.  There 
was  some  authority  for  saying  it  made  them  void.  It  was 
never  held  necessary  in  the  courts  of  law  for  a  defendant 
sued  on  an  informal  agreement  to  plead  the  statute 
specially,  as  in  the  case  of  the  statutes  of  limitation :  and 
it  has  been  held  (before  the  0.  L.  P.  Act)  that  a  special 


(e)  Harmon  v.  Reeve,  18  C.  B. 
687,  696,  26  L.  J.  C.  P.  267. 

(/)  Where  one  party  has  signed 
and  the  other  not,  the  contract  is 
said  to  be  gfood  or  not  at  the  eleo- 
tion  of  the   party  who  has  not 

Xed — t.  e.  he  may  sue  the  other 
has  signed,  though  the  other 
cannot  sue  him.  Benjamin  on 
Sale,  219.  This  is  also  the  case 
under  s.  4 :  Laythoarp  y.  Bryant, 
2  Binff.  N.  C.  736. 

{jf)  liord  Blackbnm  in  Maddi$on 


y.  Alder$on,  8  App.  Ca.  at  p.  488 ; 
Brett,  L.  J.  in  Britain  y.  Bouiter, 
11  Q.  B.  D.  at  p.  127.  Cp.  judg- 
ment of  Williams,  J.  in  Bailey  y. 
Sweeting,  9  C.  B.  K.  S.  843,  869, 
30  L.  J.  C.  P.  160,  164 ;  and  see 
Anson,  66,  and  an  article  in  9  Am. 
Law  Key.  436.  The  supposed  dis- 
tinction between  the  two  sections 
is  pointedly  taken  in  Laythoarp  y. 
Bryant,  2  Bing.  N.  0. 735,  747,  and 
Ler<tux  Y.Brown,  12  C.  B.  801,  824, 
826. 
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plea  was  not  only  unneoessarjr  but  bad  as  an  ^*  aignmenta- 
tive  denial "  of  the  oontract  deolared  upon  (A).  Moreoyer 
an  action  cannot  be  maintained  when,  although  it  is  not 
brought  to  enforce  any  right  ex  contractu^  the  right  which 
is  the  foundation  of  the  plaintifE's  daini  depends  on  an 
informal  agreement.  In  CaningUm  v.  Boots  (»)  the  plain- 
tiff  sued  in  trespass  for  seizing  his  horse  and  cart:  the 
defendant  pleaded  that  they  were  incumbering  and  doing 
damage  on  his  ground:  the  plaintiff  replied  a  Terbal 
agreement  that  the  defendant  should  sell  the  crop  and 
grass  growing  there  to  the  plaintiff,  and  that  the  plaintiff 
might  enter  with  his  horse  and  cart  to  take  them.  It  was 
held  that  this  agreement  was  for  the  sale  of  an  interest  in 
land  within  s.  4,  and  that  the  plaintiff  could  not  set  it  up, 
though  it  might  have  been  available,  as  a  licence  only,  in 
answer  to  an  action  for  trespass  {k).  Both  here  and  in  the 
later  case  of  Reade  v.  Lamb  above  cited  the  judges  said 
distinctly  enough  that  informal  agreements  were  not  only 
not  enforceable  but  void.  And  so  Sir  W.  Grant  appears 
to  have  thought  in  Randall  v.  Morgan  (/).  These  dicta 
are  not  consistent  with  the  decisions  to  be  presently  men- 
tioned in  which  the  existence  of  an  imperfect  obligation  is 
implied.  And  there  had  also  been  judicial  expressions  of 
opinion  the  other  way.  But  it  is  not  necessary  to  notice 
these,  for  the  point  was  expressly  decided  by  the  Court  of 
Common  Pleas  in  Leroux  v.  Brown  (rn),  where  the  earlier 
Deoisioii  dlcta  are  also  considered.  The  action  was  on  a  contract 
V.  Brow^:  ^^*  ^  ^  performed  within  one  year,  and  made  in  France, 
agreement  where  by  the  French  law  the  plaintiff  might  have  sued 
but  ozdy     on  it.     For  the  plaintiff  it  was  argued  that  s.  4  of  the 


(A)  Reade  v.  Lamby  6  Ex.  130,  20 
li.  J.  Ex.  161 .  Since  the  Judicature 
Acts  the  defence  of  the  statute  must 
always  be  distinctly  raised  on  the 
pleacUngs.  Older  AlX.  r.  15,  cp. 
r.  20.  As  to  the  former  practice  in 
equity  see  Johntuton  t.  BonhoU  (0. 
A.)  2  Gh.  D.  298.  Once  properly 
raised  the  defence  is  available  with- 


out further  repetition  at  any  subse- 
quent stage  of  the  proceedings :  t^« 

(f)  2  M.  &  W.  248. 

{k)  Cp.  Cro^  y.  JFadnPortk,  6 
East  602. 

(/)  12Ves.atp.  73. 

(m)  12C.B.  801,22L.J.C.P.  1; 
and  see  per  Lord  Blackburn  in  Mad* 
diton  V.  Alderwn^  uii  tup. 
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Statute  of  Frauds  applied  to  the  substance  of  the  oontraot,  not  en- 
and  theref  ore^  on  general  prinoiples  of  private  international  ^o^*^^^- 
law,  did  not  afieet  contracts  which  were  made  out  of  Eng- 
land, and  which  as  to  their  substance  were  to  be  governed 
by  the  law  of  the  place  where  they  were  made.  But  for 
the  defendant  it  was  answered  that  this  enactment,  like 
the  Statute  of  Limitation,  only  affected  the  remedy,  and 
was  therefore  a  law  of  the  procedure  of  the  English  courts, 
and  as  such  binding  on  all  suitors  who  might  seek  to  enforce 
their  rights  in  those  courts :  the  agreement  might  be  good 
enough  for  any  other  purpose,  but  the  plaintiff  could  not 
sue  on  it  in  England.  And  this  view  was  adopted  by  the 
court.  Jervis,  C.  J.  said :  "  The  statute  in  this  part  of  it 
does  not  say  that  unless  those  requisites  are  complied  with 
the  contract  shall  be  voidy  but  merely  that  no  action  shall  be 
brought  upon  it.  .  .  .  The  fourth  section  relates  only 
to  the  procedure  and  not  to  the  right  and  validity  of  the 
contract  itself."  It  will  be  observed  that  the  plaintiff  was 
here  in  the  curious  position  of  contending,  in  order  to  sup- 
port his  right  to  recover  on  a  contract  made  in  France,  that 
it  would  have  been  absolutely  void  if  made  in  England  (n). 
The  decision  in  Leroux  v.  Brown,  taken  together  with  the 
reasoning  by  which  it  was  arrived  at,  seems  to  involve  the 
following  propositions  as  corollaries : 

(a)  A  foreign  or  colonial  court  would  enforce  an  English 
agreement,  notwithstanding  that  it  was  informal  under 
s.  4  of  the  Statute  of  Frauds,  if  it  had  the  general  re- 
quisites of  a  valid  contract  in  English  law,  and  was  not 
informal  according  to  the  local  law  of  procedure. 

(/3)  An  English  court  would  enforce  a  foreign  agreement, 
if  enforceable  by  the  foreign  law  applicable  to  the  substance 
of  the  agreement,  notwithstanding  that  if  made  in  England 
it  might  have  been  held  void  under  s.  17.  (This  would  not 
be  inconsistent  with  Hope  v.  Hope  (o),  which  only  shows 

{n)  Leroux  ▼.  Brown  was  doubted  just  seen  that  the  assiimption  as  to 

by   Willes,  J.  in    IFillianu,  app.  the  eifect  of  a.  17,  which,  however, 

JrheeUr,  resp.  8  G.  B.  N.  S.  299,  is  not  necessary  to  the  decision,  is 

316.    Sarigny,  Sjst.  8.  270,  also  not  now  generally  accepted, 
takes  the  opposite  view.    We  have  {o)  8  D.  M.  G.  731,  740,  743. 
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that  Engliah  ooorts  will  not  enforce  any  eontraoty  to  what- 
ever  law  it  should  he  referred,  which  contains  ''any 
material  provision  tending  directly  to  infringe  within 
England  the  policy  of  the  English  law  " :  the  expression 
of  Turner,  L«  J.,  that  a  contract  must  be  ''  consistent  with 
the  laws  and  policy  of  the  country  in  which  it  is  sought  to 
be  enforced "  means,  as  appears  by  the  context,  nothing 
more  extensiye.  The  agreement  there  in  question  was 
made  in  France  between  an  Englishman  and  his  wife,  and 
provided  in  effect  for  the  collusive  conduct  of  a  divorce 
suit  in  England.) 

It  was  even  argued  in  one  recent  case  that  the  words 
"  no  action  shall  be  brought "  confine  the  operation  of  the 
statute  to  civil  process,  so  that  an  informal  agreement  for 
service  not  to  be  performed  within  a  year  might  be  enforced 
by  criminal  process  under  the  Master  and  Servant  Act, 
1867.  But  the  Court  held  that  such  a  construction  would 
be  too  unreasonable,  and  the  statute  must  mean  that  in- 
formal agreements  are  not  to  be  enforced  in  any  way  (p). 

^^'"^  ^^      It  being  established  that  the  informal  agreements  we  are 
oblation  Considering  are  not  void,  it  follows  that  they  give  rise  to 
S^Stotute  ^P®rf©<5t  obligations.     "We  will  now  indicate  the  results, 
of  Frauds.  We  have  seen  that  neither  the  obligation  itself,  nor  any 
right  immediately  founded  on  it,  can  be  directly  enforced. 
But  it  is  recognized  for  the  purpose  of  explaining  anything 
actually  done  in  pursuance  of  it,  and  anything  so  done  may 
in  many  oases  be  a  good  consideration  for  a  new  obligation 
on  a  subsequent  and  distinct  contract,  or  a  sufficient  founda- 
tion for  a  new  obligation  quasi  ex  contractu, 

-^  ^  A.  Money  paid  imder  an  informal  airreement  cannot  be 

money  *f  *.  o 

paid.         recovered  back  merely  on  the  ground  of  the  agreement  not 

(jd)  Bankt  t.  Cropland,  L.  K.  10  tract  in  partioiilar  oaseB  which  are 
Q.B.  97.  The  Act  is  now  repealed  made  BubstantiTe  offences  by  the 
by  the  Employers  and  Workmen  Conspiracy  and  Protection  of  Pro- 
Act,  1876,  38  &  39  Vict.  c.  90.  Qt4.  perty  Act,  1875,  38  &  39  Vict. 
whetlier  the  decision  be  applicable  c.  86. 
to  the  malicious  breaches  of  con- 
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being  enforceable.  Thus  if  a  reBponsibility  has  been  assumed 
and  executed  under  a  verbal  guaranty,  the  guarantor  can- 
not recover  back  the  money  paid  by  him  {q) .  So  a  purchaser 
cannot  recover  a  deposit  paid  on  an  informal  agreement 
for  the  sale  of  land,  the  vendor  remaining  ready  and  willing 
to  complete  (r).  And  not  only  can  the  one  party  keep 
money  actually  paid  to  him  by  the  other,  but  if  money  is 
paid  by  A.  to  B.  in  order  to  be  paid  over  to  C.  in  pursuance 
of  an  informal  agreement  between  A.  and  C.  which  (J.  has 
executed,  then  0.  can  recover  it  as  money  received  to  his 
use.  In  Oriffith  v.  Young  (s)  the  plaintiff  was  the  defen- 
dant's landlord.  The  defendant  wished  to  assign  to  one 
P.,  which  he  could  not  do  without  the  plaintiff's  consent. 
It  was  verbally  agreed  that  P.  should  pay  the  defendant 
100/.  for  goodwill,  out  of  which  the  defendant  was  to  pay 
40/.  to  the  plaintiff  for  his  consent  to  the  assignment.  P. 
knowing  of  this  agreement  paid  the  100/.  to  the  defen- 
dant :  it  wa3  held  that  the  defendant  was  liable  to  the 
plaintiff  for  40/.  in  an  action  for  money  received  to  his 
use.  Lord  Ellenborough  said :  "  If  one  agree  to  receive 
money  for  the  use  of  another  upon  consideration  executed, 
however  frivolous  or  void  the  consideration  might  have 
been  in  respect  of  the  person  paying  the  money,  if  indeed 
it  were  not  absolutely  immoral  or  illegal,  the  person  so 
receiving  it  cannot  be  permitted  to  gainsay  his  having 
received  it  for  the  use  of  that  other." 

On  the  same  principle,  if  on  the  faith  of  an  informal 
agreement  money  has  been  paid  in  advance  to  a  party  who 
afterwards  refuses  or  fails  to  perform  his  part  of  it,  or  has 
been  expended  on  his  accoimt,  it  is  conceived  that  proof  of 
the  agreement  may  be  admitted  to  show  what  was  in  fact 
the  consideration  which  has  failed  {t). 

B.  The  execution  of  an  informal  agreement  may  be  -^^^ 

"^  agreement 

AXAonted 
{q)  Shaw  v.  Woodcock,  7  B.  &  C.       714. 
73,  83,  84.    Cp.  Sweet  y.  Lee,  3  M.  («}  12  Ea«t  513. 

&  Gr.  462.  {tS  See  PuUhrook  v.  Lawes,  1  Q. 

(r)  Thomae  v.  Brown,  1  Q.  B.  D.       B.  I).  284. 

P.  R  R 
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shown  as  a  fact,  and  the  partjr  who  has  had  some  benefit 
from  saoh  execution,  so  as  in  fact  to  get  what  he  bargained 
for,  oannot  treat  the  bargain  as  a  nullify.  Thus  the  de- 
livery of  possession  under  an  informal  agreement  for  the 
sale  of  land  is  a  good  consideration  for  a  promissory  note 
for  the  balance  of  the  purchase-money  (u).  It  was  held  in 
the  case  cited  that  the  bargain  was  for  a  future  conveyance, 
and  that  the  defendant,  who  did  not  deny  the  plaintifib' 
allegation  that  they  were  willing  to  convey,  had  got  all  he 
bargained  for. 

The  same  holds  of  an  account  stated.  In  Cocking  v. 
Ward  {x)  there  was  an  oral  agreement  by  an  incoming 
tenant  from  year  to  year  to  pay  100/.  to  the  outgoing 
tenant :  it  was  held  that  the  agreement  was  within  s.  4  of 
the  statute,  and  the  outgoing  tenant  could  not  recover  the 
100/.  on  the  agreement  itself,  but  that  on  an  account 
stated  he  could. 

Again,  money  due  simply  imder  an  informal  agreement 
from  the  plaintiff  to  the  defendant  cannot  of  course  be  set 
off ;  but  the  performance  of  an  informal  agreement  by  the 
defendant  may  be  good  as  an  accord  and  satisfaction.  In 
Latery  v.  Turley  (y)  the  plaintiff  sued  for  goods  sold,  &c. : 
the  defendant  pleaded  an  equitable  plea  showing  that  in 
pursuance  of  an  agreement  between  the  parties  (which 
turned  out  to  be  verbal)  the  defendant  had  given  up  to 
the  plaintiff  possession  of  a  house  and  premises  in  satisfac- 
tion of  the  causes  of  action  sued  upon.  The  plea  was  held 
good,  and  it  seems  it  was  good  enough  at  law  (per  Bram- 
well  and  Channell,  BB.) .  Pollock,  O.B.  said :  "  It  is  pleaded 
as  a  fact  that  the  defendant  performed  the  agreement  and 
the  plaintiff  accepted  such  performance  in  satisfaction. 
The  objection  that  the  agreement  was  not  in  writing  is 
got  rid  of.  The  fourth  section  of  the  Statute  of  Frauds 
does  not  exclude  unwritten  proof  in  the  case  of  executed 


(«)  JoMt  T.  /ofi«»,  6  M.  &  W.  84.  (y)  6  H.  &  N.  239,  30  L.  J.  Ex. 

246. 


C.  B.  868,  16  L.  J.  C.  P.      49. 
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contracts"  (s).     This  of  couise  does  not  mean  that  the 
agreement  itself  can  in  any  case  be  sned  upon  (s). 

c.  It  is  a  well-known  doctrine  of  equity  that  one  who  has  As  to  part 
partly  performed  an  informal  agreement  for  the  purchase  ^^^' 
or  hiring  of  land  (a)  is  entitled  to  and  can  sue  for  a  specific  ^^^* 
performance  at  the  hands  of  the  other  party,  if  the  acts  of 
part  performance  have  been  done  on  the  faith  of  an  exist- 
ing agreement,  and  have  been  of  such  a  kind  that  the 
parties  cannot  be  restored  to  their  original  position,  and  if 
the  existence  of  an  agreement  is  reasonably  to  be  inferred 
from  the  acts  themselves,  or  they  are  "unequivocally 
referable  to  the  contract"  {b).  This  seems  to  be  the  real 
meaning  of  the  distinctions  as  to  what  is  or  is  not  a  suffi- 
cient part  performance  (c).  Payment  of  money  is  in  itself 
an  equivocal  act,  and  therefore  the  part  payment  of  pur- 
chase-money is  not  a  sufficient  part  performance  (d).  But 
payment  of  increased  rent  by  a  yearly  tenant  holding  over 
has  been  held  a  sufficient  part  performance  of  an  agreement 
for  a  lease  {e).  Here  the  part  performance  consists  not  in 
the  payment  itself,  but  in  a  possession  which,  though  con- 
tinuous in  time  with  the  old  possession  of  the  plaintiff  as 
yearly  tenant,  is  shown  to  be  in  fact  referable  to  some  new 
agreement  (/).     This  doctrine  of  part  performance  is  not 


(z)  Cp.  Souch  T.  Strawdridge^  2 
C.  B.  808,  814,  16  L.  J.  C.  P.  170, 
and  remarks  on  the  dictum  there  in 
Sanderson  v.  Graves,  L.  R.  10  Ex. 
234,  238,  241. 

(a)  The  doctrine  is  not  extended 
to  other  transactionB,  Britain  ▼. 
JRossiter,  C.  A.  11  Q.  B.  D.  123, 
131. 

{b)  Maddison  t.  Alderson,  8  App. 
Ga.  at  p.  476;  BeU's  PrinoipleB, 
479,  cited  by  Lord  Selbome,  t^.  at 
p.  477. 

{e)  See  the  authorities  collected 
Dart  V.  &  P.  2,  1023. 

{d)  Lord  Selbome,  8  App.  Ca.  at 
p.  479. 

{e)  Nunn  y.  Fahian,  1  Gh.  35. 
See  explanation  of  that  case  by 


Baggallay,  L.  J.  in  Humphreys  ▼. 
Green,  11  Q.  B.  D.  at  p.  156; 
Brett,  L.  J.  took  a  different  view, 
and  could  not  accept  Nunn  y.  Fa» 
hian^  ib.  p.  160. 

(/)  On  the  general  theory  of 
possession  as  constituting'  part  per- 
formance see  x)er  Jessel,  M.  R. 
Ungley  v.  Ungley^  5  Gh.  D.  at  p. 
890:  "The  reason  is  that  possession 
by  a  stranger  is  evidence  that  there 
was  some  contract,  and  is  such 
cogent  evidence  as  to  compel  the 
Gourt  to  admit  evidence  of  the 
terms  of  the  contract  in  order  that 
justice  may  be  done  between  the 

farties";   to   same  effect  Gotten 
I.  J.  in  Britain   v.    Bossiter,    11 
Q.  B.  D.  at  p.  131. 
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in  direct  contradiction  of  the  Statute  of  Frauds.  It  would 
be  erroneous  to  say  that  a  court  of  equity  accepts  proof  of 
an  oral  agreement  and  part  performance  as  a  substitute  for 
the  evidence  required  by  the  statute.  The  plaintiff's  right 
in  the  first  instance  rests  not  on  contract  but  on  a  principle 
akin  to  estoppel ;  the  defendant's  conduct  being  equiyalent 
to  a  continuing  statement  to  some  such  effect  as  this :  It  is 
true  that  our  agreement  is  not  binding  in  law,  but  you  are 
safe  as  far  as  I  am  concerned  in  acting  as  if  it  were.  A 
man  cannot  be  allowed  to  set  up  the  legal  invalidity  of  an 
agreement  on  the  faith  of  which  he  has  induced  or  allowed 
the  other  party  to  alter  his  position  (g).  In  the  law  of 
Scotland  such  facts  are  said  to  ''raise  a  personal  excep- 
tion "  {h).  The  same  principle  of  equity  is  carried  out  in 
cases  of  representation  independent  of  contract  (see  p.  615, 
below)  and  even  of  mere  acquiescence.  In  equity  an  owner 
may  be  estopped  by  acquiescence  from  asserting  his  rights, 
although  there  has  not  been  any  agreement  at  all  (t).  This 
also  explains  why  the  plaintiff  must  show  part  performance 
on  his  own  side,  and  part  performance  by  the  defendant 
would  be  immaterial  {k).  When  the  Court  is  satisfied  that 
the  plaintiff  has  altered  his  position  on  the  faith  of  an 
agreement,  and  that  the  defendant  cannot  be  heard  to  deny 
the  existence  of  that  agreement,  it  proceeds  to  ascertain  by 
the  ordinaiy  means  what  the  terms  of  the  agreement  were. 
The  proof  of  this  is  strictly  collateral  to  the  main  issue, 
though  the  practical  result  is  that  the  agreement  is  enforced. 

p.  The  case  of  an  agreement  in  consideration  of  marriage 
presents  special  difficulties,  and  has  to  be  treated  in  an  ex- 


(^]  Caton  y.  CatoHf  1  Ch.  at  p. 
148,  Morphett  y.  Jones^  1  Swanst.  at 
p.  181,  Dale  y.  Hamilton^  6  Ha.  at 
p.  381 ;  accordingly  the  cases  on 
estoppel  at  law  are  compared  bj 
Lora  Oanworth  in  Jorden  y.  Money, 
6  H.  L.  C.  186,  213,  and  by  Lord 
Campbell  in  Piggott  y.  Strattwi^  1 
D.  F.  J.  33,  49.  It  must  be  ad- 
mitted, however,   that  the  recent 


authorities  do  not  exhibit  a  very 
definite  or  settled  theory. 

(h)  Bell,  cited  by  Lord  Selbome, 
8  App.  Cas.  476. 

(t)  See  Ratnsden  y.  Dyion,  L.  R. 
1  H.  L.  129,  140,  168 ;  FXfweU  y. 
Thomtu,  6  Ha.  300;  and  the  re- 
marks of  Fry,  J.  in  TFiUmott  r. 
Barbery  16  Ch.  D.  96,  106. 

(A)  Caton  y.  CatoHf  tttpra. 
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oeptional  manner.  This  subject  is  fully  discussed  in  Mr. 
Davidson's  volume  on  settlements  (Dav.  Conv.  vol.  3, 
part  1,  appendix  No.  1,  to  which  place  the  reader  is  referred 
for  details).  It  is  thoroughly  settled  that  the  marriage 
itself  does  not  constitute  such  a  part  performance  as  to 
make  the  agreement  binding  in  equity  in  the  manner  just 
mentioned,  though  other  acts  may  have  that  effect  (/). 

The  next  question  is,  what  is  the  effect  of  a  post-nuptial  Effect  of 
*^  note  or  memorandum  "  satisfying  the  requisites  of  the  tion  by 
statute  on  an  ante-nuptial  informal  agreement  ?  P^^~ 

The  authorities  are  not  very  clear  on  this  point.     It  is  wnting. 
submitted  however  that  if  attention  be  given  to  the  actual 
decisions  rather  than  to  the  language  used  on  various 
occasions,  little  or  no  real  conflict  will  be  f  oimd.     It  is  not 
the  Statute  of  Frauds  alone  that  has  to  be  considered  in 
these  cases,  but  also  the  statute  of  13  Eliz.  c.  5,  and  the 
extensive    application  of  it  by  judicial  construction  to 
volimtary  dispositions  of  property.    Two  distinct  questions 
are  in  fact  raised :  namely  whether  an  informal  ante-nuptial 
agreement  can  after  the  marriage  be  rendered  valid  as 
against  the  protnisory  and  whether  a  post-nuptial  settlement 
can  be  made  to  relate  back  to  such  an  agreement  so  as  to 
be  deemed  a  settlement  made  for  valuable  consideration 
and  thus  be  rendered  valid  as  against  creditors.     The  first  Good  aa 
question  is  answered  in  the  affirmative  by  the  decision  in  pJ^JSaor : 
Bark  worth  v.   Young  (m).     The  case  was  decided  on  de-  oHxk" 
murrer,  and  the  facts  assumed  by  the  Court  on  the  case  Young, 
made  by  the  plaintiff's  bill  were  to  this  effect.     The  testa- 
tor against  whose  estate  the  suit  was  brought  had  orally 
promised  his  daughter's  husband  before  and  in  considera- 
tion of  the  marriage  that  at  his  death  she  should  have  an 
equal  share  of  his  property  with  his  other  children.    After 
the  marriage  the  testator  made  an  affidavit  in  the  course  of 
a  litigation  unconnected  with  this  agreement,  in  which  he 
incidentally  admitted  it.     It  was  held  that  the  affidavit 

(/)  See    Laaence   v.    TUmey,    1       Pinniger,  3  D.  M.  G.  571,  575. 
Mac.  &  G.  561,  571 ;  Surcome  r.  (m)  4  Drew.  1. 
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was  a  sufficient  note  or  memorandmn  of  the  agreement 
within  the  Statute  of  Frauds,  and  that  as  such,  although 
subsequent  to  the  marriage,  it  rendered  the  agreement- 
binding  on  the  testator. 
Bad  as  The  second  question  is  practically  (though,  as  will  be  seen, 

»^ot'b  ^^^  quite  decisively)  answered  in  the  negatiye  by  the  almost 
"p^ors :  contemporaneous  decision  in  Warden  v.  Janes  (n).  That 
Jones.  was  a  creditor's  suit  to  set  aside  a  post-nuptial  settlement. 
It  was  attempted  to  support  the  settlement  as  having  been 
made  pursuant  to  an  oral  ante-nuptial  agreement.  This 
agreement  was  not  referred  to  in  the  settlement  by  any 
recital  or  otherwise.  It  was  held  both  by  BomiUy,  M.  B. 
and  by  Lord  Cranworth,  0.  on  appeal,  that  the  settlement 
could  not  be  supported :  and  Lord  Cranworth  inclined  to 
think  (o)  that  if  the  settlement  had  expressly  referred  to 
the  agreement  it  would  have  made  no  difference. 

The  result  of  this  and  of  Barkxcorth  v.  Young  appears 
to  be  that  the  imperfect  obligation  arising  from  an 
informal  ante-nuptial  agreement  can  be  made  perfect  and 
binding  as  between  the  parties  by  a  post-nuptial  note  or 
memorandum ;  but  that  the  marriage  consideration  cannot 
in  this  way  be  imported  into  a  post-nuptial  settlement 
made  in  pursuance  of  the  agreement  so  as  to  protect  it 
from  being  treated  as  a  voluntary  settlement  and  subject 
to  the  consequent  danger  of  being  set  aside  at  the  suit  of 
the  settlor's  creditors.  There  seems  to  be  no  ground  in 
either  case  for  drawing  any  distinction  between  promises 
made  by  one  of  the  persons  to  be  married  and  promises 
made  by  a  third  person  to  either  of  them.  These  doctrines 
appear  to  be  both  reasonable  in  themselves  and  not  inoon* 
sistent  with  one  another.  There  is  nothing  unexampled  in 
a  transaction  being  valid  as  regards  the  parties  to  it  and 
invalid  as  regards  the  rights  of  other  persons.  It  is 
difficult  to  see  why  a  writing  satisfying  the  requisites  of 
the  statute  should  in.  this  case  be  deprived  of  its  effect  as 

(n)  23  Bear.  487,  2  De  G.  &  J.  (o)  Notwithstanding  Ihmdtu  r. 

76.  I>ut0n9,  1  Yea.  jnn.  199. 


'^Hd-  ^^"'  fhU^<t^  il^.  Co  cUr  d  ^  rc^:!^4 
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against  the  party  to  be  charged  merely  by  reason  of  the 
maniage  having  taken  place  between  the  dates  of  the 
original  promise  and  of  the  writing.  On  the  other  hand 
the  rights  of  creditors  would  be  in  serious  danger  if  a 
mere  reference  to  an  ante-nuptial  agreement,  of  which 
there  was  no  evidence  beyond  the  memory  of  the  persons 
who  for  this  purpose  would  have  a  common  interest  in 
upholding  its  existence,  were  to  be  admitted  to  make  a 
post-nuptial  settlement  unimpeachable  {p). 

There  is  yet  another  class  of  cases,  not  resting  on  con- 
tract or  agreement  at  all,  in  which  courts  of  equity  have 
compelled  persons  to  make  good  the  representations  con- 
cerning existing  facts  {q)  on  the  faith  of  which  they  have 
induced  others  to  act.  The  distinction  is  pointed  out  by 
Romilly,  M.  R.  in  Warden  v.  Janes  (r) :  and  the  extension 
of  the  doctrine  to  married  women  shows  very  forcibly  that 
it  has  nothing  to  do  with  contract  or  capacity  for  contract- 
ing :  for  a  married  woman's  interest  in  property,  though 
not  settled  to  her  separate  use,  has  repeatedly  been  held  to 
be  bound  by  this  kind  of  equitable  estoppel  {a). 


"^  Another  curious  and  important  instance  of  an  im- 
perfect obligation  arising  out  of  special  conditions  imposed 
on  the  formation  of  a  complete  contract  is  to  be  found  in 
the  case  of  marine  insurance.  In  practice  the  agreement 
is  concluded  between  the  parties  by  a  memorandum  called 
a  slip,  containing  the  terms  of  the  proposed  insurance  and 
initialed  by  the  imderwriters  {t).    It  is  the  practice  of 
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estoppel 
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guiflhed. 


(p)  Cp.  the  remarks  of  Sir  T. 
Pliimer,  H.  B.  in  Battersbee  t. 
Farrinffton,  1  Swanst.  106,  113, 
doubting  whether  a  recital  in  a 
post-nuptial  settlement  of  ante- 
nuptial -written  articles  would  of 
itself  as  against  creditors  be  suffi- 
cient evidence  of  the  existence  of 
such  articles.  And  see  May  on 
Yoluntary  and  Fraudulent  Aliena- 
tions of  Imperty,  Chap.  6,  p.  346, 
sqq. 


{g)  Per  Lord  Selbome,  Citizena* 
Sank  of  Louisiana  t.  First  National 
Bank  of  New  Orleans,  L.  B.  6  H.  L. 
362,  360,  andlfaddison  y.  Alderson, 
8  App.  Ga.  at  p.  473. 

(r)  23  Beay.  at  p.  493 ;  op.  Tm- 
mans  y.  Williams,  1  Eq.  184,  186 : 
and  see  Bay.  Gonv.  3.  640-646. 

(«)  Sharps  y.  Foy,  4  Gh.  35, 
Zusn's  trusts,  t^.  591. 

(t)  For  the  form  of  this,  see 
L.  B.  8  Q.  B.  471,  9  Q.  B.  420. 
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some  insurers  always  to  date  the  policy  as  of  the  date  of 
the  slip  (m).     At  common  law  the  slip  would  constitate  a 
binding  contract.     This  however  is  not  allowed  by  the 
revenue  laws.     By  the  Act  now  in  force  on  this  subject, 
30  Yict.  c.  23,  s.  7,  "  No  contract  or  agreement  for  sea 
insurance  (other  than  such  insurance  as  is  referred  to  in 
the  55th  section  of  the  Merchant  Shipping  Act  Amend- 
ment Act,  1862)   [f.  e.  against  the  owner's  liability  for 
accidents  of  the  kinds  mentioned  in  s.  54  of  that  Act]  shall 
be  valid  unless  the  same  is  expressed  in  a  policy.''   And  by 
s.  9  no  policy  can  be  given  in  evidence  or  admitted  to  be 
good  or  available  in  law  or  in  equity  unless  duly  stamped. 
The  part  of  the  Act  which  gives  rise  to  the  peculiar  results 
we  are  about  to  consider  is  the  7th  section.     The  9th  sec- 
tion is  in  the  same  language  as  other  revenue  enactments 
relating  to  instruments  chargeable  with  stamp  duties  {x)  : 
and  like  those  enactments,  it  does  not  affect  any  rights  or 
remedies  directly,  but  only  in  an  indirect  manner  by  esta- 
blishing an  arbitrary  rule  of  evidence. 

The  earlier  statutes  on  the  matter  now  before  us  were 
differently  worded,  and  made  every  contract  of  insurance 
''null  and  void  to  all  intents  and  purposes"  which  was  not 
written  on  duly  stamped  paper  or  did  not  contain  the  pre- 
scribed particulars.  (35  Geo.  3,  c.  63,  ss.  11, 14;  54  Greo.  3, 
c.  144,  s.  3 :  the  latter  statute  was  expressly  pointed,  as 
appears  by  the  preamble,  against  the  practice  ''  of  using 
unstamped  slips  of  paper  for  contracts  or  memorandums  of 
insurance,  previously  to  the  insurance  being  made  by 
regular  stamped  policies.")  It  was  settled  on  these  statutes 
that  the  preliminary  slip  could  not  be  regarded  as  having 
any  effect  beyond  that  of  a  mere  proposal  {y) :  and  it  was 
even  held  that  the  slip  could  not  be  looked  at  by  a  court 
of  justice  for  any  purpose  whatever  (s).    The  change  in 

iu)  See  L.  B.  8  Ex.  199.  Smith't  ca.  4  Ch.  611. 

{x)  See  the  Stamp  Act,  1870,  33  {z)   See  per    Blaokbiini,    J.    in 

&  34  Vict.  0.  97,  8.  17.  lUher  t.  Liverpool  Jfarmelnwrane^ 

(y)  See  per  Willes,  J.  in  Xenot  v.  Co,  L.  R.  8  Q.  B.  469,  474. 
fFiekham^Li.  R.  2  H.  L.  296,  314, 
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the  langaage  of  the  existing  statute  (which  repealed  the 
earlier  enactments)  has  given  the  Courts  the  opportunity 
of  adopting  a  more  liberal  construction  without  actually 
overruling  any  former  authorities. 

Since  the  Act  of  30  Vict,  the  fact  has  been  judicially  Modem 
recognized  that  the  slip  is  in  practice  and  according  to  the  j^^tho 
imderstanding  of  those  engaged  in  marine  insurance  the  "^P* 
complete  and  final  contract  between  the  parties,  fixing  the 
terms  of  the  insurance  and  the  premium,  and  neither 
party  can  without  the  assent  of  the  other  deviate  from 
the  terms  thus  agreed  on  without  a  breach  of  faith. 
Accordingly,  though  the  contract  expressed  in  the  slip  is 
not  valid,  that  is,  not  enforceable  at  law  or  in  equity,  it 
may  be  given  in  evidence  wherever  it  is,  though  not  valid, 
material  (a).    In  the  case  referred  to  the  slip  was  admitted  To  explain 
to  show  whether  the  intention  of  the  parties  was  to  insure  ^f  parties, 
goods  by  a  particular  named  ship  only,  or  by  that  in  which 
they  might  be  actually  shipped,  whatever  her  name  might 
be.     A  still  more  important  application  of  the  same  prin-  To  fix  true 
ciple  was  made  in  Cory  v.  Patton  (ft),  where  it  was  held  ^^Jj^^. 
that  the  time  when  the  contract  is  concluded  and  the  risk 
accepted  is  the  date  of  the  slip,  at  which  time  the  under- 
writer becomes  bound  in  honour,  though  not  in  law,  to 
execute  a  formal  policy;  that  the  Court,  when  a  duly 
stamped  policy  is  once  before  it,  may  look  to  the  slip  to 
ascertain  the  real  date  of  the  contract ;  and  therefore  that 
if  a  material  fact  comes  to  the  knowledge  of  the  assured 
after  the  date  of  the  slip  and  before  the  execution  of  the 
policy,  it  is  not  his  duty  either  in  honour  or  in  law  to 
disclose  it,  and  the  non-disclosure  of  it  does  not  vitiate  the 
policy.    This  holds  though  after  the  completion  of  the 
contract  by  the  slip  a  new  term  be  added  for  the  benefit 
of  the  underwriters  {c).    The  same  doctrine  has  been  con- 

(a)   Per  Cur.  lonides  v.  JPaeiflc  s.  o.  9  Q.  B.  677. 
Inturance  Co,  L.  R.  6  Q.  B.  674,  (e)  Lishman  t.  Northern  Maritime 

685,  affd.  in  Ex.  Gh.  7  Q.  B.  517.  Inturance  Co,  L.  B.  8  0.  P.  216» 

(h)  L.  R.  7  Q.  B.  304,  see  further  affirmed  in  Ex.  Gh.  10  0.  P.  179. 
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sidered  and  allowed,  though  not  diieotly  applied,  in  other 
oases.  In  Fisher  y.  Liverpool  Marine  Insurance  Co.  (d)  the 
bUp  had  been  initialed  but  the  insurance  company  had 
executed  no  policy.  In  the  case  of  an  insurance  with 
private  underwriters  it  is  the  duty  of  the  broker  of  the 
assured  to  prepare  a  properly  stamped  policy  and  present 
it  for  execution.  But  in  the  case  of  a  company  the  policy 
is  prepared  by  the  company,  executed  in  the  company's 
office,  and  handed  over  to  the  assured  or  his  agent  on 
application.  It  was  held  that  there  was  no  undertaking 
by  the  company,  distinguishable  from  the  contract  of  in- 
surance itself,  to  do  that  which  it  would  be  the  duty  of  a 
broker  to  do  in  the  case  of  private  underwriters ;  that  the 
only  agreement  of  the  company  with  the  assured  was  one 
entire  agreement  made  by  the  initialing  of  the  slip,  and 
that  as  this  was  an  agreement  for  sea  insurance,  the  statute 
applied  and  made  it  impossible  to  maintain  any  action  for 
a  breach  of  duty  with  regard  to  the  preparation  and  execu- 
tion  of  a  policy.  In  Mormon  y.  Universal  Marine  Insurance 
Co.  {e),  the  question  arose  of  the  effect  of  delivering  with- 
out  protest  a  stamped  policy  pursuant  to  the  slip  after  the 
insurers  had  discovered  that  at  the  date  of  the  slip  a 
material  fact  had  been  concealed.  It  was  held  in  the 
Exchequer  Chamber,  reversing  the  judgment  of  the  Court 
below,  that  the  delivery  of  the  policy  did  not  preclude  the 
insurers  from  relying  on  the  concealment,  but  that  it  was 
a  question  properly  left  to  the  jury  whether  they  had  or 
had  not  elected  to  abide  by  the  contract.  This  implies  not 
only  that  the  rights  of  the  parties  are  determined  at  the 
date  of  the  slip,  but  that  the  execution  of  the  stamped  policy 
afterwards  has  Uttle  or  no  other  significance  than  that  of  a 
necessary  formality  (/).  In  the  case  of  a  mutual  marine 
insurance  association,  a  letter  by  which  the  assured  under- 


{<t)  L.  B.  8  Q.  B.  469  (Blaok- 
bum,  J.  diss,)  affd.  in  Ex.  Ch. 
9  Q.  B.  218. 

(s)  L.  B.  8  Ex.  40,  in  Ex.  Gh.  ib. 


197. 

(f)  Seethejtt 
B.  in  the  Gomt 
at  p.  60. 


entof  deaslij, 
"Wf  Xi.  B.  8  Ex. 
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took  to  become  members  of  the  association  was  admitted  as  np  msnr- 

ance  o 
panies 


part  of  one  agreement  with  the  stamped  policy,  to  show  *^°®  ^^' 


that  the  assured  were  contribntories  in  the  winding-up  of 
the  association  {g).  In  the  winding-up  of  another  such 
association  a  member  has  been  admitted  as  a  creditor  for 
the  amount  due  on  his  policy,  though  unstamped,  when 
the  liability  was  admitted  by  entries  in  the  minute  books 
of  the  association,  which  seem  to  have  been  considered 
equivalent  to  an  account  stated  (h). 

It  has  already  been  observed  that  the  general  revenue  Stamp 
laws  as  to  stamp  duties  are  on  a  different  footing.  How-  g^^^ 
ever  their  effects  may  in  one  or  two  cases  resemble  to  some 
extent  those  which  imder  the  present  head  we  have 
attempted  to  exhibit.  Thus  if  an  unstamped  document 
combines  two  characters  (as,  for  instance,  if  it  purports  to 
show  both  an  account  stated  and  a  receipt),  and  if  in  one 
of  those  characters  it  requires  a  stamp,  and  in  the  other 
not,  it  may  be  given  in  evidence  in  the  second  character 
for  any  purpose  unconnected  with  the  first  (t). 

In  a  case  where  the  parties  to  an  agreement  in  writing  Variation 
had  afterwards  varied  its  terms  by  a  memorandum  in  qJJ^^". 
writing,   and  the    memorandum  was  not  stamped,  the  stamped 
plaintiff  joined  in  his  action  a  count  on  the  agreement  in  i^t. 
its  original  form  and  another  on  the  agreement  as  varied : 
and  when  it  appeared  by  his  own  evidence  that  the  memo- 
randum did  materially  alter  the  first  agreement,  but  was 
unavailable  for  want  of  a  stamp,  it  was  held  that  he  could 
not  fall  back  on  the  agreement  as  it  originally  stood  (k). 
Neither  this  decision,  nor  the  earlier  authorities  on  which 
it  rested,  were  referred  to  in  Nobk  v.  Ward  (/).    In  that 
case  there  was  a  substituted  agreement  which  was  void 
under  s.  17  of  the  Statute  of  Frauds :  and  it  was  held  that 


8 


JBfyth  i  Co:»  ca.  13  Eq.  529.  (/)  L.  B.  1  Ex.  117,  in  Ex.  Gh.  2 

K)  Martinis  claim,  14  Eq.  148.  Ex.  135  :  bat  otherwiee  where  the 

(•)  Matheitm  v.  £os$f  2  H.  L.  G.  sabstitated    ag^reement   has    been 

286,  and  see  Chittj  on  Contracts,  executed  in  part ;  for  this  shows 

125  (10th  ed.).  that  the  old  one  is  gone :  Sanderson 

(*)  Seed  V.  Deere,  7  B.  &  C.  261.  v.  Graves^  L.  B.  10  Ex.  234. 
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as  the  parties  had  no  intention  of  simply  rescinding  the 
former  agreement,  that  former  agreement  remained  in 
force.  The  two  oases,  if  they  can  stand  together,  mnst  do 
so  by  reason  of  the  distinction  between  a  contract  the 
record  of  which  is  unavailable  for  want  of  a  stamp,  and  an 
agreement  which  is  void  from  its  inception. 

Attempt  In  a  much  litigated  case  of  Etans  v.  Prothero  (m)  the 
stamped  *  question  arose  whether  a  document  purporting  to  be  a 
document  receipt  for  purchase-money  on  a  sale  of  land,  but  insuffi- 
different  dently  stamped  for  that  purpose,  can  be  admitted  as 
^**"*^*^'  evidence  to  prove  the  existence  of  an  agreement  for  sale : 
but  the  form  in  which  it  arose  was  unfortunately  ill  suited 
for  the  attainment  of  a  final  and  satisfactory  decision.  The 
existence  of  the  agreement  was  in  issue  on  a  trial  directed 
by  the  Court  of  Chancery :  the  document  above  mentioned 
was  tendered  as  proof  and  objected  to :  the  jury  found  in 
favour  of  the  agreement,  and  a  new  trial  was  applied  for. 
This  was  granted  by  Lord  Cottenham :  on  the  second  trial 
the  same  thing  happened  again :  Lord  Cottenham  sent  the 
case  back  to  a  third  trial,  holding  on  each  occasion  that  the 
document  was  inadmissible.  The  third  trial  took  the  same 
course  as  the  first  and  second.  But  the  motion  for  a  fourth 
trial  came  before  Lord  St.  Leonards,  who  took  a  oontraiy 
view  to  Lord  Cottenham's  and  refused  it.  The  judges 
before  whom  the  applications  came  in  the  Court  of  Chancery 
in  the  first  instance,  and  those  before  whom  the  issues  were 
tried  at  Cardiff  assizes,  were  also  divided  in  opinion.  The 
point  must  therefore  be  regarded  as  still  quite  unsettied, 
though  the  analogy  of  other  authorities  seems  to  favour 
the  opinion  of  Lord  St.  Leonards. 

C.  Sta-  C.  There  are  also  many  statutes  which  impose  special 

conSS&ona  conditions  on  the  exercise  of  particular  professions  and 
affecting    occupations  and  the  sale  of  particular  kinds  of  goods. 

profee- 
BionBy  &c. 

(m)  2  Mao.  &  G.  319,  1  D.  M.  a.  572. 
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Most  of  these,  however,  are  so  framed,  or  liave  been  so 
oonstrued,  as  to  have  an  absolutely  prohibitory  effect,  that  - 
is,  not  merely  to  take  away  or  suspend  the  remedy  by 
action,  but  to  render  any  transaction  in  which  their  pro- 
visions are  disregarded  illegal  and  void.  The  principles 
applicable  to  such  cases  have  been  considered  under  the 
head  of  Unlawful  Agreements  (Ch.  VI.).  In  a  few  cases, 
however,  there  is  not  anything  to  prevent  a  right  from 
being  acquired,  or  to  extinguish  it  when  acquired,  but  only 
a  condition  on  which  the  remedy  depends.  Of  this  kind 
are  the  provisions  of  the  Act  6  &  7  Vict.  o.  73,  with 
respect  to  attorneys  and  solicitors,  and  of  the  Medical  Act, 
1858  (21  &  22  Vict.  c.  90),  with  respect  to  medical  prac- 
titioners. 

By  the  6  &  7  Vict.  c.  73,  s.  26,  extended  by  37  &  38  Attorneys 
Vict.  c.  68,  it  is  enacted  in  substance  that  an  attorney  or  toT8.*Co^ 
solicitor  practising  in  any  court  without  having  a  stamped  °.'«'^^' 
certificate  then  in  force  (as  provided  for  by  ss.  22 — 25,  aolioitor 
and  now  23  &  24  Vict.  c.  127,  ss.  18—23)  shaU  not  be  ^J^ 
capable  of  recovering  his  fees  for  any  business  so  done  by 
him  while  uncertificated.     This  however  does  not  make  it 
unlawful  for  the  client  to  pay  such  fees  if  he  thinks  fit, 
nor  for  the  solicitor  to  take  and  keep  them.    It  has  been 
held  that  a  defeated  party  in  an  action  who  has  to  pay  his 
adversary's  costs  is  bound  by  any  such  payment  which  has 
been  actually  made,  and  cannot  claim  to  have  it  disallowed 
after  taxation  (n).   But,  since  the  Act  of  1874  at  all  events, 
a  successful  party  whose  solicitor  was  imcertificated  cannot 
recover  costs  if  the  objection  is  made  on  taxation  (o). 
This    appears    to    leave    untouched  an  earlier   case  {p) 
where  it  was  decided  that  items  for  business  done  by  a 
solicitor  while  uncertificated  must  be  allowed  as  against 
the  client  in  a  taxation  on  the  client's  own  application ; 
for  the  client  submits  to  pay  what  shall  be  found  due,  not 

(fi)  FuUalovi  T.  Barker y  12  C.  B.  (o)    Fowler     v.      Monmouththire 

K.  8.  246,  31  L.  J.  C.  P.  289,  240.       Canal  Co,  4  Q.  B.  D.  334. 

(p)  Re  Jonee,  9  Eq.  68. 
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only  what  the  Bolioitor  might  have  sued  for,  and  the  deU 
is  not  destrojed.  Prooeedings  taken  hy  a  solicitor  who 
has  not  renewed  his  certificate  cannot  he  on  that  account 
set  aside  as  iiregolar  {q).  It  is  said  that  an  attorney  can 
have  no  lien  for  husiness  done  hy  him  while  nncertifl- 
cated  (r).  But  the  case  dted  for  this  (s)  was  on  the  earlier 
Attorneys  Act,  37  Geo.  3,  c.  90,  hy  which  the  admission 
of  an  attorney  neglecting  to  ohtain  his  certificate  as 
therehy  directed  was  in  express  terms  made  void  (s.  31) : 
it  was  held  that  under  the  special  circumstances  of  the 
case  (which  it  is  imneoessary  to  mention),  there  had  heen 
a  neglect  within  the  meaning  of  the  statute  so  that  the 
attorney's  admission  was  void,  and  that  he  must  he 
regarded  as  haying  heen  off  the  roll  of  attorneys.  He 
was  therefore,  as  a  necessary  consequence,  incapable  of 
acquiring  any  right  whatever  as  an  attorney  while  thus 
disqualified.  It  is  submitted  that  under  the  modem  Aot 
there  is  no  reason  for  depriving  an  uncertificated  solicitor 
of  his  lien,  at  any  rate  in  the  absence  of  any  wrong 
motive  or  personal  default  in  the  omission  to  take  out  the 
certificate. 
As  to  time  Apart  from  this,  a  solicitor  cannot  in  any  case  sue  for 
for"oOTte.  ^^*®  ^  *  month  after  the  bill  has  been  deUvered  (6  &  7 
Yict.  c.  73,  s.  37),  unless  authorized  by  a  judge  to  sue 
sooner  on  one  of  certain  grounds  now  much  enlarged  by 
the  Legal  Practitioners  Act,  1875,  38  &  39  Vict.  c.  79  (0- 

Medical  The  rights  of  medical  practitioners  now  depend  on  the 
practi-  Medical  Act,  1858,  and  (in  England  only)  the  Apothecaries 
Common  -A-ct,  55  Geo.  3,  c.  194.  Before  the  Medical  Act  the  state 
1^  as  to  Qf  j-}^Q  law,  so  far  as  concerned  physicians  (but  not  surgeons 
cians.  or  apothecaries)  was  this.  It  was  presumed,  in  accordance 
with  the  general  usage  and  understanding,  that  the  services 

{q)  Sparlitiffy,BrereioHf2'Eq^.64.  624. 

(r)  Gliitty*8  Archbold's  Fr.  69,  {t)  Aa  to  special  agreemeiits  be- 

ed.  1866.  tween  solioitor  and  oUeiitp  see  p. 

(«)  miton  v.  Chambers,  7  A.  &£.  629,  below. 
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of  a  physLoian  weie  honorary,  and  were  not  intended  to 
create  any  legal  obligation :  hence  no  contract  to  pay  for 
them  could  be  impUed  from  his  rendering  them  at  the 
request  either  of  the  patient  or  of  a  third  person.  But 
this  was  a  presumption  only,  and  there  was  nothing  con- 
trary to  law  in  an  express  contract  to  pay  a  physician  for 
his  services,  which  contract  would  effectually  exclude  the 
presumption  (ti). 

The  Medical  Act,  1858  (21  &  22  Vict.  c.  90),  s.  31,  Provimpna 
enacts  that  every  person  registered  under  the  Act  shall  be  j^^t,  1858. 
entitled  according  to  his  qualification  to  practise  medicine, 
&c.,  and  to  recover  reasonable  charges  for  professional  aid, 
&c. :  but  it  is  provided  that  any  college  of  physicians  may 
pass  a  by-law  thiit  none  of  their  fellows  or  members  shall 
be  entitled  to  sue  "  in  manner  aforesaid."  The  effect  of 
this  enactment  is  to  put  an  end  to  the  presumption  of 
honorary  employment  which  formerly  existed  {x).  It 
remains  competent  however  for  a  medical  man  to  attend 
a  patient  on  the  understanding  that  his  attendance  shall 
be  gratuitous,  and  whether  such  an  understanding  exists 
or  not  in  a  disputed  case  is  a  question  of  fact  for  a 

•  jury  (y). 

By  the  Act  55  Geo.  3,  c.  194,  s.  21,  an  apothecary  can-  Apothe- 
not  recover  his  charges  without  having  a  certificate  from  55^0^.  3/ 
the  Apothecaries'  Society :  and  this  ia  not  repealed  by  the 
Medical  Act  (s).  Moreover  s.  31  of  the  Medical  Act 
enables  a  practitioner  to  sue  only  "  according  to  his  quali- 
fication," and  a  qualification  in  one  capacity  does  not 
entitle  him  to  sue  for  services  rendered  in  another  (a). 

It  may  perhaps  be  doubted  whether  the  "  reasonable  Does  s.  3i 
charges "  of  s.  31  include  remuneration  for  which  there  mJ^^ 

(«]   Veiteh  Y.  EuueU,  3  Q.  B.  928,  Martin,  B. 
12  L.  J.  Q.  B.  13.    No  such  ^re-  (y)  Gibbon  v.  Budd,  last  note, 

somption    exiflts    in    the    United  {z)  See  decisions  on  this  Act  ool« 

States ;  and^u.  how  far,  if  at  all,  it  lected,  1  Wms.  Sannd.  613-4. 
exists  in  English  oolonies.  (a)  Leman  y.  Fletcher,  L.  R.  8 


32 


{x)  Gibbon  ▼.  Budd,  2  H.  &  C.  92, 
L.  J.  Ex.  182.    See  judgment  of 


Q.  B.  319. 
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Act  ex-  is  an  express  oontraot:  for  as  to  this  there  was  no 
^I^^J^  necessity  for  any  enabling  enactment.  Again  this  qnes- 
contracts  P  tion  arises :  Can  a  patient  who  has  expressly  contracted 
to  pay  his  physician  avail  himself  of  this  section  to 
refuse  payment  on  the  ground  of  the  charges  being  un- 
reasonable P  Then,  if  the  proviso  as  to  collegiate  by-laws 
is  to  be  taken  as  applicable  only  to  the  same  matter 
as  the  enactment  which  it  qualifies,  it  may  possibly  follow 
that  there  is  no  power  for  a  college  to  make  a  by- 
law to  restrain  a  fellow  or  member  from  suing  on  an 
express  contract.  It  seems  more  probable,  however,  that 
s.  31  should  be  read  together  with  the  following  section 
(s.  32)  and  taken  as  co-extensive  with  it.  That  section 
enacts  that  no  practitioner  shall  recover  any  charge  for 
medical  or  surgical  advice,  &c.  unless  he  proves  that  he  is 
registered  under  the  Act  (().  And  this  at  all  events 
includes  express  as  well  as  implied  contracts;  it  also 
includes  contracts  made  with  any  third  person  who  is  to 
pay  for  medical  attendance  as  well  as  those  made  with  the 
patient  himself.  In  Alvarez  de  la  Rosa  v.  Prieto  {c)  the 
plaintiff  was  a  Spanish  practitioner  domiciled  in  England 
but  unregistered,  and  he  had  agreed  with  the  defendant, 
who  was  the  chief  medical  officer  of  a  Peruvian  ship  of 
war  lying  in  the  Thames,  to  take  the  medical  charge  of 
the  men  on  board  for  a  fixed  monthly  sum  during  the  de- 
fendant's absence.  It  was  held  that  this  contract  fell 
within  the  Act  and  the  plaintiff  could  not  recover.  It 
made  no  difference  that  the  defendant  was  a  medical  man, 
for  the  plaintiff  was  not  his  assistant  but  was  acting  indepen- 


{b)  It  was  held  not  neoeBsaiy  that 
the  practitioner  shonld  have  been 
registered  at  the  time  of  rendering 
the  serTices  sued  for  if  he  could 
prove  that  he  was  actually  regis- 
tered at  the  time  of  the  trial  in 
2\tmer  v.  Reynall,  14  C-  B.  N.  S. 
32S,  32  L.  J.  C.  P.  164.  But  see 
amtra^  Lemon  v.  Houneley^  L.  R. 
10  Q.  B.  66,  decisively  and  at  all 


events  as  to  apothecaries;  for  an 
unrepealed  section  of  the  Apothe- 
caries Act  f55  Geo.  3,  o.  194,  s.  20) 
expressly  xorbids  unqualified  per- 
sons to  practise :  and  in  tiie  clear 
opinion  of  the  Court  on  the  oon- 
sanction  and  intention  of  the 
Medical  Act  also. 

(f)  16  C.  B.  N.  8.  678,  33  L.  J, 
C.P.  262. 
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dently,  and  merely  looked  to  him  for  payment.  It  was 
was  also  argued  that  the  contract  should  be  governed  not 
by  the  law  of  England  but  by  the  law  of  Peru :  but  the 
Court  held,  that  since  s.  32  of  the  Medical  Act  was  part  of 
the  kxfori  of  the  country  where  the  remedy  was  sought, 
the  general  rule  that  the  kxfori  governs  the  remedy  must 
be  applied.  Cp.  the  decision  on  s.  4  of  the  Statute  of 
Frauds  in  Leroux  v.  Brown  (d). 

By  the  Austrian  Code  (§  879)  special  agreements  for 
remuneration  between  a  physician  or  surgeon  and  his 
patient,  as  well  as  between  a  lawyer  and  his  client,  are 
null  and  void. 

The  general  result  is,  that  according  to  the  modem  law  (General 
there  is  no  presumption  against  the  existence  of  a  contract  J^^Jdkal 
to  remunerate  a  medical  attendant  for  his  services ;  but  men's 
registration  under  the  Medical  Act,  and  also  the  proper  ^  *'^^' 
special  qualifications  for  the  special  branch  of  practice  in 
which  the  services  are  rendered  (which  registration  and 
qualification,  according  to  the  later  and  better  opinion, 
must  exist  at  the  time  the  services  are  rendered)  (e),  are 
conditions  precedent  to  his  recovering  anything  for  such 
services  on  a  contract  either  express  or  implied :  and  the 
right  to  recover  on  an  implied  contract  at  all  events  (and 
probably  also  on  an  express  one)  may  be  excluded  in  the 
case  of  fellows  or  members  of  any  college  of  physicians  by 
a  prohibitive  by-law  (/).    Moreover,  it  seems  probable  that 
even  an  express  contract  is  subject  to  the  condition  of  the 
charges  being  reasonable. 

3.  We  now  come  to  the  cases  in  which  some  positive  3.  No 
rule  of  law  or  statutory  enactment  takes  away  the  remedy  JSowwl. 
altogether. 

The  only  cases  known  to  the  writer  in  which  there  is  a 

{d)  12  G.  B.  801,  22  L.  J.  0.  P.  (/)   Such    a    by-law  has  been 

1 ;  tupra,  pp.  606,  607.  passed  (as  to  fellows  onl^)  hj  the 

(0)  Lermm  y.  Houieleyy  L.  B.  10  Koyal  College   of  Physicians   in 

Q.  B.  66.  London. 

P.  S  S 
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role  of  law  to  ihifi  effect  independent  of  any  statate  are 
those  of  the  remuneration  of  banisters  engaged  as  advo- 
cates in  litigation,  and  (to  a  limited  extent)  of  arbitrators. 
Arbitra-  With  regard  to  arbitrators  the  better  opinion  appears  to 
be  that  they  are  in  the  same  condition  as  physicians  were 
at  common  law.  It  is  said  that  an  arbitrator  cannot  recover 
on  any  implied  contract  for  his  remuneration,  but  there  is 
no  doubt  that  he  can  sue  on  an  express  contract  (g). 
Barristera .      The  position  of  a  barrister  is  different. 

The  opinion  was  indeed  not   untenable,^  until  quite 

recently,  that  in  the  case  of  counsel,  as  in  that  of  a 

physician,  there  was  a  presumption  of  purely  honorary 

employment,  derived  from  the  custom  of  the  profession, 

but  that  this  presumption  would  be  excluded  by  proof  of 

an  express  contract.    So  Lord  Denman  seems  to  have  been 

inclined  to  think  in  Veitch  v.  Russell  {h) :  and  a  modem 

case  of  Hobart  v.  Butler  in  the  Irish  Exchequer,  though  it 

did  not  decide  the  point,  proceeded  to  some  extent  on  the 

same  assumption  (t). 

Noremedj      But  the  decision  of  the  Court  of  Common  Pleas  in  Ken- 

c§ent*m     ^^^^V  V.  Broun  (k)  has  established  the  imqualified  doctrine 

respect  of   tj^^t  « tj^^  relation  of  counsel  and  client  renders  the  parties 

lltlglOUB  ,  ,  *■         ^ 

buuness.     mutually  incapable  of  making  any  legal  contract  of  hiring 

and  service  concerning  advocacy  in  litigation."    The  re- 

quest  and  promises  of  the  cMent,  even  if  there  be  express 

promises,  and  the  services  of  the  coimsel,  "  create  neither 

an  obligation  nor  an  inception  of  obligation,  nor  any 

inchoate  right  whatever  capable  of  being  completed  and 

made  into  a  contract  by  any  subsequent  promise." 

Distino-         On  the  other  hand  there  is  apparently  no  reason  to 

\^^^tim^  doubt  the  validity  of  an  express  contract  to  remimerate  a 

*oJ?  **,      hamster  for  services  which,  thousfh  to  some  extent  of  a 

arbitnitor.  ,  ,  .  . 

&o.  professional  kind,  and  involving  the  exercise  of  professional 

isi)  SMgina  v.  Gordon,  3  Q.  B.  (t)  9  Lr.  C.  L.  167. 

466,  11  L.  J.  Q.  B.  286 ;  Veitch  y.  {k\  13  C.  B.  N.  S.  677,  32  L.  J. 

MuateU,  i*.  928,  12  L.  J.  Q.  B.  13.  0.  P.  137. 

(A)  See  la8t  note. 
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627 


knowledge,  do  not  involve  any  relation  of  oonnsel  and 
client  between  the  contracting  parties :  as  when  a  barrister 
acts  as  arbitrator  or  retnming  officer  (/).  The  want  of 
attending  to  this  distinction  has  led  to  such  cases  being 
cited  as  authorities  for  the  general  proposition  that  a 
barrister  can  recover  fees  on  an  express  contract. 

Moreover,  it  has  been  argued  that  an  express  con-  Express 
tract  even  between  counsel  and  dient  may  still  be  good  with  client 
as  to  non-litiffious  business.    A  claim  of  this  sort  made  f*J^,  °^" 
against  an  estate  under  administration  was  disposed  of  buoness: 
by  Q-ifEard,  L.  J.  on  the  ground,  which  was  sufficient  for  ^"' 
the  particular  decision,  that  at  all  events  a  solicitor  has  no 
general  authority  to  bind  his  client  by  such  a  contract : 
but  he  also  observed  that  such  applications  had  never  been 
successful,  and  expressed  a  hope  that  they  never  would 
be  (m) .    And  it  must  be  remembered  that  although  the  rule 
laid  down  in  Kenmdy  v.  Broun  is  in  its  terms  confined  to 
litigation,  and  the  word  advocate^  not  counsely  is  studiously 
used  throughout  the  judgment,  yet  the  rule  is  foimded 
not   on  any  technical  distinction   between   one   sort  of 
business  and  another,  nor  on  any  mere  presumption,  but 
on  a  principle  of  general  convenience  supported  by  un- 
broken custom.     No  doubt  it  may  be  said  that  some  of  the 
reasons  g^ven  for  the  policy  of  the  law  do  not  apply  in 
their   full  extent  to   non-litigious   business  (n) ;   and  it 


{I)  Hoggint  v.  Gordon,  3  Q.  B. 
466,  11  L.  J.  Q.  B.  286 ;  Egan  v. 
Guardians  of  Kensington  Vnion,  3 
Q.  B.  935,  M. 

(m)  MoBtgn  v.  Mostyny  5  Ch.  457, 
459.  It  may  be  well  to  warn  the 
reader  that  the  cases  there  referred 
to  in  argument  in  f  ayour  of  the 
oonnsers  claim  are,  with  the  sole 
exception  of  Hobart  y.  Butler ,  9  Ir. 
G.  L.  157,  irrelevant.  For  instance, 
Doe  d.  Bennett  y.  Sale,  15  Q.  B. 
171,  18  L.  J.  Q.  B.  853,  shows 
only^that  there  is  no  absolute  rule  of 
law  that  in  a  ciyil  cause  a  barrister 
may  not  be  instructed  directJT  by 
the  client,  and  throws  no  ught 
whateyer  on  fuiy  question  of  a  right 


to  recover  fees.  Hobart  y.  Butler 
was  relevant  enough,  but  the  wrong 
way ;  for  it  was  really  a  deciaion 
against  a  similar  claim  and  on  an 
i£no8t  identical  point. 

(n)  In  addition  to    Ketmedy  v. 
Bromty  see  Morris  v.  Hunt,  1  Chitty, 
544,  550,  554,  where  the  rule  is  put 
on  the  g'round  that  the  remunera- 
tion of  the  counsel  ought  to  be  inde- 
pendent of  the  result  of  the  cause, 
and  therefore  counsel  should  rely 
on  prepayment  alone.    This  reasor 
would  however  be  eqnaUy  ina* 
plicable  to  an  express  and  una 
ditional  contract  to  pay  fee' 
advocacy,  if  made  before  the 
menoement  of  the  litigation. 


s  s  2 


628  AGRBBMEirrS  OF  IMPERFECT  OBLIGATION. 

iB  doubtful  whether  they  apply  even  to  those  English 
colonies  where  the  common  law  is  in  force  (o).    But  there 
is  no  reason  to  suppose  that  English  courts  of  justice  are 
likely  to  narrow  the  scope  of  a  decision  called  by  the  late 
Lord  Justice  Qiffard  ^'a  landmark  of  the  law  on  this 
subject  (/?)." 
Bights  of       There  is  no  express  authority  to  show  whether  a  barrister 
^^^1^1^  can  or  cannot  contract  with  his  client's  solicitor  for  payment 
flolidtor :    of  his  fees  any  more  effectually  than  with  the  client  him* 
^*  self.    It  is  apprehended  that,  inasmuch  as  counsel's  ser- 

vices are  given  not  to  the  solicitor  but  to  the  client,  there 
would  be  no  consideration  to  support  such  a  contract 
imless  the  solicitor  had  actually  receiyed  the  fees  from  the 
client.  In  that  case  it  is  difficult  to  see  on  what  ground  of 
principle  or  policy  the  barrister  should  not  be  legally  entitled 
to  them  as  money  received  by  the  solicitor  for  his  use.  A 
barrister  has  in  fact  been  admitted  to  prove  in  bankruptcy 
against  the  estate  of  a  firm  of  soUcitors  for  fees  (apparently 
for  conveyancing,  not  litigious  business)  which  had  been 
actually  paid  by  clients  to  the  bankrupts  before  the  bank- 
ruptcy {q).  If  this  be  right,  it  is  also  difficult  to  see  why 
an  express  promise  by  the  solicitor  to  pay  such  fees,  or  an 
account  stated  between  the  solicitor  and  the  counsel  in 
respect  of  them,  should  not  be  binding.  On  the  other 
hand  the  Court  of  Common  Fleas  has  refused  to  exercise 
a  summary  jurisdiction,  on  the  motion  of  the  client,  to 
compel  an  attorney  to  pay  to  counsel  fees  alleged  to  have 
been  paid  by  the  client,  or  else  to  return  them  to  the 
client  (r).  The  case,  however,  was  a  peculiar  one  and  goes 
but  a  very  little  way  towards  answering  the  general 
question.  In  the  argument  of  Hobart  v.  Butler  («)  two 
unreported  (presumably  Irish)  cases  were  cited  to  show 
that  a  barrister  has  a  remedy  in  some  form,  it  does  not 

{p)  Reg,  v.  Doutre,  9  App.  Ga.  at      professional  services. 
>.  761, 


p.  761,  where  it  was  held  that  the  (p)  Mottyn  y.  Mottjfn,  tupra. 

case  at  bar  was  governed  by  the  (q)  Re  Hall,  2  Jur.  N.  S.  107 

law  of  the  Province  of  Quebec:  in  (r)  Re  Angell,  29  L.  J.  0.  P.  227. 


case  at  bar  was  governed  by  the  (q)  Re  Hall,  2  Jur.  N.  S.  1076. 

that  law  there  is  nothing  to  pre-  («)  9  Ir.  C.  L.  157. 


vent  an  advocate  from  suing  for 
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appear  what,  to  recover  fees  whicli  have  been  received  by 
the  Bolicitor.  The  Court  expressed  no  opinion  as  to  their 
authority. 

It  is  hardly  necessary  to  add  that  although  counsel's  Beoogni- 
fees  cannot  be  recovered  in  any  way  by  action,  except  cMmwl's 
possibly  in  some  of  the  cases  which  have  been  mentioned  ^ees  in 
as  still  doubtful,  the  propriety  of  paying  such  fees  is  of  costs, 
judicially  recognized  by  the  constant  practice  of  the  courts 
in  the  taxation  of  costs :  and  the  solicitor  needs  no  autho- 
rity from  the  client  beyond  his  general  retainer  to  enable 
him  to  retain  and  pay  coimsel  and  charge  the  fees  to  his 
client  (t).    The  payment  of  counsel's  fees  may  in  this 
manner  be  indirectly  enforced  either  against  the  client 
himself  or  against  an  unsuccessful  adversary  who  is  liable 
for  the  taxed  costs. 

Notwithstanding  the  strong  expressions  used  by  the 
Court  in  Kennedy  v.  Broun  (m),  the  judicial  notice  thus 
taken  of  the  obligation  of  a  client  to  pay  his  counsel 
seems  to  be  alone  quite  sufficient  to  warrant  us  in  treating 
it  here  as  being,  though  imperfect,  in  the  nature  of  a 
legal  duty,  and  on  a  different  footing  from  a  mere  moral 
obligation. 

The  Solicitors  Bemuneration  Act,  1881  {x)j  establishes  Solidton 
complete  freedom  of  contract  between  solicitor  and  client  as  j^^^^ 
to  conveyancing  [and  other  non-contentious  business,  and  i^^i- 
to  that  extent  expressly  supersedes  the  earlier  Act  of  1870. 

By  the  Attorneys  and  Solicitors  Act,  1870  (33  &  34  Special 
Vict.  c.  28),  special  agreements  for  remuneration  between  ^^" 
solicitor  and  client  were  made  lawful  (s.  4)  and  in  a  qualified  l^tweea 
manner  enforceable.    Agreements  under  this  Act  cannot  and  client 
be  sued  upon  as  ordinary  contracts,  but  the  procedure  is  ^37^* 
by  motion  or  petition,  when  the  Court  may  enforce  the 
agreement  if  it  appears  to  be  in  all  respects  fair  and 
reasonable,  or  otherwise  set  it  aside.    In  the  last  case  the 

(0  See  Morrii  y.  Hunt,  1  Ghittj,  (u)  13  0.  B.  K.  S.  677,  32  L.  J. 

644.  0.  P.  137. 

(j;)  44  &  45  Yict.  0.  44. 
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Court  may  direct  the  oosts  of  the  bufiineflB  inoluded  in  the 
agreement  to  be  taxed  in  the  reg^olar  way  (ss.  8,  9). 
Where  there  is  an  agreement  to  employ  a  solicitor  on 
certain  terms  at  a  future  time,  this  does  not  prevent  the 
solicitor  from  suing  the  client  in  a  court  of  law  if  the 
client  refuses  to  let  him  transact  the  business  at  alL  The 
Act  applies  only  to  that  part  of  an  agreement  which  fixes 
the  mode  of  payment  for  work  done  {y). 
Voidable  Since  the  Infants  Belief  Act,  1874,  any  contract  of  an 
of °infuit0  ii^f cult  voidable  at  common  law  and  affirmed  by  him  on 
<^^^^  attaining  his  majority  must  be  reckoned  as  an  imperfect 
obligation  of  this  class,  viz.  on  which  there  has  not  been 
and  cannot  be  any  remedy.  The  special  features  of  this 
subject  have  been  akeady  considered  (s),  and  there  is 
nothing  to  add  except  that  the  general  principles  set  forth 
in  the  present  chapter  seem  to  be  applicable  to  these  as 
well  as  to  other  agreements  of  imperfect  obligation. 


Other  There  are  sundry  other  cases  of  a  less  important  kind  in 

where  con-  which  the  remedy  naturally  attached  to  a  contract  is  taken 

^*af  b^  t  ^^^J  ^y  statute,  without  the  contract  itself  being  forbidden 

remedy  or  avoided. 

J^^i,-  By  the  Act  24  Gteo.  2,  c.  40,  s.  12,  commonly  known  as 

statute.  the  Tippling  Act,  no  debt  can  be  recovered  for  spirituous 

dS)^for  ^^^Q™  supplied  in  quantities  of  less  than  twenty  shilling' 

epiritsiiy  worth  at  One  time  (a).     The  County  Courts  Act,  1867 

A^^24^  (30  &  31  Yict.  c.  142),  s.  4,  similarly  enacts  that  no  action 

Geo^ ;  shall  be  brought  in  any  court  for  the  price  of  beer  or  other 

&Q,fhy*  specified  liquors  ojuadem  generis  consumed  on  the  pre* 

^^^  mises.    The  Act  of  Geo.  2  applies  whether  the  person  to 

Act,  1867.  whom  the  liquor  is  supplied  be  the  consumer  or  not  (&). 

(y)  Reea  v.   WtUiamt^  L.  R.  10  ezceptioii  is  made  in  favour  of  fiales 

Ex.  200.    By  the  terma  of  the  Act  of  spiiitaoiiB  liquor  not  to  be  ocm- 

the  agreement  moat  be  in  writing,  aumed  on  the  premiaea,  and  deli- 

and  it  seema  it  must  be  aigned  by  yered  at  the  pnrohaaer'a  reaidmoe 


both  partiea  :  Ex  parte  Munro,  1  Q.  in  qnantitiea  of  not  leea  than  a 

B.  D.  724.  puted  qnart. 

(z)  In  Chap.  II.,  above.  (b)  Hughea  y.  Ikne  or  Domne^  1 

(a)  By  26  &  26  Vict.  c.  38,  an  Q.  B.  294,  10  L.  J.  Q.  B.  65. 
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As  these  enaotments  do  not  make  the  sale  illegal,  money 
which  has  been  paid  for  spirits  supplied  in  small  quantities 
cannot  be  recovered  back  (c).  A  debt  for  such  supplies 
was  once  held  to  be  an  illegal  consideration  for  a  bill  of 
exchange  (d) :  but  this  decision  seems  dictated  by  an  ex- 
cess of  zeal  to  carry  out  the  policy  of  the  Act,  and  is 
possibly  questionable.  In  a  later  case  at  Nisi  Prius  (e) 
Lord  Tenterden  held  that  where  an  account  consiBted  partly 
of  items  for  spirituous  liquors  within  the  Tippling  Act, 
and  partly  of  other  items,  and  payments  had  been  made 
generally  in  reduction  of  the  account,  the  vendor  was  at 
liberty  to  appropriate  these  payments  to  the  items  for 
liquor,  so  as  to  leave  a  good  cause  of  action  for  the  balance; 
thus  treating  these  debts,  like  debts  barred  by  the  Statute 
of  Limitation  of  James  I.,  as  existing  though  not  recover- 
able. 

The  writer  is  not  aware  of  any  decision  on  the  modern 
enactment  as  to  beer,  &c.,  in  the  County  Courts  Act,  1867. 

By  the  Trade  Union  Act,  1871  (34  &  35  Vict.  o.  31),  Trada 
s.  4,  certain  agreements  therein  enumerated  and  relating  ^[^. 
to  the  management  and  operations  of  trade  unions  cannot  mente 
be  sued  upon,  but  it  is  expressly  provided  that  they  are  Trade 
not  on  that  account  to  be  deemed  unlawful.     In  this  YT'^gvi 
enumeration  are  included  agreements  to  pay  subscriptions. 
It  has  also  been  decided  that  a  member  of  a  trade  union 
who  complains  of  having  been  wrongfully  expelled  cannot 
be  reinstated  by  the  Court,  though  this  may  be  done  in 
the  case  of  a  club  or  other  voluntary  association  holding 
property  for  purposes  lawful  at  common  law,  on  the  ground 
of  the  expelled  member  being  deprived  of  a  right  of  pro- 
perty (/).    Practically  trade  union  subscriptions  are  thus 
placed  on  the  same  footing  as  subsoriptions  to  any  dub 

(c)  FkUpoU  y.  /on«ff,  2  A.  ft  £.  [e]  Crookshanh  ▼.  JKom,  6  0.  ft 

41.  P.  19. 

(i)  Scott  T.  QiUnme,  8  Taunt.  (/)  Mighy  ▼.  Comoly  14  Oh.  D. 

226.  482;  op.    Wolf$  ▼.    Matthew,  21 

Oh.  D  '«" 


i.«.i  if  >r*^  :» 


Ct. 


mJ 


r:   &    1l:  ':»-i:i^  V-,riIlx  *sif:r:^i:  t-::i  it  we.::!!  in 


n:  -Hit 

P::-*  zr'?^-^!!:  ili.:«  «e*E=a  -m  tbe  wtole  the  m^Dst  ^pro* 
jrii-t'T  c:i«»  f  r  n-rz.ti  '^'^g  s  5:r.g-^/\r  cise  which  may  be 
rrc^r-i^i  a^?  tie  cvnTer?e  cf  ticee  we  hare  beoi  dealing* 
witi.  A  nl^ii'ile  cirr^Irnrin  is  given  in  the  comae  of  a 
tnr.<a>:ti:a  wL::}:  as  the  law  stan^ls  at  the  time  is  wholly 
iZ-^ril  an!  c  Liers  no  nglt  of  action  on  either  party. 
AfiTnraj'i  ti-?  law  whiih  made  the  transaction  ill^al  is 
rrjeil^L  Is  the  oc-nsi  lerati«^n  so  received  a  good  f onnda- 
ti  jn  for  a  new  eip»rESs  promise  on  the  part  of  the  reoeiver  ? 
The  qTiestion  came  before  the  Court  of  Exdieqner  in  1863, 
some  yean  after  the  repeal  of  the  nsmy  laws.  The  plaintiff 
sned  on  bills  of  exchange  drawn  and  accepted  after  that 
repeal,  but  in  renewal  of  other  bills  given  before  the  repeal 
iQ  respect  of  advances  made  on  terms  which  imder  the  old 
law  were  usurious.  The  former  biUs  were  unquestionably 
vrnd :  but  it  was  held  by  the  Court  (Martin,  B.  dissenting) 
that  the  original  advance  was  a  good  consideration  for  the 
new  bills.  The  question  was  thus  stated  in  the  judgment 
of  the  majority : — "  Whether  an  advance  of  money  under 
such  circumstances  as  to  create  no  legal  obligation  at  the 
time  to  repay  it  can  constitute  a  good  consideration  for  an 


(^)  In  the  case  of  a  proprietary 
club  the  proprietor  can  sue:  see 
Haggeii  y.  Biihop,  2  C.  &  P.  343; 
Jiaagett  y.  Muigrave^  ib.  666. 

\h)  In  the  common  law  courts  of 
some  of  the  United  States,  how- 
ever, the  still  more  difficult  attempt 
han  boon  made  to  enforce  promises 
to  Hiibrtcribo  to  public  objects  in 
which  the  subscribers  had  a  common 
interest :  and  in  Massachusetts  and 


New  York  not  without  suocess: 
HiUiazd  on  Contracts,  1. 269  ;  Par- 
sons on  Contracts,  1.  377.  But  see 
now  Cottage  Street  Church  v.  Ken* 
doll,  121  Mass.  628,  where  the 
opinion  expressed  in  earlier  dicta, 
that  *'  it  is  a  sufficient  considera- 
tion that  others  were  led  to  sub- 
scribe by  the  Yerj  subscription  of 
the  defendant,"  was  overruled. 
(i)  See  pp.  204,  223,  ntpra. 
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express  promise  to  do  so."  And  the  answer  was  given 
thus : — "  The  consideration  which  would  have  been  suffi- 
cient to  support  the  promise  if  the  law  had  not  forbidden 
the  promise  to  be  made  originallj  does  not  cease  to  be 
sufficient  when  the  legal  restriction  is  abrogated.  ...  A 
man  by  express  promise  may  render  himself  liable  to 
pay  back  money  which  he  has  received  as  a  loan,  though 
some  positive  rule  of  law  or  statute  intervened  at  the 
time  to  prevent  the  transaction  from  constituting  a  legal 
debt"  (A).  The  debt,  therefore,  which  was  originally 
void  by  the  usury  laws,  seems  to  have  been  put  in 
the  same  position  by  their  repeal  as  if  it  had  been 
a  debt  once  enforceable  but  barred  by  the  Statute  of 
limitation. 

There  is  one  other  analogy  to  which  it  is  worth  while  to  Treaianent 
advert,  although  it  was  never  of  much  practical  import-  abl^oUi- 
ance,  and  what  little  it  had  has  in  England  been  taken  «^^o^  &t 
away  by  the  Judicature  Acts.     Purely  equitable  liabilities  law. 
have  to   a  certain  extent  been  treated  by  common  law 
courts  as  imperfect  obligations.     The  mere  existence  of  a 
liquidated  claim  on  a  trust  against  the  trustee  confers  no 
legal  remedy.    But  the  trustee  may  make  himself  legally 
liable  in  respect  of  such  a  claim  by  an  account  stated  (/), 
or  by  a  simple  admission  that  he  holds  as  trustee  a  certain 
sum  due  to  the  cestui  que  trust  (m).    A  court  of  law  has 
also  held  that  a  payment  made  by  a  debtor  without  appro- 
priation may  be  appropriated  by  the  creditor  to  an  equit- 
able debt  (n). 


(k)  Flight  ▼.  Seed,  1  H.  &  C. 
703,  716,  716 ;  32  L.  J.  Ex.  266, 
269.  Butianot  the  oonsideratioii 
wholly  past  at  the  time  of  the 
promise?  The  consideratioii  for 
aooeptiD^  a  renewed  bill  of  ex- 
change 18  not  the  yalue  reoeived 
which  was  the  consideration  of  the 
original  bill,  but  the  abandon- 
ment of  the  rif  ht  of  action  thereon. 
Prof.  Langddl  (Simmuuy,  j  76) 


supports  the  case  on  the  ground 
that  the  bills  sued  on  were  an 
actual  payment  of  tixe  usurious 
loan.  Quod  nimium  tubtiliter  dictum 
vidftur. 

(0  Tqphamr.Moreeroft, SE.&B. 
972,  983 ;  Howard  v.  Broumhill,  23 
L.  J.  Q.  B.  23. 

(m)  Sopery, Holland,  BJL&'E.99. 

(n)  P  ~"     '  6  Taunt. 

697. 
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Snmmaiy       It  msLj  be  TiBeM  to  Bom  up  in  a  more  general  form  {be 
^  '  results  which  have  been  obtained  in  this  chapter. 

An  imperfect  obligation  is  an  existing  obligation  which 
is  not  directly  enf  oroeable. 

This  state  of  things  results  from  exceptional  roles  of 
positive  law,  and  espeoiallj  from  laws  limiting  the  right  to 
eniorce  contracts  by  special  conditions  precedent  or  sab- 
sequent. 

When  an  agreement  of  imperfect  obligation  is  executoiy, 
a  right  of  possession  immediately  founded  on  the  obligation 
can  be  no  more  enforced  than  the  obligation  itseU. 

Acts  done  in  fulfilment  of  an  imperfect  obligation  are 
valid,  and  may  be  the  foundation  of  new  rights  and 
liabUities,  by  way  of  consideration  for  a  new  contract  or 
otherwise. 

A  party  who  has  a  liquidated  and  unconditional  daim 
imder  an  imperfect  obligation  may  obtain  satisfaction  thereof 
by  any  means  other  than  direct  process  of  law  which  he 
might  have  lawfully  employed  to  obtain  it  if  the  obligation 
had  not  been  imperfect. 

The  laws  which  give  rise  to  imperfect  obligations  by 
imposing  special  conditions  on  the  enforcement  of  rights, 
are  generally  treated  as  part  of  the  law  of  procedure  of  the 
forum  where  they  prevail  (o),  and  as  part  of  the  kxfori 
they  are  applicable  to  contracts  sued  upon  in  that  f cram 
without  regard  to  the  law  governing  the  substance  of  the 
contract  (p) ;  but  on  the  other  hand  they  are  not  regarded 
in  any  other  forum. 

(o)  Contra  Sayigny,  Syst.  8.  270,  ments  which  are  merely  ancUlAiy 

273.  to  Teyenae  laws,   suoh  as  ihe  M 

{p)  This  (it  is  conceived)  does  not  Vict.  c.  23,  s.  7,  as  to  xnaxinem* 

apply  to  revenue  laws,  and  enact-  surances. 


(    635    ) 


APPENDIX. 


Note  A.  (pp.  1,  6). 

Terminology  and  Fundamental  Conceptions  of  Contract, 

In  the  two  first  editions  I  made  use  of  Sayigny's  definition  of  Savi^y's 
Vertrag  (which  can  only  be  translated  by  Agreement,  but  in  a  wider  ^^tions 
sense  than  is  known  to  any  English  writer).    It  now  seems  to  me  and  obliga' 
out  of  place  in  a  special  treatise  on  Contract.    In  the  third  yolume  torueher 
of  his  System  Savigny  deals  in  the  most  general  way  with  the  '^^^^' 
events  capable  of  producing  changes  in  rights  and  duties  in  the 
field  of  priyate  law.    Such  eyents  he  caUs  juristische  Thatsachen  ; 
an  expression  to  which  our  own  accustomed  '*  acts  in  the  law  " 
seems  well  fitted  to  correspond.    To  speak,  as  some  writers  do,  of 
"  juridical  facts,"  is  to  use  language  which  is  so  far  from  being 
English  that  it  becomes  intolligiblo  only  by  a  mental  re- translation 
into  German.    Qreater  nicety  might  be  obtained,  if  desired,  by 
coining  the  term  **  eyent  in  the  law  "  tor  juristische  Thatsache  in  its 
widest  sense,  and  reserying  *'  act  in  the  law  **  for  the  species  which 
Sayigny  proceeds  to  mark  off  from  the  genus,  namely,  freie  Hand- 
lungy  or  better,  perhaps,  for  the  further  specified  kind  of  yoluntary 
acts  which  manifest  an  intention  to  bring  about  particular  legal 
consequences.    Such  an  act  is  called  by  Sayigny  WiUenserklSrung, 
Specifying  yet  more,  we  distinguish  the  acts  in  which  the  will  of 
only  one  party  is  expressed  from  those  in  which  the  wills  of  two  or 
more  concur.    This  last  species  giyes  the  conception  of  Vertrag. 
Sayigny  defines  it  as  the  concurrence  of  two  or  more  persons  in  the 
expression  of  a  common  intention,  whereby  mutual  rights  and 
duties  of  those  persons  are  determined.     '*  Yertrag  ist  die  Yereini- 
gung  Mehrerer  zu   einer   iibereinstimmenden  Willenserklarung, 
wodurch  ihre  Bechtsyerhaltnisse  bestimmt  werden."  (Syst  3. 309.^ 
This  ooyers  a  much  wider  field  than  that  of  contract  i^ 
sense.    Eyery  transaction  answering  this  descriptir 
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agreement,  but  many  transactions  answer  to  it  which  include  far 
more :  conveyances  of  property,  for  example,  including  dispositions 
inUr  vivos  by  way  of  trust  and  even  gifts,  and  marriage.  A  still 
further  specification  is  needful  to  arriye  at  the  notion  of  Contract. 
A  contract,  in  Savigny's  way  of  approaching  it,  is  an  agreement 
which  produces  or  is  meant  to  produce  an  obligation  {ohligatorideher 
Vertrag),  It  is  thus  defined  in  his  Obligationenrecht,  $  52  (vol.  ii. 
p.  8):  **  Yereinigung  Mehrerer  zu  einer  iibereinstiminenden  Wil- 
lenserklarung,  wodurch  unter  ihnen  eine  Obligation  entstehen  soil." 
Now  the  use  of  the  more  general  notion  of  Vertrag,  as  Savigny 
himself  explains,  is  not  to  clear  up  anything  in  the  learning  of  con- 
tracts. It  is  to  bring  out  the  truth  that  other  transactions  which 
are  not  contracts,  or  which  are  more  than  contracts,  have  in  oommon 
with  them,  the  character  of  consent  being  an  essential  ingredient. 
Moreover  we  should  have  to  consider,  before  adopting  this  termi- 
nology, the  wider  question  whether  the  retention  of  Obligations  as 
a  leading  division  in  a  modem  system  of  law  be  necessary  or 
desirable. 

To  apply  this  division  to  the  Common  Law  would  be  as  violent  a 
proceeding,  in  any  case,  as  to  ignore  it  in  Boman  Law.  The  dis- 
tinction between  the  ideas  denoted  by  dominium  and  oUigatio  is  of 
course  as  fundamental  in  England  as  anywhere  else ;  and  the  habit 
of  using  ''obligation**  as  a  synonym  of  ''duty,'*  though  respectable 
authority  may  be  found  for  it,  is  in  my  opinion  to  be  deprecated. 

For  these  reasons  Savigny's  definition,  admirable  as  it  lb  for  its 
own  purposes  and  in  its  own  context,  and  instructive  as  his  work  is 
almost  everywhere  as  an  example  of  scientific  method,  is  now  re- 
served for  this  note.  The  reasons  for  which  I  am  no  longer  content 
to  adopt  the  Indian  Contract  Act  to  the  same  extent  as  in  the  two 
first  editions  have  been  sufficiently  explained  in  the  text.  I  also 
think  it  more  convenient  to  exhibit  continuously  in  this  place  the 
provisions  of  the  Act  as  to  the  formation  of  contracts  than  to  give 
them  incidentally  in  the  coarse  of  my  own  work.  They  axe  as 
f oUowB  :— 


Contract 
Act. 

Interpre- 
tation 
olause. 

"Pro- 
poaaL" 


Indian  Contbaot  Act  {Prdiminary). 

2.  In  this  Act  the  following  words  and  expressions  are  used  in 
the  following  senses,  unless  a  contrary  intention  appears  from  the 
context : — 

(a)  When  one  person  signifies  to  another  his  willingneBS  to  do 
or  to  abstain  from  doing  anything,  with  a  view  to  obtaining  the 
assent  of  that  other  to  such  act  or  abstinence,  he  is  said  to  make  a 
proposal : 
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\h)  When  the  person  to  whom  the  proposal  is  made  signifies  his  "  I^- 
assent  thereto,  the  proposal  is  said  to  be  accepted.  A  proposal  when  °^^^* 
accepted  becomes  a  promise : 

(c)  The  person  making  the  proposal  is  called  the  '*  promisor,"  the  **  ^^'^^ 


nusor 


person  accepting  the  proposal  is  called  the  "  promisee  " :  ^^^  «pro- 

{d)  When,  at  the  desire  of  the  promisor,  the  promisee,  or  any  misee/' 

other  person,  has  done  or  abstained  from  doing,  or  does,  or  abstains  "Conslde- 

from  doing,  or  promises  to  do  or  to  abstain  from  doing  something,  ™^^>^* 

such  act  or  abstinence  or  promise  is  called  a  consideration  for  the 

promise : 
(e)  Every  promise,  and  every  set  of  promises  forming  the  con-  "  Agree- 

sideration  for  each  other,  is  an  agreement :  ment. 

(/)  Promises  which  form  the  consideration,  or  part  of  the  con-  "Kwipro- 

sideration  for  each  other,  are  called  reciprocal  promises :  ^daco^^ 

{g)  An  agreement  not  enforceable  by  law  is  said  to  be  void :  i<  y^^ 

{h)  An  agreement  enforceable  by  law  is  a  contract  (a) :  agree- 

(t)  An  agreement  which  is  enforceable  by  law  at  the  option  of  one  ™®°^* 

or  more  of  the  parties  thereto,  but  not  at  Ihe  option  of  the  other  or  i.,»^»> 

others,  is  a  voidable  contract :  "Voidable 

{k)  A  contract  which  ceases  to  be  enforceable  by  law  becomes  contract." 

void  when  it  ceases  to  be  enforceable.  "  Void 

[It  would  have  been  more  verbally  consistent,  perhaps,  to  say  in  ^'^^^^tract. 

the  last  sub-section,  '*  becomes  a  void  agreement."] 

Chapter  I.  0/  the  Communication^  Acceptance  and  Revocation  of 
Proposals, 

3.  The  communication  of  proposals,  acceptance  of  proposals,  and  Commoni- 
the  revocation  of  proposals  and  acceptances,  respectively,  are  deemed  ^^^^^0© 
to  be  made  by  any  act  or  omission  of  the  party  proposing,  accepting,  and  rovo- 
or  revoking,  by  which  he  intends  to  communicate  such  proposal,  cation  of 
acceptance,  or  revocation,  or  which  has  the  effect  of  communi-  P'^^P*^*"*' 
eating  it. 

[It  would  be  difficult  to  find  any  such  general  statement  in  the 
English  authorities;  and  the  language  of  this  section  is  perhaps 
oi>en  to  criticism.  A  little  reflection  will  show,  however,  that  the 
substance  of  it  is  taken  for  granted  in  the  whole  treatment  of  ques- 
tions of  contract  in  our  books.] 

4.  The  communication  of  a  proposal  is  complete  when  it  comes  Commud- 
to  the  knowledge  of  the  person  to  whom  it  is  made.  whoT 

The  communication  of  an  acceptance  is  complete  as  against  the  complete. 

(a)  Compare   Blaokstone's   Ian-      soffioient  consideration   to  do  or 
ffoage  (2.  442)  :  "  A  oontraot  .  .  .      not  to  do  a  paitionlar  thing." 
utiiiis  defined:  an  agreement  upon 
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proposer,  when  it  la  put  in  a  course  of  tranBmiaaioii  to  him,  bo  bb 
to  be  oat  of  the  power  of  the  acceptor ;  as  against  the  acceptor,  when 
it  comes  to  the  knowledge  of  the  proposer. 

The  communication  of  a  royocation  is  complete  as  against  the 
person  who  makes  it,  when  it  is  put  into  a  course  of  transmission 
to  the  person  to  whom  it  is  made,  so  as  to  be  out  of  the  power  of 
the  person  who  makes  it ;  as  against  the  person  to  whom  it  is  xnade, 
when  it  comes  to  his  knowledge. 

IUu$tratums, 

(a)  A.  proposes  by  letter  to  sell  a  house  to  B.  at  a  certain  price. 
The  communication  of  the  proposal  is  complete  when  B. 
receiyes  the  letter. 

(6)  B.  accepts  A.'8  proposal  by  a  letter  sent  by  post.  The  com- 
munication of  tne  acceptance  is  complete  as  against  A. 
when  the  letter  is  posted;  as  against  o,  when  the  letter  is 
received  by  A. 

(c)  A.  royokes  his  proposal  by  telegram.  The  royocation  is  oom- 
plete  as  agamst  A.  when  the  telegram  is  despatched.  It  is 
complete  as  against  B.  when  B.  receiyes  it. 

B.  royokes  his  acceptance  by  telegram.  B.*s  royocation  is  com- 
plete as  agamst  B.  when  the  telegram  is  despatched,  as 
against  A.  when  it  reaches  him. 

[What  of  an  acceptance  that  does  not  arrive  at  all  ?  The  letter 
of  the  text  seems  to  lead  to  the  conclusion  of  Household  Fire  Inau^ 
ranee  Co.  y.  Grant  (p.  3d  aboye) ;  but  the  spirit  of  Illustration  (c) 
looks  the  other  way.] 

5.  A  proposal  may  be  royoked  at  any  time  beforo  the  communica- 
tion of  its  acceptance  is  complete  as  against  the  proposer,  but  not 
afterwards. 

An  acceptance  may  be  royoked  at  any  time  beforo  the  communica- 
tion of  the  acceptance  is  completed  as  against  the  acceptor,  but  not 
afterwards. 

lUttstration, 

A.  proposes,  by  a  letter  sent  by  post,  to  sell  his  house  to  B.    B. 

accepts  his  proposal  by  a  letter  sent  by  post.  A.  may 
revoKe  his  proposal  at  any  time  before,  or  at  the  moment 
when  B.  posts  his  letter  of  acceptance,  but  not  afterwards. 

B.  may  royoke  his  acceptance  at  any  time  beforo  or  at  the  moment 

when  the  letter  conmiunicatmg  it  reaches  A.,  but  not  after- 
wards. 


Reyooa-  6.  A  proposal  is  royoked 

madle^^^       (1.)  By  the  communication  of  notice  of  royocation  by  the  proposer 
to  the  other  party ; 
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(2.)  By  the  lapse  of  the  time  prescribed  in  such  proposal  for  its 
acceptance,  or  if  no  time  is  so  prescribed,  then  by  the  lapse  of  a 
reasonable  time,  without  communication  of  the  acceptance  [this 
seems  intended,  notwithstanding  the  unqualified  language  of  s.  5, 
to  coyer  the  case  of  an  acceptance  sent  by  post  being  lost  or  seriously 
delayed]. 

(3.)  By  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent 
to  acceptance ;  or, 

(4.)  By  the  death  or  insanity  of  the  proposer,  if  the  fad  of  his  death 
or  insanity  comes  to  the  knowledge  of  the  acceptor  before  acceptance. 

[The  words  in  italics  do  not  represent  English  law.] 

7.  In  order  to  conyert  a  proposal  into  a  promise,  the  acceptance  Accept- 
must  ance  must 

06  abfio- 

(1)  be  absolute  and  unqualified ;  lute. 

(2)  be  expressed  in  some  usual  and  reasonable  manner,  unless  the 
proposal  prescribes  the  manner  in  which  it  is  to  be  accepted.  If  the 
proposal  prescribes  a  manner  in  which  it  is  to  be  accepted,  and  the 
acceptance  is  not  made  in  such  manner,  the  proposer  may,  within 
a  reasonable  time  after  the  acceptance  is  communicated  to  him, 
insist  that  his  proposal  shall  be  accepted  in  the  prescribed  manner, 
and  not  otherwise ;  but  if  he  fails  to  do  so,  he  accepts  the  accept- 
ance (a).  ,  Aocept- 

8.  Performance  of  the  conditions  of  a  proposal,  or  the  acceptance  ^^q^. 
of  any  consideration  for  a  reciprocal  promise  which  may  be  offered  mg  condl- 
with  a  proposal,  is  an  acceptance  of  the  proposal.  tions  or 

9.  In  so  far  as  the  proposal  or  acceptance  of  any  promise  is  made  ^^|^^^. 

in  words,  the  promise  is  said  to  be  express.    In  so  far  as  such  pro-  tion. 

posal  or  acceptance  is  made  otherwise  than  in  words,  the  promise  is  Promises 

said  to  be  implied.  express 

•^  and  im- 


(a)  Compare  leather- Cloth  Co,  y.  a  substituted  contract;  and  there- 

HieronimuB,  L.  R.  10  Q.  B.  140.  fore  no  special  memorandum  of  such 

There  goods  were  ordered  to  be  alleged  substituted  contract  was 

sent  by  an  unusual  route  for  a  special  required  to  satisfy  the  Statute  of 

reason ;  this  reason  ceased  to  exist  Frauds.    See  f  urther)  as  to  the  dif - 

before  the  order  oould  be  executed,  f erence  between  a  substituted  agrees 

and  the  goods  were  sent  by  the  ment  and  substituted  performance, 

usual  route  i  the  Court  held  that  Sanderson  y.  Graves^  L.  K.  10  Ex. 

this,  ^ing  acquiesced  in  by  the  234 ;  Siekman  y.  IfagneSy  L.  K.  10 

buyer,  was  a  sufficient  performance  C.  P.  698  ;  Plevim  y.  Dotcning,  1 

of  the  original  contract,  and  not  of  C.  P.  D.  220. 


pUed. 


640 


APPENDIX. 


NoTB  B.  (p.  35). 
AtUhoriiies  on  Ccvdrad  hy  Correspondence, 


Adams  v. 
LindBell. 


The  first  case  of  any  importance  is  Adams  t.  Lindadl,  1  B.  &  Aid. 
681.  Defendants  wrote  to  plaintiffs,  "  We  now  offer  you  800  tods 
of  wether  fleeces,  &c."  (specifying  price  and  mode  of  delivery  and 
payment),  **  receiying  your  answer  in  course  of  post."  Here,  there- 
fore, the  mode  and  time  for  acceptance  were  prescribed.  This 
letter  was  misdirected,  and  so  arrived  late.  On  receiving  it,  the 
plaintiffs  wrote  and  sent  by  post  a  letter  accepting  the  proposal,  but 
the  defendants,  not  receiving  an  answer  when  they  should  htve 
received  it  if  their  proposal  had  not  been  delayed,  had  in  the  mean- 
time (between  the  despatch  and  the  arrival  of  the  reply)  sold  the 
wool  to  another  buyer.  The  jury  were  directed  at  the  trial  that  as 
the  delay  was  occasioned  by  the  neglect  of  the  defendants,  they 
must  take  it  that  the  answer  did  come  back  by  course  of  post.  On 
the  argument  of  a  rule  for  a  new  trial,  it  was  contended  that  there 
was  no  contract  till  the  answer  was  received.  To  this  the  Oouit 
replied : — 

**  If  that  were  so,  no  contract  could  ever  be  completed  by  the 
post.  For  if  the  defendants  were  not  bound  by  their  offer  when 
accepted  by  the  plaintiffs  till  the  answer  was  receiyed,  then  the 
plaintiffs  ought  not  to  be  bound  till  after  they  had  received  the 
notification  that  the  defendants  had  received  their  answer  and 
assented  to  it ;  and  so  it  might  go  on  ad  infinitum.  The  defendants 
must  be  considered  in  law  as  making,  during  every  instant  of  the 
time  their  letter  was  travelling,  the  same  identical  offer  to  the 
plaintiffs,  and  then  the  contract  is  completed  by  the  acceptanoe  of 
it  by  the  latter.  Then  as  to  the  delay  in  notifying  the  acceptance, 
that  arises  entirely  from  the  mistake  of  the  defendants,  and  it  there- 
fore must  be  taken  as  against  them  that  the  plaintiffs*  answer  was 
received  in  course  of  post." 

As  far  as  the  case  goes,  it  seems  to  amount  to  this :  An  acceptance 
by  letter  is  complete  as  against  the  proposer  from  the  date  of  posting 
the  acceptance  if  it  arrives  within  the  prescribed  time,  if  anyt  <>^ 
otherwise  within  a  reasonable  time ;  but  if  the  communication  of 
the  proposal  is  delayed  by  the  fault  of  the  proposer,  and  the  com- 
munication of  the  acceptance  is  consequently  delayed,  such  del^T^ 
not  to  be  reckoned  against  the  acceptor. 

In  the  Scotch  case  of  Dunmore  y.  Alexander^  9  Shaw  ft  Dtinlop/ 
*■  ^^^^'  ^^'  *^  acceptance  and  revocation  were  written  at  different  times 
^    '''    but  posted  and  received  at  the  same  time :  held  that  the  revocation 
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was  effectual.  No  distinction  was  taken  between  postal  and  other 
communications.  The  French  Court  of  Cassation  similarly  held  in 
1813  that  when  an  acceptance  and  the  revocation  of  it  arrive  to- 
gether there  is  no  contract.  Merlin,  Bepertoire,  Venitf  §  1,  Art.  3, 
No.  11  his,  Langdell  Sel.  Ca.  Cont.  155. 

In  Potter  v.  SanderSy  6  Ha.  1,  the  posting  of  a  letter  of  acceptance  Potter  v. 
is  said  to  be  an  act  which  **  unless  interrupted  in  its  progress"  con-  ^*'^^®"' 
eludes  the  contract  as  from  the  date  of  the  posting.    This  seems  to 
imply  that  a  letter  not  received  at  all  would  not  bind  the  proposer. 

Then  comes  Dunlop  v.  Higgina,  1  H.  L.  C.  381,  a  Scotch  appeal  Dunlop  v. 
decided  by  Lord  Cottenham.  Here  the  proposal  did  not  prescribe  ""^firfif"^* 
any  time,  but  the  nature  of  it  (an  offer  to  sell  iron)  implied  that 
the  answer  must  be  speedy.  The  acceptance  was  posted,  not  by  the 
earliest  possible  post,  but  in  business  hours  on  the  same  day  when 
the  proposal  was  received.  The  post  was  then  delayed  by  the  state 
of  the  roads,  so  that  the  acceptance  was  received  at  2  p.m.  instead 
of  8  a.m.,  the  hour  at  which  that  post  should  have  arrived.  The 
decision  was  that  the  contract  was  binding  on  the  proposer ;  and  it 
might  well  have  been  put  on  the  ground  that  the  acceptance  in  fact 
reached  him  within  a  reasonable  time.  Lord  Cottenham,  however, 
certainly  seems  to  have  thought  the  contract  was  absolutely  con- 
cluded by  the  posting  of  tiie  acceptance  (within  the  prescribed  or  a 
reasonable  time),  and  that  it  mattered  not  what  became  of  the  letter 
afterwards.  It  appears  to  have  been  so  understood  in  Duncan 
V.  Topham,  8  C.  B.  225,  where,  however,  the  decision  was  on  other 
grounds. 

The  later  cases  arose  out  of  applications  for  shares  in  companies  Hebb*s  ca. 
being  made  and  answered  by  letter.  HthVs  case,  4  Eq.  9,  decides  *"d  Reid- 
only  that  an  allotment  of  shares  not  duly  despatched  will  not  make 
a  man  a  shareholder ;  for  the  letter  of  allotment  was  sent  to  the 
company's  local  agent,  who  did  not  deliver  it  to  the  applicant  till 
after  he  had  withdrawn  his  application.  But  the  same  judge  (Lord 
Bomilly)  held  in  Beidpath's  case,  11  Eq.  86,  that  the  applicant  was 
not  bound  if  he  never  received  the  letter. 

In  British  and  American  Telegraph  Company  v.  Cohon,  L.  B.  6  British 
Ex.  108,  it  was  found  as  a  fact  that  the  letter  of  allotment  was  never  ^^^    . 
received.    The  Court  (Kelly,  C.B.,  Pigott,  B.,  and  Bramwell,  B.)  Telegraph 
held  that  the  defendant  was  not  bound,  and  endeavoured  to  restrict  Co.  v. 
the  effect  of  Dunlop  v.  Biggins.  ^^°- 

In  Towmend's  case,  13  Eq.  148,  the  letter  of  allotment  miscarried,  Toi;rn- 
and  was  delayed  some  days  by  the  applicant's  own  fault  in  giving 
a  defective  address.  By  a  simple  application  of  Adams  v.  Lindsell 
(expressly  so  treated  in  the  judgment,  p.  154)  it  was  held  that  the 
applicant  was  bound,  and  that  a  withdrawal  of  his  application, 
P.  r  T 
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WaUV  ca. 


posted  (and  it  seezos  deliyered,  p.  151}  before  lie  actually  receiyed 
the  letter  of  allotment,  was  too  late. 
Harris*  ca.  In  HarrU*  case,  7  Ch.  687,  the  letter  of  allotment  iraa  duly 
received,  but  in  the  meantime  the  applicant  had  written  a  letter 
withdrawing  his  application  on  the  ground  of  the  delay  (ten  day^) 
in  answering  it.  These  letters  crossed.  The  Lords  Justioes  (Jam» 
and  Hellish)  held  that  the  applicant  was  bound,  on  the  authority  of 
Dunlop  V.  Higgin$,  with  which  they  thought  it  difficult  to  reconcile 
British  and  Amer.  Telegraph  Co.  v.  Colaon  (a).  On  this,  hoverer, 
no  positive  opinion  was  given,  ''because  although  the  contract  is 
complete  at  the  time  when  the  letter  accepting  the  offer  is  posted, 
yet  it  may  be  subject  to  a  condition  subsequent  that  if  the  letter 
does  not  arrive  in  due  course  of  post,  then  the  parties  may  act  on 
the  assumption  that  the  offer  has  not  been  accepted  "  (per  Hellisiif 
L.J.,  at  p.  697). 

In  WaWa  case,  15  Eq.  18,  Malins,  V.-C,  held  that  as  a  fact  the 
letter  had  been  received,  inclining,  however,  to  think  Harrii  case 
an  authority  for  the  more  stringent  construction  of  Dunlop  t. 
Iliggins — viz.,  that  the  contract  is  absolute  and  unconditional  by 
the  mere  posting.  This  construction  was  held  by  the  Court  of 
Appeal  in  Household  Fire  Insurance  Co,  v.  Chanty  4  Ex.  D.  '^^^ 
p.  34,  above,  to  be  the  correct  one. 

The  American  case  of  Tayhe  v.  Merchants^  Fire  Insurance  Co.,  9 
How.  S.  C.  390,  decided  by  the  Supreme  Court  in  1850,  is  of  les 
importance  to  English  readers  than  it  was  a  few  years  ago,  the 
ground  being  now  fully  covered  by  our  own  decisions.  But  it  may 
still  be  useful  to  give  some  account  of  it.  The  insurance  company  s 
agent  wrote  to  the  plaintiff  offering  to  insure  his  house  on  certain 
terms.  The  plaintiff  wrote  and  posted  a  letter  accepting  these 
terms,  which  was  duly  received.  The  day  after  it  was  posted,  bo* 
before  it  was  delivered,  the  house  was  burnt.  The  objection  ▼»§ 
made,  among  others,  that  there  was  no  complete  oontraot  before 
the  receipt  of  the  letter,  an  assent  of  the  company  after  the  accept- 
ance of  the  proposed  terms  being  essential.  But  the  Court  held 
that  such  a  doctrine  would  be  contrary  to  mercantile  usage  and 
understanding,  and  defeat  the  real  intent  of  the  parties.  ^ 
decides  that  a  contract  is  complete  as  against  the  proposer  by  posting 
a  letter  which  is  duly  delivered.  It  may  be  useful  to  cite  par^  ^' 
the  judgment : — 

"  The  fallacy  of  the  argument,  in  our  judgment,  consists  in  the 
assumption  that  the  contract  caxmot  be  consummated  ^thont  a 


American 
and 
foreign 
autho- 
rities. 


(a)  It  seems  not  to  have  been  dis-       was  in  fact  sent  within  a  reasooaUe 
putcn  that  the  letter  of  allotment       time. 
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knowledge  on  the  part  of  the  company  that  the  offer  has  been 
accepted.  This  is  the  point  of  the  objection.  But  a  little  reflection 
will  show  that  in  all  cases  of  contracts  entered  into  between  parties 
at  a  distance  by  correspondence  it  is  impossible  that  both  should 
have  a  knowledge  of  it  the  moment  it  becomes  complete.  This  can 
only  exist  where  both  parties  are  present.  .  .  It  is  obviously 
impossible  ever  to  perfect  a  contract  by  correspondence,  if  a  know- 
ledge of  both  parties  at  the  moment  they  become  bound  is  an 
essential  element  in  making  out  the  obligation.  .  .  It  seems  to  us 
more  consistent  with  the  acts  and  declarations  of  the  parties  to  con- 
sider it  complete  on  the  transmission  of  the  acceptance  of  the  offer 
in  the  way  they  themselves  contemplated,  instead  of  postponing  its 
completion  till  notice  of  such  acceptance  has  been  received  and 
assented  to  by  the  company. 

'*  For  why  make  the  offer,  unless  intended  that  an  assent  to  its 
terms  should  bind  them  ?  And  why  require  any  further  assent  on 
their  part  after  an  unconditional  acceptance  by  the  party  to  whom 
it  is  addressed  P"  (Pp.  400, 401.)  See  also  7  American  Law  Beview, 
433,  **  Contract  by  Letter,"  where  American  and  French  opinions 
are  collected;  and  for  modem  German  theories  on  the  subject, 
Vangerow,  Pand.  §  603,  Windscheid,  Pand.  §  306.  The  German 
writers  are  driven  to  strange  shifts  to  find  semblances  of  authority 
in  the  Quellen  on  these  modem  controversies. 

There  seems  to  be  a  fair  conserutis  of  authority,  such  as  there  is.  Place  of 
for  holding  that  the  place  to  which  a  contract  made  by  correspon-  ^^Jitract 
dence  should  be  referred  is  that  whence  the  acceptance  is  des-  made  by 
patched.   Savigny,  Syst.  8,  253,  257 ;  Newcomby,  DeBoos,  2  £.  &£.  ooireapon- 
270,  29  L.  J.  Q.  B.  4.     Conversely,  where  an  offer  to  buy  goods  ia  ^^^^e- 
made  by  a  letter  posted  in  the  city  of  London,  and  accepted  by 
sending  the  goods  to  the  writer's  place  of  business  in  the  city,  the 
whole  cause  of  action  arises  in  the  city.   Taylor  v.  Jones ,  1  C.  P.  D. 
87.    So  in  criminal  law  a  false  pretence  contained  in  a  letter  sent 
by  post  is  made  at  the  place  where  the  letter  is  posted.    Beg,  v. 
Holmesy  12  Q.  B.  D.  23. 

The  German  Commercial  Code  has  the  following  provisions  on  German 
this  Bubject :-  Com^. 

318.  When  a  commercial  contract  is  proposed  between  parties 
present  at  the  same  time,  the  acceptance  must  be  immediate; 
otherwise  the  proposer  is  no  longer  bound  to  his  proposal. f 

319.  When  a  proposal  is  on  foot  between  parties  at  a  distance, 
the  proposer  remains  bound  until  the  time  at  which  he  may  fairly 
expect  an  answer  to  reach  him  if  despatched  in  ordinary  course  and 
in  due  time.f    In  estimating  this  time  he  may  assume  that  his 
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propoeal  was  dulr  receired  [sorelj  not  if ,  as  in  Adams  r.  Lind^ 
$til  '4\  it  was  deUved  by  hia  own  negligence  r] 

In  the  erent  of  an  acceptance  despatched  in  due  time  not  amTing 
till  after  mch  time  as  afore^d,  no  contract  is  concluded  if  the 
prop^-WT  has  given  notice  of  reyocation  in  the  meantime,  or  gires 
it  forthwith  '♦  hue  Verzuj]  on  receiTing  the  acceptance. 

[The  claa.«44  marked  t  seem  only  to  say  in  a  rather  elaborate  way 
that  a  proposal  is  revoked  by  the  lapse  of  a  reasonable  time  withont 
acceptance ;  s.  319.  however,  tacitly  involves  the  important  pro- 
position— now  negatived,  as  we  saw  in  the  text,  by  English  law — 
that  an  answer  which  never  arrives,  whether  sent  by  post  or  other- 
wise, cannot  conclude  a  contract.] 

320.  When  the  revocation  of  a  proposal  reaches  the  other  party 
before  or  at  the  same  time  with  the  proposal  itself,  the  proposal 
is  deemed  null  and  Toid  (ist  fur  nicht  geachehen  zu  erachten). 

In  like  manner  the  acceptance  is  deemed  null  and  void  if  the 
revocation  has  been  communicated  to  the  proposer  before  the 
acceptance  or  at  the  same  time  with  it. 

321.  Where  an  agreement  has  been  concluded  between  parties  at 
a  distance,  the  conclusion  of  the  agreement  is  to  be  dated  from  the 
time  at  which  the  communication  of  the  acceptance  was  delivered 
for  despatch  [out  of  the  acceptor's  control  ?]  (in  welchem  die  Er- 
kl&rung  der  Annahme  Behufs  der  Absendung  abgegeben  ist). 

322.  An  acceptance  subject  to  conditions  or  reservations  is  equi- 
valent to  a  refusal  coupled  with  a  new  proposal. 

The  subject  is  dealt  with  by  the  Swiss  Federal  Code  of  Obliga- 
tions (in  force  since  January  1, 1883),  on  the  same  lines,  but  rather 
more  fully,  in  Articles  1 — 8.    We  subjoin  the  French  text. 

I.  Des  Obligations  Exultant  d'xtk  Contbat. 
De  la  conclxuion  des  contraU, 

Article  premier,  H  n*y  a  contrat  que  si  les  parties  ont  manifoste 
d'uno  mani^re  concordante  leur  volenti  reciproque.  Cette  mani- 
festation peut  ^tre  expresse  ou  tacite. 

2.  Si  los  parties  se  sont  mises  d'accord  sur  tous  les  points  essen- 
tiols,  olios  sont  pr^sum^os  avoir  entendu  s'obliger  definitivement, 
encore  qu'elles  aient  resorr^  certains  X)oints  secondaires. 

A  defaut  d' accord  sur  ces  points  secondaires,  le  juge  los  r^glo  en 
tenant  compto  de  la  nature  de  Taffaire. 

II  n'ost  pas  prejug6  par  les  presentes  dispositions  aux  regies  con- 
comant  la  formo  des  contrats. 

(a)  1  B.  &  Aid.  681. 
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3.  Toute  peraonne  qui  proi)ose  k  une  autre  la  conclumon  d*un 
contrat  en  lui  fixant  un  d^lai  pour  accepter,  est  li^e  par  son  offre 
jusqu'i  Texpiration  du  d^lai.  Elle  est  d^gag§e,  si  Tacceptation  ne 
lui  est  pas  parvenue  avant  le  terme  fix^. 

4.  Lorsque  Toffre  a  et6  faite  i  une  personne  presonte  sans  fixation 
d*un  d61ai  pour  Tacceptation,  Fauteur  de  Toffro  est  d§gag6  si  Tac- 
ceptation  n*a  pas  lieu  sur-le-champ. 

5.  Lorsque  Toffre  a  §t6  faite  sans  fixation  de  delai  a  une  per- 
sonne non  pr^sente,  Tauteur  de  Toffre  reste  li§  jusqu'au  moment 
oik  il  pent  s'attendre  a  Tarrivee  d*une  reponse  qui  serait  exp6di§e  4 
temps  et  regulierement.  II  a  le  droit  d*admettre,  pour  le  calcul  i 
^tablir,  que  le  destinataire  a  re9u  Foffre  en  temps  voulu. 

Si  Tacceptation  expldiee  a  temps  paryient  tardiyement  a  Fauteur 
de  Foffre  et  que  celui-ci  entende  ne  plus  ^tre  li§,  il  doit,  sous  peine 
'de  dommages  et  int^rSts,  en  informer  iram^diatement  Facceptant. 

Lorsque,  a  raison  de  la  nature  speciale  de  Faffaire  propos^e, 
Fauteur  de  Foffre  devait  ne  pas  s*attendre  a  une  acceptation  ez- 
presse,  le  contrat  est  repute  conclu  si  Foffre  n'a  pas  §t§  refus^e 
dans  un  d^lai  convcnable. 

6.  L'auteur  de  Foffre  n*ost  pas  lie  lorsqu*il  a  fait  i  cet  egard  des 
reserves  formellcs  (par  exemple,  par  Fadjonction  des  mots :  ''  sans 
engagement "),  ou  ei  son  intention  de  ne  pas  s*engager  r^sulte 
n^cessairement  soit  des  circonstances,  soit  de  la  nature  speciale  de 
Faffaire  propos^e. 

7.  L*offre  est  consider^e  comme  non  ayenue,  si  le  retrait  en  par- 
yient a  Fautre  partie  avant  Foffre  ou  en  m^me  temps. 

De  mdme,  Facceptation  est  consider^e  comme  non  avenue,  si  le 
retrait  en  paryient  a  Fauteur  de  Foffre  avant  Facceptation  ou  en 
mdme  temps. 

8.  Lorsqu'un  contrat  est  interyenu  entre  absents,  il  d^ploie  ses 
effets  i  dater  du  moment  oik  Facceptation  a  ^t^  exp^di^e. 

Lorsqu'une  acceptation  expresse  n'est  pas  n^cessaire,  les  effets 
du  contrat  commencent  a  dater  de  la  reception  de  Foffre  non 
refus4e. 

The  Italian  Commercial  Code  in  force  since  Jan.  1,  1883,  takes  a  Italian 
somewhat  different  line,  to  the  following  effect  (Art.  36) :—  ^i^S^" 

A  contract  made  by  correspondence  is  complete  only  if  the  accept- 
ance is  received  by  the  proposer  within  the  time  prescribed  by  him 
(if  any),  or  otherwise  a  reasonable  time.  But  the  proposer  may 
ratify  an  overdue  acceptance  by  forthwith  giving  notice  to  the 
proposer. 

Where  the  proposal  is  such  that  acceptance  involves  imir 
action,  and  a  previous  acceptance  in  terms  is  not  requir 
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teims  of  the  proposal  or  by  the  usage  of  buaineBs,  the  contract  is 
concluded  by  the  acceptor  acting  on  the  proposal. 

Both  proposal  and  acceptance  are  revocable  before  the  oondusioii 
of  the  contract.  But  if  the  acceptor  has  begun  to  act  on  the  pro- 
posal before  receiring  notice  of  its  roTOcation,  the  proposer  is  liable 
to  him  for  resulting  damage. 

Those  rules  apply  only  to  bilateral  contracts.  Unilateral  pro- 
mises become  binding  as  soon  as  they  come  to  the  knowledge  of 
the  promisoe. 


Separate 
estate: 
Power  of 
alienation. 


Note  C.  (p.  86). 

History  of  the  Equitable  Doctrine  of  Separate  E9iate. 

When  the  practice  of  settling  property  to  the  separate  use  of 
married  women  first  became  common ,  it  seems  probable  that 
neither  the  persons  interested  nor  the  conveyancers  had  any  pur- 
jnyae  in  their  minds  beyond  excluding  the  husband^s  marital  right 
so  as  to  socuro  an  independent  income  to  the  wife.  The  yarious 
forms  of  circumlocution  employed  in  all  but  very  modem  settle- 
ments to  express  what  is  now  sufficiently  expressed  by  the  words 
"for  her  separate  use,"  wiU  at  once  suggest  themselves  as  confirm- 
ing this.  In  course  of  time,  howoTer,  it  was  found  that  by  recog- 
nizing this  separate  use  the  Court  of  Chancery  had  in  effect  created 
a  new  kind  of  equitable  ownership,  to  which  it  was  impossible 
to  hold  that  the  ordinary  incidents  of  ownership  did  not  attach. 
Powers  of  disposition  were  accordingly  admitted,  including  aliena- 
tion by  way  of  mortgage  or  specific  charge  as  well  as  absolutely  ; 
and  we  find  it  laid  down  in  general  terms  about  a  century  ago  that 
a  feme  covert  acting  with  respect  to  her  separate  property  is  com- 
petent to  act  as  SL/eme  sole  (a).  Nevertheless  the  equitable  owner- 
ship of  real  estate  by  means  of  the  separate  use,  carrying  as 
incidents  the  same  full  right  of  disposition  by  deed  or  will  that  a 
feme.v>h  would  have,  was  fully  recognized  only  by  much  later 
decisions  (6).  From  a  mortgage  or  specific  charge  on  8ei>arate 
property  to  a  formal  contract  under  seal,  such  as  if  made  by  a 
person  Bui  iuria  would  even  then  have  bound  real  estate  in  the 


(a)  Suhns  v.  Tenant,  I  Wh.  &  T. 
L.  C.  In  JPfacock  v.  Monk,  2  Ves. 
Sr.  190,  there  referred  to  by  Lord 
Thurlow,  no  suoh  general  role  is 
oxpreflscd.  As  to  the  recognition  of 


separate  property  by  Coortsof  Gam- 
mon Law,  see  Duncan  v.  Cashin^  L. 
R.  10  C.  P.  664. 

(b)  TM^iaxLX.  Meads,  4  D.  J.  S. 
697  ;  rridf  v.  Buhh,  7  Ch.  64. 
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hands  of  his  heir,  we  may  suppose  the  transition  did  not  seem, 
violent ;  and  instruments  expressing  such  a  contract  to  be  entered 
into  by  a  married  woman  came  to  be  regarded  as  in  some  waj 
binding  on  any  separate  property  she  might  have.    In  what  way  Power  to 
they  were  binding  was  not  settled  for  a  good  while,  for  reasons  bmd  the 
best  stated  in  the  words  of  V.-O.  Kindersley's  judgment  in  Vaughan  ^^^^y 
V.  Vanderategen  (a).  formal  in- 

•*  The  Courts  at  first  ventured  so  far  as  to  hold  that  if  "  a  married  stoimente: 
woman  "  made  a  contract  for  payment  of  money  by  a  written  in-  ^^^  crfven 
strument  with  a  certain  degree  of  formality  and  solemnity,  as  by  a  by  V.-G. 
bond  under  her  hand  and  seal,  in  that  case  the  property  settled  to  Kindera- 
her  separate  use  should  be  made  liable  to  the  payment  of  it ;  and     ^* 
this  principle  (if  principle  it  could  be  called)  was  subsequently 
extended  to  instruments  of  a  less  formal  character,  as  a  bill  of 
exchange  or  promissory  note,  and  ultimately  to  any  written  in- 
strument.   But  still  the  Courts  refused  to  extend  it  to  a  verbal 
agreement  or  other  assumpsit,  and  even  as  to  those  more  formal 
engagements  which  they  did  hold  to  be  payable  out  of  the  separate 
estate,  they  struggled  against  the  notion  of  their  being  regarded 
as  debts,  and  for  that  purpose  they  invented  reasons  to  justify  the 
application  of  the  separate  estate  to  their  payment  without  recog- 
nizing them  as  debts  or  letting  in  verbal  contracts.    One  suggestion 
was  that  the  act  of  disposing  of  or  charging  separate  estate  by  a 
married  woman  was  in  reality  the  execution  of  a  power  of  appoint* 
ment  (6),  and  that  a  formal  and  solemn  instrument  in  writing 
would  operate  as  an  execution  of  a  power,  which  a  mere  assumpsit 
would  not  do.  .  .  .  Another  reason  suggested  was  that  as  a  married 
woman  has  the  right  and  capacity  specifically  to  charge  her  separate 
estate,  the  execution  by  her  of  a  formal  written  instrument  must 
be  held  to  indicate  an  intention  to  create  such  special  charge, 
because  otherwise  it  could  not  have  any  operation." 

Both  these  suggestions  are  on  the  later  authorities  imtenable,  as  Earlier 
indeed  V.-C.  Kindersley  then  (1853)  judged  them  to  be  (c);   the  doctrines 
theory  of  specific  charge  was  revived  in  the  later  case  of  Shaitock  v.  tCTiaWe.' 
Shattock  {d)j  but  this  must  be  considered  as  overruled  (e).    One  or 
two  other  suggestions — such  as  that  a  married  woman  should  have 
only  such  power  of  dealing  with  her  separate  estate  as  might  be 

(a)  2  Drew.  165,  180.  the  notions  of  power  and  charge  are 

[b)  E.g,  Duke  of  Bolton  v.  Wil^      both  dismisaed  as  inapplicable  by 
littmSf  2  Yes.  at  p.  149.  Iiord  Cottenham. 

(r)  Op.  Murray  v.  Barke,  3  M.  &  id)  2  £q.  182,  193. 

K.  209,  where  the  arguments  show  \e]  Robinson  v.  riekermg,  C.  A., 

the  history  of  the  doo&ine,  Otoens  ▼.  16  Uh,  D.  660. 
Dickenson,  I  Cr.  &  Ph.  48,  53,  where 
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expr»:-sr>lT  giTen  her  by  the  izLftmznect  creatiiig  the  separate 

were  tijo-»Ti  oat  abcut  the  be^nning  of  this  century  [a\  dnring'  a 

pehcd  of  reaction  in  which  the  doctrine  was  thought  to  have  gone 

too  far,  hut  th^T  did  not  End  acceptance ;  and  the  dangers  which 

gave  n«e  to  these  5u^r?e$tions  were  and  still  are  prorided  against 

in  another  way  by  the  derice  of  the  restraint  on  anticipation,  as 

curious  an  examj>Ie  as  any  that  English  law  presents  of  an  anomaly 

grafted  on  an  anomaly  [b\ 

Ju'lcrment       The  modem  loru$  cla»9t(us  on  the  subject  is  the  judgm^it  of 

hJ'^i^^'  Turner,  L.J..   in  Johus^m   t.  Galhigher  >},   which  had  the  full 

j/,}in«rf>n  r.  approval  of  the  Judicial  Committee  in  Lon*lon  Chortled  Bank  of 

C'AiUiiht^T,  A  lutralia  v.  L^mpriere  [d].     It  had  already  been  distinctly  followed 

**0*fut'nl    -^  ^jj^  Court  of  Appeal  in  Chancery  as  haying  placed  the  doctrine 

m'liU*'       upon  a  sound  foundation  (^).      The   general  result  was  to  this 

may  bind     effect : 

**Sae^  **Not  only  the  bonds,  bills,  and  promissory  notes  of  married 

without  women,  but  also  their  general  engagements,  may  affect  their  sepa- 
np*cial  rate  efetates  "  (3  D.  F.  J.  514) :  and  property  settled  to  a  married 
with'  woman's  separate  use  for  her  life,  with  power  to  dispose  of  it  by 

proved  or    deed  or  ^411,  is  for  this  purpose  her  separate  estate  (/). 
pn-Huiped        These  **  general  engagements  "  are  subject  to  the  forms  imposed 
rules  as  to   ^^  ^^^  Statute  of  Frauds  or  otherwise  on  the  contracts  made  in 
this.  pari  materia  by  persons  competent  to  contract  generally,  but  not  to 

any  other  form:  there  is  no  general  rule  that  they  must  be  in 
writing. 

A  **  general  engagement "  is  not  binding  on  the  separate  estate 
unless  it  appear  **  that  the  engagement  was  made  with  reference  to 
and  upon  the  faith  or  credit  of  that  estate  "  (3  D.  F.  J.  515). 

Whether  it  was  so  made  is  a  question  of  fact  to  be  determined  on 
all  the  circumstances  of  the  case :  it  is  enough  '*  to  show  that  the 
married  woman  intended  to  contract  so  as  to  make  herself — ^that  is 
to  say,  her  separate  property — the  debtor"  (L.  R.  4  P.  0.  597). 

Such  intention  is  presumed  in  the  case  of  debts  contracted  by  a 
married  woman  living  apart  from  her  husband  (3  D.  F.  J.  521). 
(This  tallies  with  the  rule  of  common  law,  which  in  this  case  ex- 
cludes ovon  as  to  necessaries  the  ordinary  presumption  of  authority 
to  pledge  the  husband's  credit:  see  notes  to  Manhy  y.  ScaU  in 
2  Sm.  L.  C.) 

[a]  See  Jones  v.  HnrrU,  9  Ves.  Cr.  393,  405. 
480,  497  ;  Parkes  v.  V'hife,  11  Ves.  (r)  3  D.  F.  J.  494,  609  sqq. 

209,  220  sqq. ;    and  collection  of  (rf)  L.  R.  4  P.  C.  672. 

ca.so«»  6  VcB.  17,  note.  {e)  PicardY,  Bine,  6  Oh.  274. 

(A)  Seo  Lord  Cottenham's  judg-  (/)  Mayd  v.  Field,  3  Ch.  D.  687, 

mcnt  in  Tiillett  v.  A nnstronp,  4  M.  &  693. 
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The  like  intention  is  inferred  where  the  transaction  would  be 
otherwise  unmeaning,  as  where  a  married  woman  gives  a  guaranty 
for  her  husband's  debt  (a)  or  joins  him  in  making  a  promissory 
note  (6). 

The  **  engagement"  of  a  married  woman  differs  from  a  contract, 
inasmuch  as  it  gives  rise  to  no  personal  remedy  against  the  married 
woman,  but  only  to  a  remedy  against  her  separate  property  (c). 
But  it  creates  no  specific  charge,  and  therefore  the  remedy  may  be 
lost  by  her  alienation  of  such  property  before  suit  (3  D.  F.  J.  515, 
519,  520-2)  (d). 

In  cases  where  specific  performance  would  be  granted  as  between 
parties  sui  iurisy  a  married  woman  may  enforce  specific  perform- 
ance of  a  contract  made  with  her  where  the  consideration  on  her 
part  was  an  engagement  binding  on  her  separate  estate  according 
to  the  above  rules ;  and  the  other  party  may  in  like  manner  enforce 
specific  performance  against  her  separate  estate  (e). 

The  language  of  the  Judicial  Committee  we  have  cited  as  to  the  The  sepa* 
married  woman's  intention  of  making  herself—  thai  t>,  her  separate  ^^^  ©atato 
property— HhQ  debtor,  suggests  that  the  separate  estate  may  be  artificial 
regarded  as  a  sort  of  artificial  person  created  by  Courts  of  Equity,  person, 
and  represented  by  the  beneficial  owner  as  an  agent  with  full 
powers,  somewhat  in  the  same  way  as  a  corporation  sole  is  re- 
presented by  the  person  constituting  it  for  the  time  being.    As  a 
contract  made  by  the  agent  of  a  corporation  in  his  employment 
can  bind  nothing  but  the  coporate  property  (/),  the  engagement 
of  a  married  woman  can  bind  nothing  but  her  separate  estate. 
This  way  of  looking  at  it  is  no  doubt  artificial,  but  may  possibly  be 
found  to  assist  in  the  right  comprehension  of  the  doctrine. 

Some  instances  of  ordinary  contracts  which  may  be  incidental  to  Applica- 
the  management  and  enjoyment  of  separate  estate,  so  that  it  would  tionB. 


(a)  Morrell  v.  Cotcan,  6  Gh.  D. 
166  (reversed  7  Oh.  D.  161,  but  only 
on  the  construction  of  the  docu- 
ment), where  no  attempt  was  made 
to  dilute  that  the  guaranty,  though 
not  expressly  referring  to  the  sepa- 
rate estate,  was  effectual  to  bina  it. 

(b)  Daviet  r.  Jenktnt^  6  Oh.  D. 
728. 

(e)  Hence,  before  the  Act  of 
1882,  the  married  woman,  not 
being  a  real  debtor,  was  not  sub- 
ject to  the  bankruptcy  law  in  re- 
spect of  her  separate  estate:  Ex 
parte  Jones,  12  Ch.  D.  484. 

(if)  Ace,  Bobinson  v.  Pickering, 
C.  A.  16  Ch.  D.  660,  which  decided 


that  a  creditor  of  a  married  woman 
on  the  faith  of  her  separate  estate 
is  not  thereby  entitled  to  a  chiuge 
on  her  separate  property,  or  to  an 
injunction  to  restrain  her  from 
dealing  with  it. 

{e)  The  cases  cited  in  Sug.  V.  &P. 
206,  so  far  as  inconsistent  with  the 
modem  authorities  (see  Ficard  y. 
Hine,  5  Ch.  274,  where  the  form  of 
decree  against  the  separate  estate  is 
given,  PHde  v.  Bubb,  7  Ch.  64), 
must  be  considered  as  overruled. 

(/)  Unless,  of  course,  hecontraots 
in  such  a  way  as  to  make  it  also  his 
own  personal  contract. 
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be  highly  inooiiTenient  if  the  separate  estate  were  not  bouod  by 
them,  are  given  in  the  jadgment  of  the  Judicial  Committee  aboTe 
referred  to  (L.  R.  4  P.  C.  at  p.  594). 

A  married  woman's  engagement  relating  to  her  separate  property 
will  have  the  same  effect  as  the  true  contract  of  an  owner  nu  iurit 
in  creating  an  obligation  which  will  be  binding  on  the  property  in 
the  hands  of  an  assignee  with  notice  (a). 

If  a  married  woman  becomes  sui  iuris  by  the  death  of  the  husband, 
judicial  separation  or  otherwise,  what  becomes  of  the  debts  of  hff 
separate  estate  ?  It  appears  that  they  do  not  become  l^sl  debts: 
for  this  would  be  to  create  a  new  right  and  liability  quite  different 
from  those  originally  created  by  the  parties ;  but  that  the  creditor's 
right  is  to  follow  in  the  hands  of  the  owner  or  her  representatiTCs 
the  separate  estate  held  by  her  at  the  time  of  contracting  the 
engagement,  and  still  held  by  her  when  she  became  $u%  iurity  but 
not  any  other  property.  Property  subject  to  a  restraint  on  antici- 
pation cannot  in  any  case  be  bound  (6).  A  kindred  and  stiU  open 
question  is  this :  Can  the  separate  estate  of  a  woman  married  before 
January  1,  1883,  be  held  liable  for  her  debts  contracted  before 
marriage  ?  Apart  from  recent  legislation  it  seems  no  less  difficult 
to  hold  that  the  coverture  and  the  existence  of  separate  property 
enable  the  creditor  to  substitute  for  a  legal  right  a  wholly  different 
equitable  right,  than  to  hold  that  the  cessation  of  the  ooTerture 
turns  that  sort  of  equitable  right  into  a  legal  debt.  It  has  been 
held  that  after  the  husband's  bankruptcy  the  wife's  separate  estate 
is  liable  in  equity  to  pay  her  debts  contracted  before  the  marriage  (e) ; 
but  Malins,  Y.-C,  seems  to  have  decided  this  case  partly  on  the 
ground  that  the  bankruptcy  was  evidence  that  the  settlement  of  tbe 
property  to  the  wife's  separate  use  was  fraudulent  as  agaiost  ber 
creditors.  Before  the  Debtors  Act,  1869,  when  a  married  woman 
and  her  husband  were  sued  at  law  on  a  debt  contracted  by  ber 
before  the  marriage  and  either  the  husband  and  wife  or  the  viie 
alone  had  been  taken  in  execution,  the  wife  was  entitled  to  be  dis- 
charged only  if  she  had  not  separate  property  out  of  which  the  debt 
could  be  paid  ((2);  and  an  order  for  payment  can  now  be  made 
under  s.  5  of  the  Debtors  Act  on  a  married  woman,  and  the  exist- 


(«)  Per  Jessel,  M.  R.,  Wame  v. 
Jloutledge,  18  Eq.  600. 

{b)  Pike  V.  Fiizgibbotiy  C.  A.  17 
Ch.  D.  454.  Earlier  cases  are  in- 
de^nsive.  For  the  view  taken  in  the 
Court  below  in  Johnson  v.  Gallnghny 
where  the  bill  was  filed  after  the 
death  of  the  husband,  see  3  D. 
F.  J.  49$,  and  the  decree  appealed 
from  at  p.  497. 


{c)  Chuhb  V.  Sireieh^  9  Bq.  SjJ. 
following  Biteoe  ▼.  Kennedtf^  brieST 
reported  in  marginal  not»  to  ^»(^ 
V.  Tenant,  1  Bro.  C.  C.  17.  1w 
decision  of  the  C.  A.  in  PO*  ▼.  ff' 
gibbon  throws  grreat  doubt  on  tbis* 

(rf)  Ivena  ▼.  ButUr,  7  B.  &  B. 
159,  26  L.  J.  Q.  B.  145 ;  /-jf  ▼• 
AmphUtt,  1  H.  &  C.  637,  32  L.  J 
Ex.  176. 
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enoe  of  sufficient  separate  estate  would  justify  commitment  in 
default  (a).  But  the  practice  of  the  Courts  in  the  exercise  of  this 
kind  of  judicial  discretion  does  not  throw  much  light  on  the  ques- 
tion of  a  direct  remedy. 

On  principle  it  should  seem  that  a  married  woman's  engagement  How  far  is 
with  respect  to  her  separate  estate,  while  not  bound  by  any  peculiar  *  mamed 
forms,  is  on  the  other  hand  bound  in  every  case  by  the  ordinary  «  engage- 
forms  of  contract ;  in  other  words,  that  no  instrument  or  transac-  ment " 
tion  can  take  effect  as  an  engagement  binding  separate  estate  ^^^^f 
which  could  not  take  effect  as  a  contract  if  the  party  were  sui  turn,  naiy  forms 
That  is  to  say,  the  creditor  must  first  produce  eyidence  appropriate  of  oon- 
to  the  nature  of  the  transaction  which  would  establish  a  legal  debt  ^'^^^ 
against  a  party  sui  iuris,  and  then  he  must  show,  by  proof  or  pre- 
sumption as  explained  above,  an  intention  to  make  the  separate 
estate  the  debtor.     There  is,  however,  a  decision  the  other  way.  McHenry 
In  McHenry  v.  Daviea  (6),  a  married  woman,  or  rather  her  separate  ^'  l^avies : 
estate,  was  sued  in  equity  on  a  bill  of  exchange  indorsed  by  her  in 
Paris.    It  was  contended  for  the  defence,  among  other  things,  that 
the  bill  was  a  French  bill  and  informal  according  to  French  law. 
Lord  Bomilly  held  that  this  was  immaterial,  for  aU  the  Court  had 
to  be  satisfied  of  was  the  general  intention  to  make  the  separate 
estate  liable,  of  which  there  was  no  doubt.     This  reasoning  is  quite 
intelligible  on  the  assumption  that  engagements  bind  separate 
estate  only  as  specific   charges ;   the  fact  that    the  instrument 
creating  the  charge  simulated  more  or  less  successfully  a  bill  of 
exchange  would  then  be  a  mere  accident  (c).    The  judgment  bears 
obvious  marks  of  this  theory ;  we  have  seen  indeed  that  it  was  ex- 
pressly adopted  by  the  same  judge  in  an  earlier  case  (ef),  and  wo 
have  also  seen  that  it  is  no  longer  tenable.    Take  away  this  as- 
sumption (as  it  must  now  be  taken  away)  and  the  reasoning  proves 
far  too  much :  it  would  show  that  the  indorser  tui  iuris  of  a  bad 
bill  of  exchange  ought  to  be  bound  notwithstanding  the  law  mer- 
chant, because  he  has  expressed  his  intention  to  be  bound.    The 
true  doctrine  being  that  the  **  engagement  *'  differs  from  a  contract 
not  in  the  nature  of  the  transaction  itself,  but  in  making  only  the 
separate  estate  the  debtor,  it  follows  that  in  all  that  relates  to  the 


£x. 


Dillon  y.  Cunningham^  L.  B. 
8  Ex.  23.  Here  the  married  woman 
had  been  sued  alone,  and  there  was 
no  plea  of  coverture :  but  probably 
the  same  course  would  be  taken  in 
the  case  of  a  judgment  agpainst 
husband  and  wife  for  the  wife^s  debt 
dum  tola. 

{b)  10  Eq.  88. 


(c)  Note,  however,  that  in  the 
case  of  pa^es  mi  iuris  a  bill  of 
exchange  cannot  be  treated  as  an 
equitable  assignment :  Shand  v.  1)h 
^tiJMon,  18  3Bq.  283.  Nor  a  cheque: 
Mopkinson  v.  Foster,  19  £q.  74. 

{d)  Shattoek  v.  Shatlock,  2  Eq. 
182  ;  $Hpra,  p.  647. 
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tiansaction  itself  the  ordinary  rules  and  limitations  of  oontrad 
apply.  In  Johnton  t.  Oallagher  it  is  assumed  that  a  married 
woman's  engagements  concerning  her  separate  interest  in  real 
estate  must  satisfy  the  conditions  of  the  Statute  of  Frauds  (a).  An 
engagement  which  if  she  were  sui  turis  would  owe  its  validity  as  a 
contract  to  the  law  merchant  must  surely  in  like  manner  satisfy 
tko  forms  and  conditions  of  the  law  merchant.  It  is  submitted, 
therefore,  that  McHenry  v.  Dames  {h)  is  not  law  on  this  point. 

It  has  been  held  that  the  Statute  of  Limitation,  or  rather  its 
analogy,  does  not  apply  to  claims  against  the  separate  estate ;  first 
in  an  obscurely  reported  case  at  the  Bolls  in  1723,  wben  the  modem 
doctrine  had  not  come  into  existence  (c),  and  then  in  a  modem  Irish 
case  where  the  Chancellor  adopted  this  decision,  and  adhered  to  his 
opinion  on  appeal,  the  Ijord  Justice  dissenting  (<f ).  These  authori- 
ties, such  as  they  are,  have  been  followed  by  Bacon,  V.-C.  (e). 

It  is  said  that  a  married  woman's  separate  estate  cannot  be  made 
liable  as  on  a  contract  implied  in  law  {quan^contrad  in  the  proper 
sense)  as  for  instance  to  the  repayment  of  money  paid  by  mistake 
or  on  a  consideration  which  has  wholly  failed  (/}.  But  the  deci- 
sions to  this  effect  belong  (with  one  exception)  to  what  we  have 
called  the  period  of  reaction,  and  are  distinctly  grounded  on  the 
ex])loded  notion  that  a  '*  general  engagement,*'  even  if  express,  is 
not  binding  on  the  separate  estate. 

The  exception  is  the  modem  case  of  Wright  v.  Chard  {g),  where 
y.-C.  Kindersley  held  that  a  married  woman's  separate  estate  was 
not  liable  to  refund  rents  which  had  been  received  by  her  aa  her 
separate  property,  but  to  which  she  was  not  in  fact  entitled.  But 
the  language  of  the  judgment  reduces  it  to  this,  that  in  the  still 
transitional  state  of  the  doctrine,  and  in  the  absence  of  any  prece- 
dent for  making  the  separate  estate  liable  in  any  case  without 
writing  (this  was  in  1859,  Johnson  t.  Oallagher  not  till  1861),  the 
Y.-C.  thought  it  too  much  for  a  court  of  first  instance  to  take  the 
new  step  of  making  it  liable  '*  in  the  absence  of  all  contract :  '*  and 
he  admitted  that  '*  the  modem  tendency  has  been  to  establish  the 
principle  that  if  you  put  a  married  woman  in  the  position  of  a  feme 
sole  in  respect  of  her  separate  estate,  that  position  must  be  carried 


{a)  3  D.  F.  J.  at  p.  614. 

(b)  10  £q.  88. 

(f )  Norton  v.  Turville,  2  P.  Wms. 
144,  and  see  8  Ir.  Gh.,  appx. 

(d)  Vaughan  v.  Walker^  6  Ir.  Ch. 
471,  8  t^.  458. 

\e)  Hodgson  Y»  WiU%am9<my  15  Ch. 
D.  87. 


(/)  3D.  F.  J.  512,  514,  referring 
to  Duke  of  Bolton  t.  WiUimwt»,  2 
Ves.  138 ;  Jones  v.  ffatTts^  9  Vea. 
493,  and  Aguilar  ▼.  Aguilar^  5 
Madd.  414. 

ig)  4  Drew.  673,  685 :  on  appeal, 
1  D.  F.  J.  667,  bat  not  on  this 
point. 
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to  the  full  extent,  short  of  making  her  personally  liable."  The  test 
of  liability  would  seem  on  principle  to  be  whether  the  transaction 
out  of  which  the  demand  arises  had  reference  to  or  was  for  the 
benefit  of  the  separate  estate. 

The  spirit  of  the  modem  authorities  is,  on  the  whole,  in  the  Tendency 
direction  of  holding  that  a  married  woman's  '* engagement"  differs  ^^^Qrity 
from  an  ordinary  contract  only  in  the  remedy  being  limited  to  her  and  legia- 
separate  property.    And  on  this  view  the  Married  Women's  Pro-  lation. 
perty  Act  of  1882  is  framed. 


Note  D.  (p.  128,  aboye). 

A  utkoritiea  on  limiU  of  corporate  powers. 

The  citations  here  given  are  intended  to  show  how  the  three 
distinct  topics  of  the  powers  of  corporations  as  such  («),  and  the 
application  to  them  of  (0)  the  rules  of  partnership  and  (7)  the  prin- 
ciples of  public  policy,  have  been  treated  by  our  Courts,  sometimes 
together  and  sometimes  separately.  They  are  arranged  in  an  order 
approximately  following  that  in  which  these  topics  have  been  men- 
tioned, according  as  one  or  the  other  is  most  prominent :  a  precise 
division  would  be  impossible  without  breaking  up  passages  from  the 
same  judgment  into  many  fragments,  but  the  indicating  letters  (a  3  7) 
are  used  to  call  attention  to  the  presence  of  the  above-mentioned 
special  classes  of  considerations  respectively.  It  may  be  observed 
that  some  of  those  dicta  which  seem  most  strongly  to  adopt  on  the 
first  head  the  theory  of  limited  special  capacities  occur  in  the  imme- 
diate neighbourhood  of  statements  coming  under  one  or  both  of 
the  other  heads,  which  in  all  probability  have  had  an  appreciable, 
though  it  may  be  an  undesigned  operation  in  modifying  the  form 
of  their  expression. 

Capaciiiea  incident  to  incorporation  generally,    Besolution  of  Ex.  Capacities 
Ch.  in  the  case  of  Sutton's  Hospital,  10  Co.  Rep.  30  6 :—  incident  to 

**  When  a  corporation  is  duly  created  all  other  incidents  are  tacite  J?^'^™! 
annexed  ....  and  therefore  divers  clauses  subsequent  in  the  ton's  Hoe- 
charter  are  not  of  necessity,  but  only  declaratory,  and  might  well  pi**^  <^**®- 
have  been  left  out.    As,  1.  by  the  same  to  have  authority,  ability, 
and  capacity  to  purchase ;  but  no  clause  is  added  that  they  may 
alien,  &c.,  and  it  need  not,  for  it  is  incident.     2.  To  sue  and  be  sued, 
implead  and  be  impleaded.     3.  To  have  a  seal,  &c. ;  that  is  also 


G'j4  appendix. 

declaratory,  for  when  they  are  moorp<»uted  they  may  make  or  m» 
what  seal  they  will.  [So  Shepp.  Touchst.  57 :  '  althou^  it  be  t 
corporation  that  doth  make  the  deed,  yet  they  may  eeal  with  any 
other  8eal  besides  their  common  eeal,  and  the  deed  neyer  the  wone/] 
4.  To  restrain  them  from  aliening  or  demising,  but  in  a  certain 
form ;  that  is  an  ordinance  testifying  the  King's  desire,  but  it  is 
but  a  precept  and  doth  not  bind  in  law." 

This  resolution  does  not  seem  to  have  been  yery  material  to  tke 
decision  of  the  case,  but  anything  reported  by  Coke  is  by  inyeteiate 
custom  exempt  from  criticism  of  this  kind ;  moreover  it  is  snj^rted 
by  the  opinion  of  Hobart,  C.  J.^  who  says  that  a  power  to  make 
by-laws,  though  given  by  a  special  clause  in  all  incorporations,  is 
-needless ;  "  for  I  hold  it  to  be  included  by  law  in  the  very  act  of 
incorporating,  as  is  also  the  power  to  sue,  to  purchase,  and  the  like/' 
(Hob.  211,  pi.  268.)  This  very  positive  statement  was  all  bat  lost 
sight  of  in  modem  cases  (a)  till  it  was  cited  by  Blackburn,  J.,  in 
Jiiche  V.  Ashhury  Ry,  Carriage  Co.,  L.  R.  9  Ex.  263-4: — 

''  This  seems  to  me  an  express  authority  that  at  oonunon  law  it » 
an  incident  to  a  corporation  to  use  its  common  seal  for  the  purpose 
of  binding  itself  to  anything  to  which  a  natural  person  could  bind 
himself,  and  to  deal  with  its  property  as  a  natural  person  migbt 
deal  with  his  own.  And  further,  that  an  attempt  to  forbid  this  on 
the  part  of  the  King,  even  by  express  negative  words,  does  not 
bind  at  law  (6).  Nor  am  I  aware  of  any  authority  in  conflict  with  this 
case  ....  I  take  it  that  the  true  rule  of  law  is  that  a  corporation 
at  common  law  has,  as  an  incident  given  by  law,  the  same  power 
to  contract,  and  subject  to  the  same  restrictions,  that  a  natural 
person  has.  And  this  is  important  when  we  come  to  construe  the 
statutes  creating  a  corporation." 

Growth  of       We  will  now  shortly  trace  the  growth  of  the  doctrine  of  t/jefia/ 

^*^J"      capacities  in  ColmanY.  Eastern  Counties  Ry,  Co,,  10  Beav.  1,  and 

^^^        similar  cases.    The  subject  was  novel,  many-sided,  and  embarrass- 

modem        ing ;  Parliament  was  called  on  to  make  and  the  Courts  to  constnie 

times.  statutory  powers  and  provisions  the  like  of  which  had  seldom  ii 

ever  been  made  or  construed  in  earlier  times ;  and  so  many  nev 

points  arose  for  legislative  precaution  and  judicial  discussion,  and 

it  took  so  much  time  and  labour  to  disentangle  them,  that  it  never 

occurred  to  anybody  to  think  that  the  common  law  could  hare 

(<f)  It  is  cited  by  Erie,  J.    in  violation  of  the  oonditioDS  of  the 

Bottock  y.  N.  Stajfurdshire  Ry.  Co.  charter  ia  not  void,  bat  the  Crown 

4  £.  &  B.  798,  819,  24  L.  J.  Q.  B.  has  a  remedy  by  proceeding  by  r*. 

226.  fa,  for  the  repeal  of  the  letters 

(b)  That  18,  a  corporate  act  in  patent,  see  id.  p.  264. 
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anything  of  importance  to  say  to  the  matter.  To  speak  plainly,  it 
is  clear  enough  that  Parliament  had  forgotten  all  about  the  Sutton's 
Hospital  case,  and  perhaps  it  is  not  surprising  that  the  Courts  did 
not  remember  it. 

In  Colman  y.  E,  C,  Ry,  Co*,  the  suit  was  by  a  shareholder  to  Colman  v. 
restrain  the  company  and  its  directors  from  applying  its  funds  in  ^  •  ^'  ^^' 
promoting  a  steam-packet  company  in  connexion  with  the  railway,  other  cases 
Injunction  granted.  Lord  Langdale,  in  the  course  of  his  judgment,  in  equity, 
spoke  of  the  exercise  of  a  railway  company's  powers  as  a  matter 
affecting  pubUc  rights  and  interests,  and  therefore  to  be  looked  into 
with  more  vigilance  than  the  conduct  of  an  ordinary  partnership, 
and  observed  how  desirable  it  was  that  the  property  of  railway  com- 
panies should  be  secure  from  being  pledged  to  unauthorized  specu- 
lations, so  that  investment  in  them  might  be  prudent  [7].    He 
further  expressed  his  clear  opinion  'Hhat  the  powers  which  are 
given  by  an  Act  of  Parliament,  like  that  now  in  question,  extend 
no  farther  than  is  expressly  stated  in  the  Act,  or  is  necessarily  and 
properly  required  for  carrying  into  effect  the  undertaking  and 

works  which  the  Act  has  expressly  sanctioned They  [the 

company]  have  the  power  to  do  all  such  things  as  are  necessary 
and  proper  for  the  purpose  of  carrying  out  the  intention  of  the 
Act  of  Parliament,  but  they  have  no  power  of  doing  anything 
beyond  it." 

Salomons  v.  Laing,  12  Beav.  339,  also  before  Lord  Langdale,  was 
a  suit  by  a  shareholder  to  restrain  the  London,  Brighton  and  South 
Coast  By.  Co.,  which  was  already  lawfully  possessed  of  many  shares 
in  the  Direct  London  and  Portsmouth  Co.,  from  taking  up  more 
shares  in  that  company  and  otherwise  assisting  it  out  of  the  South 
Coast  Co.'s  funds.  The  M.  B.  said:  **A  railway  company  incor- 
porated by  Act  of  Parliament  is  bound  to  apply  all  the  moneys  and 
property  of  the  company  for  the  purposes  directed  and  provided  for 
by  the  Act,  and  for  no  other  purpose  whatever."  He  went  on  to 
say  that  any  surplus,  after  the  purposes  of  the  Act  are  fulfilled, 
belongs  to  the  shareholders  as  dividend,  and  cannot  bo  disposed  of 
against  the  will  of  any  shareholder  [3].  **  Any  application  of  or 
dealing  with  ....  any  funds  or  money  of  the  companj'  ....  in 
any  manner  not  distinctly  authorized  by  the  Act,  is  in  my  opinion 
an  illegal  application  or  dealing  "  (p.  352).  In  a  later  stage  of  the 
case  (pp.  377,  382),  he  spoke  of  the  arrangement  between  the  two 
companies  as  "  fraud  against  the  legislature,  who  gave  them  their 
powers  for  purposes  entirely  different "  [7].  The  case  of  Cohen  v. 
Wilkinson  (12  Beav.  125,  138 ;  1  Mac.  &  G.  481),  which  arose  out 
of  the  same  series  of  transactions,  decided  that  a  railway  company 
is  bound  not  only  to  mako  r.othinj?  different  from  what  Parliament 
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intended  it  to  make,  but  to  make  nothing  less  than  the  whole : 
abandoning  a  material  part  of  the  scheme  is  in  fact  equiyalent  to 
substituting  a  different  scheme  (cp.  Hodgton  v.  Earl  of  Powis,  1 
D.  M.  O.  6). 

In  Bagshaw  v.  Ea$t  Union  Ry.  Co.  (7  Ha.  114)  it  was  laid  down 
that  capital  raised  under  an  Act  of  Parliament  for  a  specific  purpose 
defined  by  the  Act  cannot  be  applied  by  directors  (and  probably 
not  by  the  unanimous  assent  of  the  shareholders)  to  any  other 
purpose  than  such  as  the  company's  general  funds  might  be  applied 
to  [7] :  in  the  Court  of  Appeal  (2  Mac.  &  O.  389)  the  case  was  put 
more  on  the  ground  of  the  individual  shareholder's  right  to  have  his 
money  applied  only  to  the  specific  purpose  for  which  he  adTanced 
it  [B]. 

In  the  subsequent  cases  of  Beman  v.  Rufford,  1  Sim.  N.  S.  550 
(Lord  Cran worth,  V.-O.)  and  G.  N.  Railway  Co,  v.  E,  C,  Railway 
Co.,  9  Ha.  306  (Turner,  V.-C),  the  point  is  that  the  statutory  in- 
corporation of  a  railway  company  imposes  on  it,  with  reference  to 
the  interests  of  the  public  [7],  a  positiTC  duty  of  maintaining  and 
working  its  line,  and  it  must  not  enter  into  any  agreement  that 
amounts  to  a  delegation  or  abandonment  of  this  duty  (a) ;  in  Beman 
V.  Ruffordt  however,  the  strong  expression  occurs  that,  *'on  the 
principle  that  has  been  so  often  laid  down,  this  Court  will  not 
tolerate  that  parties  having  the  enormous  powers  which  railway 
companies  obtain  [7]  should  apply  one  farthing  of  their  funds  in  a 
way  which  differs  in  the  slightest  degree  from  that  in  which  the 
legislatui'e  has  provided  that  they  shall  be  applied  "  (p.  565).  The 
remarks  of  the  Lord  Justice  Turner  in  the  later  case  of  Shrewsbury 
<&  Birmingham  Ry.  Co.  v.  L.  &  N.  W.  Ry.  Co.,  4  D.  M.  G.  115,  132, 
are  less  strong;  in  Simp&on  v.  Westminster  Palace  Hotel  Co.,  2 
D.  F.  J.  141,  a  dissenting  shareholders'  suit,  he  seems  to  confine 
himself  to  the  power  of  a  meeting  to  bind  the  minority  on  partner- 
ship principles  [0]. 
East  We  have  dwelt  so  far  on  these  decisions  in  this  place  (though  one 

Anglian      ^^  ^^  ^|  ^j^q^j^  ^q  j^q^  q^q^  Ji^  their  language  really  postiilate  the 

case,  &c.      doctrine  of  limited  special  capacities)  because  they  had  much  weight 

at  common  in  East  Anglian  Railways  Co,  v.  E.  C,  Railway  Co,,  11  C.  B.  775, 

^*  21  L.  J.  C.  P.  23,  which  for  some  time  was  treated  as  a  leading 

case,  and  was  the  chief  obstacle  to  the  restoration  of  the  common 

law  doctrine  of  **  general  capacity."    Lord  Bramwell  has  expressed 

a  distinct  opinion  that  it  was  wrongly  decided:  11  Ch.  D.,  at  p.  501 : 

(a)  As  a  lease  of  the  undertaking,      and  control  of  the  line  to  another 
or  grant  of  exchmre  running  powers      company. 
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it  is  here  cited,  howeyer,  for  its  importance  in  the  history  of  the 
subject.  It  was  in  effect  the  case  of  an  agreement  by  one  railway 
company  to  promote  the  undertaking  of  another.  The  Court  said : 
''It  is  clear  that  the  Defendants  haye  a  limited  authority  only, 
and  are  a  corporation  only  for  the  purpose  of  making  and  main- 
taining the  railway  sanctioned  by  the  Act,  and  that  their  funds  can 
only  be  applied  for  the  purposes  directed  and  provided  for  by  the 
statute.''  (Nor  does  it  matter  that  an  application  of  funds  not 
authorized  by  the  Act  is  expected  to  be  for  the  profit  of  the  line.) 
"They  are  a  corporation  only  for  the  purpose  of  making  and  main* 
taining  the  Eastern  Counties  Railway.  Every  proprietor  when  he 
takes  shares  has  a  right  to  expect  that  the  conditions  upon  which 
the  Act  was  obtained  will  be  performed  •  .  .  the  public  also 
has  an  interest  in  the  proper  administration  of  the  powers  conferred 
by  the  Act  [7].  .  .  .  If  the  company  is  a  corporation  only  for 
a  limited  purpose,  and  a  contract  like  that  under  discussion  is  not 
within  their  authority,  the  assent  of  all  the  shareholders  to  such  a 
contract  [0],  though  it  may  make  them  all  personally  liable  to  per- 
form their  contract,  would  not  bind  them  in  their  corporate  capacity 
or  render  liable  their  corporate  fimds.*'  This  was  followed  by  jlfoc- 
gregor  v.  Dover  and  Deal  Bailway  Co,  (in  Ex.  Ch.),  18  Q.  B.  618,  22 
L.  J.  Q.  B.  69.  The  plaintiff  iii  error,  the  Chairman  of  the  South 
Eastern  Hailway  Co.,  had  undertaken  that  his  company  should 
guarantee  certain  parliamentary  expenses  of  the  Dover  and  Deal 
Company.  Held,  on  the  authority  of  the  last  case,  that  the  agree- 
ment was  void  as  an  attempt  to  bind  the  S.  E.  Company  to  do 
an  act  which  to  the  knowledge  of  both  parties  would  be  illegal ; 
"  not  merely  an  act  which  they  have  no  power  to  do,  but  an  act 
contrary  to  pubUc  policy  and  the  provisions  of  a  public  Act  ol 
Parliament  '*  [7]. 

In  Hart  v.  Easi^n  Union  Ry.  Co.,  1  Ex.  246,  21  L.  J.  Ex.  97,  in 
Ex.  Ch.  8  Ex.  116,  22  L.  J.  Ex.  20,  it  was  even  contended,  but 
without  success,  that  when  a  company  was  empowered  by  its  Act 
to  borrow  money  on  debentures,  there  was  no  right  of  action  on 
such  debentures  because  the  Act  had  no  words  expressly  giving  it, 
and  provided  another  special  remedy  in  certain  events.  Cp.  Slark 
V.  HighgaU  Archway  Co.,  6  Taunt.  792. 

But  this  doctrine  did  not  long  pass  unquestioned.    The  theory  of  Reaction 
general  capacity  was  upheld  in  8,  Yorkshire  Ry,  &  River  Dun  Co,  y.  y^j^^JL 
G.  N.  Ry.  Co.,  9  Ex.  55,  22  L.  J.  Ex.  305.    The  action  was  on  an  Sco,  Co.  v. 
agreement  that  the  defendant  company  should  have  the  use  of  the  G.  N.  B. 
plaintiff  company's  line  for  carrying  coal  for  21  years,  paying  tolls  ^^^^f  ^" 
on  a  scheme  framed  to  secure  to  the  plaintiff  company  a  dividend  Parke,  B. 

p.  u  u 
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Tar}*ing  with  the  quantity  of  coal  carried.  The  defendant  oompanT 
pleaded  that  the  agreement  was  unauthorized  and  Toid.  The  argu- 
ments himod  a  good  deal  on  the  question  whether  these  payments 
were  such  **  tolls"  as  contemplated  by  the  Bailways  Clauses  Con- 
Bolidation  Act,  and  on  that  ground  the  decision  in  farour  of  the 
agreement  was  aflirmed  in  the  Exchequer  Chamber  (9  Ex.  642), 
nothing  being  said  on  the  general  doctrine.  In  the  Court  below, 
Parke,  B.,  afterwards  Lord  Wensleydale,  expressed  his  opinion 
that  as  a  corporation  the  defendants  had  power  to  do  all  thin^ 
connected  with  the  management  of  the  concern  unless  prohibited 
by  the  Act  of  Parliament  (9  Ex.  67)  and  that  the  contract  was 
prima  facie  binding,  and  must  bo  enforced  if  it  could  not  be  made 
out  that  it  was  forbidden  by  the  Act  (9  Ex.  88,  22  L.  J.  Ex.  315). 
The  classical  passage  of  his  judgment,  as  it  may  now  fairly  be 
called,  is  as  follows : 

**  Generally  speaking,  all  corporations  are  bound  by  a  oovenant 
under  their  corporate  seal  properly  affixed,  which  is  a  legal  mode  of 
expressing  the  will  of  the  entire  body,  and  are  bound  as  much  as  an 
individual  is  by  his  deed.  Contracts  with  partnerships  stand  upon 
a  different  footing.  They  relate  to  the  power  of  one  member  of  a 
paiinership  to  bind  another,  and  constitute  a  branch  of  the  law  of 
principal  and  agent.  In  partnerships,  where  all  the  members  do 
not  concur  in  a  contract  (as  often  they  do  not)  one  partner  may 
bind  the  other  in  all  contracts  within  the  scope  of  their  ordinary 
partnership  dealings.  In  those  beyond,  the  individual  partners 
making  the  contract  are  bound,  not  the  other  partners.  But  cor- 
porations, which  are  creations  of  law,  are,  when  the  seal  is  properly 
affixed,  bound  just  as  individuals  are  by  their  own  contracts,  and 
as  much  as  all  the  members  of  a  partnership  would  be  by  a  contract 
in  which  all  concurred.  But  where  a  corporation  is  created  by  an 
Act  of  Parliament  for  particular  purposes  with  special  powers,  then 
indeed  another  question  arises.  Their  deed,  though  tmder  their 
corporate  seal,  and  that  regularly  affixed,  does  not  bind  them  if  it 
appears  by  the  express  provisions  of  the  statute  creating  the  corpo- 
ration, or  by  necessary  or  reasonable  inference  from  its  enactments^ 
that  this  deed  was  ultra  rtre«^that  is,  that  the  legislature  meant 
that  such  a  deed  should  not  be  made." 

^fl  view  This  is  adopted  ,by  Blackburn,  J.  in  his  judgment  in  Tatfhr  y. 
^^  ^  CAic^wfer  <fe  Midhurst  Railway  Co.,  L.  B.  2  Ex.  356,  383.  In  the 
quent  Exchequer  Chamber  Blackburn  and  Willes,  JJ.  were  a  dissentin|^ 

OMes.  minority :  the  decision  of  the  majority  was  reversed  in  the  House 

of  Lords,  L.  B.  4  II.  L.  628,  but  on  the  ground  that  the  aineement 

then  in  question  was  clearly  within  the  co 
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proper  business,  so  that  no  shareholder  conld  haye  objected  to  the 
directors  entering  into  it,  and  thus  the  more  general  question  was 
left  at  large.  The  judgments  of  the  dissenting  judges  below  re- 
main entitled  to  considerable  weight:  and,  at  all  events,  in  the 
words  of  Blackburn,  J.,  *'Lord  Wensley dale's  mode  of  stating  the 
proposition  has  been  adopted  as  expressing  the  true  doctrine,  by  the 
Ck)urt  of  Queen's  Bench  in  Chambers  y.  Manchester  A  Mil/ord  RaiU 
way  Co,,  6  B.  &  S.  688;  33  L.  J.  Q.  B.  268;  by  the  Court  of 
Common  Pleas  in  South  Wales  Railway  Co.  y.  Redmond,  10  C.  B. 
N.  S.  675  [see  per  Erie,  C.  J.  at  p.  682] ;  by  the  Court  of  Ex- 
chequer in  Bateman  y.  Mayor,  Ac,  of  Ashton-under-Lyne,  3  H.  & 
N.  323 ;  27  L.  J.  Ex.  458  [where,  howeyer,  one  member  of  the 
court  could  not  get  oyer  the  East  Anglian  Bailways  case,  though 
personaUynot  approving  it];  by  Lord  Cranworth,  C.  in  deUyer- 
ing  the  judgment  in  the  House  of  Lords  in  Shrewsbury  &  Birming^ 
ham  Railway  Co.  y.  N.  TT.  Railway  Co.,  6H.  L.  0.  113." 

Lord  Cranworth's  remarks  must  be  specially  cited. 

*'  Prima  facie  corporate  bodies  are  bound  by  aU  contracts  under  State- 
their  common  seal.    When  the  Legislature  constitutes  a  corporation  ?^^  ^' 
it  giyes  to  that  body  prima  facie  an  absolute  right  of  contracting.  ^  ^^^^^ 
But  this  prima  facie  right  does  not  exist  in  any  case  where  the  effect  in 
contract  is  one  which,  from  the  nature  and  object  of  the  incor-  ?°H^ 
poration,  the  corporate  body  is  expressly  or  impliedly  prohibited 
from  making  :  such  a  contract  is  said  to  be  uUra  vires  (a).    And  the 
question  here,  as  in  similar  cases,  is  whether  there  is  anything  on 
the  face  of  the  act  of  incorporation  which  expressly  or  impliedly 
forbids  the  making  of  the  contract  sought  to  be  enforced  "  (6  H.  L 
Cat  p.  135). 

The  actual  ground  of  decision  was  that  in  this  case,  whether  the 
contract  was  yalid  or  not,  the  time  had  not  arrived  at  which  it  was 
to  take  effect. 

Moreover  Lord  Wensleydale  was  enabled  to  repeat  his  opinion 
even  more  distinctly  in  the  House  of  Lords :  Scottish  N.  E.  Railway 
Co.  v.  Stewart,  3  Macq.  382,  415  (and  see  per  WiUes,  J.,  L.  B.  2 
Ex.  390-1). 

'*  There  can  be  no  doubt  that  a  corporation  is  fully  capable  of 
binding  itself  by  any  contract  under  its  common  seal  in  England 
and  without  it  in  Scotland,  except  when  the  statutes  by  which  it  is 
created  or  regulated  expressly  or  by  necessary  implication  prohibit 

(a)  This  term,  if  restricted  to  the  has  become  so  ambiguous  by  less 
dennition  here  given  of  it,  is  harm-  accurate  usage  that  we  have  pre- 
lessp"*'  ^  "'*nt ;  but  it      f erred  to  avoid  it. 

U  U2 
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Bach  oontittct  between  the  parties.  Prima  facit  all  its  oonizuts  ii$ 
Talid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out 
that  it  is  ayoided." 

Lord  St.  Leonards  took  the  same  view  in  E,  C,  J^.  Op.  t. 
Hawket  in  the  Court  of  Chancery  (see  1  D.  M.  G.  737, 752, 7a9-60\ 
and  still  more  clearly  in  the  House  of  Lords  (5  H.  L.  G.  331}. 

"  The  appellants  as  a  corporation  haye  all  the  jMwere  incident  ti 
a  corporation  except  so  far  as  they  are  restrained  by  their  act  of  in- 
corporation.  Directors  cannot  act  in  opposition  to  the  puipo^  ^<-" 
which  their  company  was  incorporated  [7],  but  short  of  that  th^ 
may  bind  the  body  just  as  [the  proper  officers,  &c.  of]  ooiporatioy 
in  general  may  do  "  (p.  373).  Again,  **  the  safety  of  men  in  tlif- 
daily  contracts  requires  that  this  doctrine  of  ultra  vira  should  be 
confined  within  narrow  bounds  "  (p.  371).  He  further  atat€d  the 
effect  of  this  and  other  shortly  preceding  decisions  of  the  House  & 
Lords  (which  however  do  not  much  illustrate  our  particular  sob- 
ject),  as  being  to  **  place  the  powers  and  liabilities  of  director?  ^^ 
their  companies  in  making  contracts  and  in  dealing  with  ttii.^ 
parties  upon  a  safe  and  rational  footing.  They  do  not  authens' 
directors  to  bind  their  companies  by  contracts  foreign  to  the  ps- 
poses  for  which  they  were  established,  but  they  do  hold  oompanifis 
bound  by  contracts  duly  entered  into  by  their  directors  for  purpo«3 
which  they  have  treated  as  within  the  objects  of  their  Acts,  at-l 
which  cannot  clearly  be  shown  not  to  fall  within  them''  [p*  ^^' 
and  see  L.  R.  9  Ex.  389).  This  case  is  the  more  important  a^ 
much  as  it  was  one  of  specific  performance  of  a  contract  to  pur(Jtf^ 
land  and  pay  a  sum  of  money  as  compensation  and  damages,  w* 
the  contract  was  enforced,  notwithstanding  that  in  the  result  tw 
land  was  not  wanted  by  the  company. 
Opinion  of  The  doctrine  was  also  discussed  by  Erie,  J.  in  Mayor  of  NannU 
Erie,  J.  ^  -^or/olk  By.  Co,,  4  E.  &  B.  397,  24  L.  J.  a  B.  105  (a  case  vh«< 
there  was  an  extraordinary  division  of  opinion  in  the  Court  on  t» 
questions  actually  before  them,  and  especially  whether  the  ptf* 
ticular  contract  was  or  was  not  unlawful  in  xUelf:  see  p.  235  aboye . 
He  thought  the  true  view  to  be  that  corporations  were  prohibits 
by  implication  only  from  using  their  parliamentary  powers  in  o:u«i 
to  defeat  the  purposes  of  incorporation,  and  criticized  the  judgmec* 
in  the  East  Anglian  case  as  too  wide  (4  E.  &  B.  415,  24  L.  J.  <^  ^ 
112) :  and  he  carefully  pointed  out  the  danger  of  overlookio^  ^ 
differences  between  a  dissenting  shareholder's  suit  in  equity  and  ^ 
action  by  a  stranger  against  the  corporate  body  (4  E.  &  B.  419.  -| 
L.  J.  Q.  B.  113).  The  same  learned  judge  further  said  in  Bo^^ 
V.  N.  Staffordshire  By,  Co.,  4  E.  &  B.  798,  819,  24  L.  J.  Q-  ^ 
225,  231  (this  however  was  not  a  case  of  contract),  citing  the  5«''^' 
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ffospiial  case,  **  By  common  law  the  creation  of  a  corporation  con- 
ferred on  it  all  the  rights  and  liabilities  in  respect  of  property, 
contracts,  and  litigation,  which  existence  confers  on  a  natural 
subject,  modified  only  by  the  formalities  required  for  expressing 
the  will  of  a  numerous  body.  .  .  Those  of  its  rights  and  liabili- 
ties which  are  unaffected  by  statute  exist  as  at  common  law." 

Turning  to  the  later  cases  in  courts  of  equity,  we  find  marked  Later 
signs  of  an  abandonment  of  their  earlier  view,  and  adhesion  to  the  *^®*®*  ^^ 
doctrine  of  general  capacity.  In  considering  the  power  of  building 
societies  (which  were  statutory  quasi-corporations ;  see  now  the  Act 
of  1874,  37  &  38  Vict.  c.  42),  to  borrow  money,  the  question  has 
been  treated  on  all  hands  as  being  not  whether  the  borrowing  of 
money  was  expressly  or  necessarily  permitted  by  the  statute,  but 
whether  it  was  forbidden  or  clearly  repugnant  to  the  constitution 
and  objects  of  the  society :  Laing  y.  Reed,  5  Ch.  4 ;  Ex  parte 
Williamson^  ib.  309  (notwithstanding  the  wording  of  the  head-note 
in  the  latter  case,  see  p.  312). 

And  in  Ex  parte  Birmingham  Banking  Co»,  6  Oh.  83,  the  Court  of 
Appeal  held  without  hesitation  that  an  incorporated  company  can 
prima  facie  mortgage  any  part  of  its  property,  and  this  as  well  for 
an  existing  debt  as  for  a  new  loan.  The  articles  of  association 
authorized  borrowing  on  mortgage,  but  the  Lords  Justices  did  not 
stop  to  discuss  whether  this  would  or  would  not  include  a  mortgage 
to  secure  pre-existing  debts  (a),  resting  this  part  of  their  decision 
on  the  general  power  of  a  body  corporate  to  "  hold  property  and 
dispose  of  it  as  freely  as  an  indiTidual,  unless  it  is  specially  pro- 
hibited from  so  doing  **  (James,  L.  J.  at  p.  87).  One  may  also  refer 
to  the  view  taken  by  Turner,  L.  J.  that  the  affirmative  provisions 
of  the  Companies  Clauses  Act  do  not  exclude  other  modes  of  con- 
tracting: WiUon  V.  West  Hartlepool  By.  Co,,  2  D.  J.  S.  475,  496. 
In  Bathes  ca,,  8  Ch.  D.  334,  the  Cr  A.  was  unanimously  of  opinion 
that  a  corporation  or  quasi-corporate  association  has  as  an  incident 
to  its  existence  the  same  power  of  compromising  claims  against  it 
that  a  natural  person  has. 

Lastly,  we  have  the  doctrine  of  general  capacity  deliberately  Biohev. 
adopted  by  the  whole  Court  of  Exchequer  Chamber  in  Biche  v.  ^^j!J"7» 
Ashbury  By,  Carriage  Co,,  L.  E.  9  Ex.  264,  sqq.    The  division  of  -^  qJ, 
the  Court  was  confined  to  the  questions  (i)  whether  a. company 
formed  under  the  Companies  Act,  1862,  is  forbidden  to  undertake 
business  substantially  beyond  its  objects  as  defined  in  the  memo- 

(fl)  A-  '^itrt  Motel  Co.,  6  Eq.  82. 
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landnm  of  asBocLition  and  (ii)  whetlier,  apart  from  this,  an  assent 
of  aU  the  shareboldetB  oonld  in  Hiis  case  be  infeiTed  in  fact  Hie 
dedaion  of  the  House  of  Lords  (L.  B,  7  H.  L.  653)  disposes  of  these 
qnestions  withont  teaching  the  general  doctrine. 

For  later  unsuccessfol  attempts  to  extend  the  so-called  doctrine 
of  ultra  rires,  see  A.^G,  T.  O.  E.  By.  Co.,  o  App.  Ca«  473;  L.  A 
S.  IT.  Ry,  Co.  T.  Frict,  11  Q.  B.  D.  485. 

A  corporation,  if  it  lawfully  carries  on  its  bnsiness  in  a  foreign 
country,  is  treated  by  the  Courts  of  that  country  "  as  a  creature  of 
the  law  of  its  own  country,  and  subject  to  aU  the  legislatiTe  control 
and  direction  that  may  be  properly  exercised  oyer  it  at  the  place  of 
its  creation : "  and  persons  dealing  with  it  are  bound  by  whaterer  is 
.  duly  done  under  the  laws  of  that  place  in  respect  of  its  powers  and 
obligations :  Catkoda  Sauihern  By.  Co.  y.  Oebhard,  109  U.  S.  (2  Dayis) 
at  p.  537. 

Application  of  doctrines  of  partnership  and  agency. 

Applioa-         A  case  in  which  this  view  appears  most  clearly,  and  indeed  exdu- 
tion  of         sively,  is  Simpson  y.  Denison,  10  Ha.  51.  The  suit  was  instituted  by 
SS^fw:    dissentient  shareholders  to  restrain  the  carrying  out  of  an  agreement 
Simpeon  r.  between  their  company  (the  Great  Northern)  and  another  railway 
Beniflon.     company,  by  which  the  Great  Northern  was  to  take  oyer  the  whole 
of  that  company's  traffic,  and  also  to  restrain  the  application  of  the 
funds  of  the  Great  Northern  Company  for  obtaining  an  Act  of  Par- 
liament to  ratify  such  agreement.    The  Y.-C.  Turner  treated  it  as 
a  pure  question  of  partnership :  *'  How  would  this  case  haye  stood  '* 
he  says  in  the  first  paragraph  of  the  judgment  *4f  it  had  been  the 
case  of  an  ordinary  limited  partnership  P  "    The  Bailways  Clauses 
Consolidation  Act  became  in  this  yiew  a  statutory  fonn  of  partner- 
ship articles,  to  which  eyery  shareholder  must  be  taken  to  haye 
assented :  and  the  general  ground  of  the  decision  was  that  '*  no 
majority  can  authorize  an  application  of  x>ai^ership  funds  to  a 
purpose  not  warranted  by  the  partnership  contract."    For  the  pur- 
pose of  the  case  before  the  Court  this  analogy  was  perfectly  legiti- 
mate ;  and  the  dissent  expressed  by  Parke,  B.  (in  South  Yorkshire, 
&€.  Co.  V.  O.  N.  B.  Co.,  9  Ex,  88,  22  L.  J.  Ex.  315),  must  be  con- 
sidered only  as  a  warning  against  an  unqualified  extension  of  it  to 
Statement   questions  between  the  corporate  body  and  strangers.    The  rule 
of  the  comes  out,  if  possible,  eyen  more  clearly  in  Pickering  y.  Stephengon, 

g[^^.    14  Eq.  322,  340,  where  it  is  thus  set  forth  by  Wickens,  V.-C. 
ing  r.  **  The  principle  of  jurisprudence  which  I  am  asked  here  to  apply  is 

Stephen-     j;^^  ^he  goyeming  body  of  a  corporation  that  is  in  fact  a  trading 
partnership  cannot  in  general  use  the  funds  of  the  community  for 
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any  purpose  other  than  those  for  which  they  were  oontributed. 
By  the  governing  body  I  do  not  of  course  mean  exclusiyely  either 
directors  or  a  general  council  (a),  but  the  ultimate  authority  within 
the  society  itself,  which  would  ordinarily  be  a  majority  at  a  general 
meeting.  According  to  the  principle  in  question  the  special  powers 
given  either  to  the  directors  or  to  a  majority  by  the  statutes  or 
other  constituent  documents  of  the  association,  however  absolute 
in  terms,  are  always  to  be  construed  as  subject  to  a  paramount  and 
inherent  restriction  that  they  are  to  be  exercised  in  subjection  to 
the  special  purposes  of  the  original  bond  of  association." 

It  is  to  be  observed  that  this  passage  contains  no  indication  of 
opinion  on  the  extent  to  which  a  corporation  may  be  bound  by  the 
unanimous  assent  of  its  members. 

Any  dissenting  shareholder  may  call  for  the  assistance  of  the  Bights  of 
Court  to  restrain  unconstitutional  acts  of  the  governing  body,  but  he  ^J^enting. 
must  do  so  in  his  proper  capacity  and  interest  as  a  shareholder  and  holders, 
partner.  If  the  Court  can  see  that  in  fact  he  represents  some  other 
interest,  and  has  no  real  interest  of  his  own  in  the  action,  it  will  not 
listen  to  him ;  as  when  the  proceedings  are  taken  by  the  direction  of 
a  rival  company  in  whose  hands  the  nominal  plaintiff  is  a  mere 
])uppet,  and  which  indemnifies  him  against  costs :  Forrest  v.  Man^ 
cheater,  &c.  By,  Co.,  4  D.  F.  J.  126 :  so  where  the  suit  was  in  fact 
instituted  by  the  plaintiff's  solicitor  on  grounds  of  personal  hos- 
tility, Bobaon  v.  Dodds,  8  Eq.  301.  But  if  he  has  any  real  interest 
and  is  proceeding  at  his  own  risk,  he  is  not  disqualified  from  suing 
by  the  fact  that  he  has  collateral  motives,  or  is  acting  on  the 
suggestion  of  strangers  or  enemies  to  the  company,  or  even  has 
acquired  his  interest  for  the  purpose  of  instituting  the  suit :  Colman 
V.  £!,  0.  By»  Co,y  supra;  Seaton  v.  Grant ,  2  Ch.  459;  Bloxam  y. 
Metrop.  By.  Co,,  3  Ch.  337.  For  full  collection  of  cases,  see  Lind-  Parties  to 
ley,  2.  1001 .  As  a  rule  the  plaintiff  in  actions  of  this  kind  sues  on  ^  ^^' 
behalf  of  himself  and  all  other  shareholders  whose  interests  are 
identical  with  his  own ;  but  there  seems  to  be  no  reason  why  he 
should  not  sue  alone  in  those  cases  where  the  act  complained  of 
cannot  be  ratified  at  all,  or  can  be  ratified  only  by  the  unanimous 
assent  of  the  shareholders:  Hooh  v.  G.  W.  By.  Co.,  3  Ch.  262. 
There  is  another  class  of  cases  in  which  abuse  of  corporate  powers 
or  authorities  is  complained  of,  but  the  particular  act  is  within  the 
competence  of,  and  may  be  affirmed  or  disaffirmed  by,  *'  the  ulti- 
mate authority  within  the  society  itself  "  (in  the  words  of  Wickens, 

(a)  Referring  to  the  peculiar  constitution  of  the  company  then  in 
question. 
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Y.-C,  jxist  now  cited),  and  therefore  the  oorporation  itself  is  prima 
facie  the  proper  plaintiff.  See  Lindley,  2. 895  sqq.  Gray  y.  Lewis^ 
8  Ch.  1035,  1051 ;  MacDougail  t.  Gardiner,  10  Ch.  606,  1  Ch.  D. 
13,  21 ;  Bueeell  v.  Wakefield  Waterworke  Co.,  20  Eq.  474.  '^The 
majority  are  the  only  persons  who  can  complain  that  a  thing  which 
they  are  entitled  to  do  has  been  done  irregularly  *'  (a).  The  excep- 
tion is  when  a  majority  have  got  the  government  of  the  corporation 
into  their  own  hands,  and  are  using  the  corporate  name  and  powers 
to  make  a  profit  for  themselyes  at  the  expense  of  the  minority ; 
then  an  action  is  rightly  brought  by  a  shareholder  on  behalf  of 
himself  and  others,  making  the  company  a  defendant :  Menier  v. 
Hooper* i  Tdegraph  Worke,  9  Oh.  350;  Maeon  y.  Harris  (G.  A.),  11 
Ch.  D.  97.  We  mention  these  cases  only  to  distinguish  them  from 
those  with  which  we  are  now  concerned. 

Limited  With  regard  to  the  doctrine  of  limited  agency,  and  to  its  peculiar 

^^^  ^  importance  in  the  case  of  companies  constituted  by  public  documents, 
Ao.  '  aU  persons  dealing  with  them  being  considered  to  know  the  contents 
of  those  documents  and  the  limits  set  to  the  agent^s  authority  by 
them,  it  may  be  useful  to  give  Lord  Hatherley's  concise  statement 
of  the  law  (when  V.-G.)  in  Fountaine  y.  Carmarthen  By,  Co.,  5  Eq. 
316,  322. 

**  In  the  case  of  a  registered  joint-stock  company,  all  the  world 
of  course  have  notice  of  the  general  Act  of  Parliament  and  of  the 
special  deed  which  has  been  registered  pursuant  to  the  proyisions 
of  the  Act,  and  if  there  be  anything  to  be  done  which  can  only  be 
done  by  the  directors  under  certain  limited  powers,  the  person  who 
deals  with  the  directors  must  see  that  those  Kmited  powers  are  not 
being  exceeded.  If,  on  the  other  hand,  as  in  the  case  of  Royal 
British  Bank  y.  Turquand  {h),  the  directors  haye  power  and  autho- 
rity to  bind  the  company,  but  certain  preliminaries  are  required  to 
be  gone  through  on  the  part  of  the  company  before  that  power  can 
be  duly  exercised,  then  the  person  contracting  with  the  directors  is 
not  bound  to  see  that  all  these  preliminaries  have  been  observed. 
He  is  entitled  to  presume  that  the  directors  are  acting  lawfully  in 
what  they  do.  That  is  the  result  of  Lord  Campbell's  judgment  in 
Boyal  British  Bank  v.  Turquand.**  For  fuller  exposition  see  Lind« 
ley,  1.  253,  334. 

(fl)  Mollish,  L.  J.,   1  Gh.  D.  at  Light  Co.  v.  Silher,  12  Ch.  D.  717 ; 

p.  26.   As  to  a  shareholder's  ri^ht  to  Barben  y.  PhiUipit,  23  Ch.  D.  14, 

usethe  company's  name  as  plamtifP,  29,  38. 

Bee  l^ender  v.  Zushingtott,  0  Ch.  D.  (^  6  E.  &  B.  248,  6  ibid,  327, 

70 ;  Buekcit  v.  Gotcr,  ib.,  82 ;  SUbir  24  L.  J.  Q.  B.  327,  25  ibid.  327. 
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The  contrast  of  the  two  classes  of  cases  is  well  shown  in  Boyal  Boyal 
British  Bank  v.  Turquand  {supra)  and  Balfour  v.  Ernest,  5  C.  B.  ^"^^ 
N.  S.  601,  28  L.  J.  C.  P.  170.    In  the  former  case  there  was  power  Turqiuuid 
for  the  directors  to  borrow  money  if  authorized  by  resolution :  and  &o. 
it  was  held  that  a  creditor  taking  a  bond  from  the  directors  under 
the  company's  seal  was  not  bound  to  inquire  whether  there  had  been 
a  resolution.    Jervis,  C.  J.  said  in  the  Exchequer  Chamber  (the  rest 
of  the  Court  concurring) : — 

''We  may  now  take  for  granted  that  the  dealings  with  these 
companies  are  not  like  dealings  with  other  partnerships,  and  that 
the  parties  dealing  with  them  are  bound  to  read  the  statute  and 
the  deed  of  settlement.  But  they  are  not  bound  to  do  more.  And 
the  party  here  on  reading  the  deed  of  settlement  would  find  not  a 
prohibition  from  borrowing,  but  a  permission  to  do  so  on  certain 
conditions.*' 

The  same  principle  has  been  followed  in  many  later  cases  {Ex 
parte  Eagle  Insurance  Co,,  4  K.  &  J.  549,  27  L.  J.  Ch.  829;  Camp- 
belVs  ca.  Ac,  9  Ch.  1,  24 ;  Totterddl  y.  Fareham  Brick  Co.,  L.  E.  1 
C.  P.  674 ;  Re  County  Life  Assce,  Co,,  5  Ch.  288,  a  very  strong  case, 
for  the  persons  who  issued  the  policy  were  assuming  to  carry  on 
business  as  directors  of  the  company  without  any  authority  at  all ; 
Romford  Canal  Co,,  24  Ch.  D.  85),  and  it  was  decisively  affirmed  by 
the  House  of  Lords  in  Mahony  y.  East  Holyford  Mining  Co,,  L.  E. 
7  H.  L.  869.  In  that  case  a  bank  had  honoured  cheques  drawn  by 
persons  acting  as  directors  of  the  company,  but  who  had  neyer 
been  properly  appointed ;  and  these  payments  were  held  to  be  good 
as  against  the  liquidator,  the  dealings  haying  been  on  the  face  of 
them  regular,  and  with  de  fado  officers  of  the  company.  Share- 
holders who  allow  persons  to  assume  office  and  conduct  the  com- 
pany's business  are,  as  against  innocent  third  persons,  no  less 
bound  by  the  acts  of  these  de  facto  officers  than  if  they  had  been 
duly  appointed.  It  is  for  the  shareholders  to  see  that  unautho- 
rized persons  do  not  usurp  office,  and  that  the  business  is  properly 
done  (a). 

In  Balfour  y.  Ernest  the  action  was  on  a  biU  giyen  by  directors 
of  an  insurance  company  for  a  claim  imder  a  policy  of  another 
company,  the  two  companies  haying  arranged  an  amalgamation ; 
this  attempted  amalgamation,  howeyer,  had  been  judicially  deter- 
mined to  be  yoid :  Ernest  y.  Nicholls,  6  H.  L.  C.  401,  reyg.  S.  C. 
nom.  Port  of  London  Co,*s  case,  5  D.  M.  G.  465.  The  directors  had 
I)ower  by  the  deed  of  settlement  to  borrow  money  for  the  objects 
and  business  of  the  company  and  to  pay  claims  on  policies  granted 

(a)  Opinion  of  jndges,  at  p.  880 ;  per  lord  Hatherley,  at  pp.  897-8. 
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by  tho  company,  and  they  had  a  pover  to  make  and  aocept  bills, 
&c.  which  was  not  restricted  in  terms  as  to  the  objects  for  which 
it  might  be  exercised.  It  was  held  that,  taking  this  with  the  other 
provisions  of  the  deed,  they  could  bind  the  company  hy  bills  of 
exchange  only  for  its  ordinary  purposes,  and  not  in  pursuance  of  a 
void  scheme  of  amalgamation,  that  the  plaintifiFs  must  be  taken  to 
have  known  of  their  want  of  authority,  which  might  haye  been 
ascertained  from  the  deed,  and  that  thoy  therefore  could  not  re- 
cover. "This  bill  is  drawn  by  procuration,'*  said  Willes,  J., 
**  and  unless  there  was  authority  to  draw  it  the  company  are  not 
liable  (a)  .  .  .  this  is  the  bare  case  of  one  taking  a  bill  fzxym 
Company  A.  in  respect  of  a  debt  due  from  Company  B.,  there 
being  nothing  in  the  deed  (which  must  be  taken  to  have  been 
known  to  the  plaintiffH)  to  confer  upon  the  directors  authority  to 
make  it." 

The  connexion  with  ordinary  partnership  law  is  brought  out  in 
the  introductory  part  of  Lord  Wensleydale's  remarks  in  Eme$i  y. 
NicholU  (6  H.  L.  C.  401,  417):— 

'*  The  law  in  ordinary  partnerships,  so  far  as  relates  to  the  powers 
of  one  partner  to  bind  the  others,  is  a  branch  of  the  law  of  principal 
and  agent.  Each  member  of  a  complete  partnei-ship  is  liable  for 
himself,  and  as  agent  for  the  rest  binds  them,  upon  all  CQntracts 
made  in  the  course  of  the  ordinary  scope  of  the  partnership  business. 
.  .  •  .  Any  restriction  upon  the  authority  of  each  partner, 
imposed  by  mutual  agreement  among  themselves,  could  not  affect 
third  persons,  unless  such  persons  had  notice  of  them ;  then  they 
could  take  nothing  by  contract  [ec.  as  against  the  firm]  which  thoee 
restrictions  forbade.  [The  law  in  this  form,  t.e.,  the  presumption 
of  every  partner  being  the  agent  of  the  firm,  being  obviously  in- 
applicable to  joint-stock  companies],  the  legislature  then  devised 
the  plan  of  incorporating  these  companies  in  a  manner  unknown  to 
the  common  law,  with  special  powers  of  management  and  liabilities, 
providing  at  the  same  time  that  all  the  world  should  have  notice 
who  were  the  persons  authorized  to  bind  all  the  shareholders  by 
requiring  the  co-partnership  deed  to  be  registered  •  .  and  made 
accessible  to  all."  The  continuation  of  the  passage,  however,  goes 
too  far ;  in  fact,  it  disregards  the  distinction  established  by  Ihyal 
British  Bank  v.  Turquand,  and  the  Courts  have  distinctly  declined 
to  adopt  it  [Agar  v.  Athenceum  Life  A$8ce.  Soc.j  3  C.  B.  N.  S.  725, 
27  L.  J.  C.  P.  95 ;  Prince  of  Wales  Aeece,  Co.  v.  Harding,  B.  B.  ft 


{a)  In  form  it  was  a  bill  drawn      cashier,  and  sealed  with  the  com- 
by  two  directors  on  the  company's      pany^s  eeaL 
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E.  183,  27  L.  J.  Q.  B.  297).    The  last  case  of  this  class  is  ChapUo 
y.  Brunswick  Building  Society^  6  Q.  B.  D.  696. 

We  now  pass  on  to  the  cases  which  show  how  far  transactions  in  Ratifioa- 
the  conduct  of  a  company's  affairs  which  in  their  inception  were  ^^°^  ^^. 
inyalid  as  against  any  dissenting  shareholder  may  neyertheless  he  traiuac- 
made  hinding  on  the  partnership  and  decisiye  of  its  collectiye  rights  tions  hy 
(at  all  events  as  hetween  the  company  and  its  own  past  or  present  *f???* 
memhers)  hy  the  subsequent  assent  of  all  the  shareholders,  though  ghare- 
such  assent  be  informal  and  shown  only  by  acquiescence.     The  holders, 
leading  examples  on  this  head  are  giyen  by  the  well-known  cases  Spaokxnan 
in  the  House  of  Lords  which  arose  in  the  winding-up  of  the  Agri-  ^q.  con.' 
culturists*  Cattle  Insurance  Company.  sidered. 

They  have  been  relied  on  as  authorities  for  the  proposition  that 
the  unanimous  assent  of  shareholders  may  bind  a  company  in  its 
corporate  capacity  to  anything :  but  since  the  decision  of  the  House 
of  Lords  in  Ashhury  By.  Carriage  Jk  Iron  Co,  y.  Biche,  L.  R.  7  H.  L. 
653,  this  yiew  is  untenable.  *'  Li  no  one  of  those  cases,"  observed 
Lord  Cairns,  "  was  there  any  question  as  to  whether  the  power  of 
the  whole  company  had  been  exceeded  "  (L.  R.  7  H.  L.  674).  The 
whole  matter  was  one  of  the  internal  constitution  and  affairs  of  the 
company,  and  there  was  no  occasion  to  consider  to  what  extent  or 
in  what  transactions  the  assent  of  shareholders  was  capable  of 
binding  the  company  as  against  strangers.  Moreover,  the  irregular 
act  which  was  ratified  was  unauthorized  as  to  the  manner  and  form 
of  it,  but  belonged  to  an  authorized  class,  as  pointed  out  by  Lord 
Romilly  (L.  R.  3  H.  L.  244-5)  (a).  The  general  nature  of  the  facts 
was  thus:  At  a  meeting  of  the  company  an  arrangement  was 
agreed  to,  afterwards  called  the  Chippenham  arrangement,  by 
which  shareholders  who  elected  to  do  so  within  a  certain  time 
might  retire  from  the  company  on  specified  terms  by  a  nominal 
forfeiture  of  their  shares.  The  deed  of  settlement  contained  pro* 
visions  for  forfeiture  of  shares,  but  not  such  as  to  warrant  this 
arrangement.    It  was  held — 

In  Evans  y.  Smallcomhe,  L.  R.  3  H.  L.  249,  that  the  Chippenham 
arrangement  could  be  supported  (as  haying  become  part  of  the 
internal  regulations  of  the  company)  only  by  the  assent  of  all  the 
shareholders,  but  that  in  fact  there  was  knowledge  and  acquiescence 
sufficiently  proving  such  assent.  A  shareholder  who  had  retired  * 
on  the  terms  of  the  Chippenham  arrangement  was  therefore  not 
liable  to  be  put  on  the  list  of  contributories.    (Cp.  Brotherhood's 

(a)  See  also  the  judgment  of  Archibald,  J.,  in  Siche  v.  A$hbury  By. 
Carriage  Co,,  L.  R.  9  Ex.  289. 
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oa.,  4  D.  F.  J.  06O,  au  earlier  and  amilar  decision  in  the  same 
winding-up.) 

In  Spachnan  y.  Evans,  16.,  171,  that  a  later  and  distinct  com- 
promise made  with  a  smaller  number  of  dissentient  shareholders 
had  not  in  fact  been  communicated  to  all  the  shareholders  as  dis- 
tinct from  the  Chippenham  arrangement,  and  could  not  be  deemed 
to  have  been  ratified  by  that  acquiescence  which  ratified  the  Chip- 
penham arrangement;  and  that  a  shareholder  who  had  retired 
under  this  later  compromise  was  therefore  rightly  made  a  con- 
tributory. 

In  IlottId$uH>rth  y.  Evana,  t&.,  263,  that  time  was  of  the  essence  of 
the  Chippenham  arrangement,  so  that  when  a  shareholder  was 
allowed  to  retire  on  the  terms  of  the  Chippenham  arrangement 
after  the  date  fixed  for  members  to  make  their  election,  this,  in 
fact,  amounted  to  a  distinct  and  special  compromise,  which  ought 
to  haye  been  speciaUy  communicated  to  all  the  shareholders :  this 
case  therefore  followed  Spademan  y.  Evans  (a).  Cp.  Stewart^ 9  ca,, 
1  Ch.  511. 

The  question  of  the  shareholders*  knowledge  or  assent  in  each 
case  inyolyed  delicate  and  difficult  inferences  of  fact,  and  on  these 
the  opinions  of  the  Lords  who  took  part  in  the  decisions  were 
seriously  diyided.  It  may  perhaps  also  be  admitted  that  on  some 
inferences  of  mixed  fact  and  law  there  was  a  real  difference ;  but 
it  may  safely  be  affirmed  that  on  any  pure  question  of  law  there 
was  none  (6).  These  cases  appear  to  establish  in  substance  the 
following  propositions  i  (1).  For  the  purpose  of  binding  a  company 
as  against  its  own  shareholders,  irregular  transactions  of  an  autho- 
rized class  may  be  ratified  by  the  assent  of  all  the  indiyidual  share- 
holders. (2).  Such  assent  must  be  proyed  as  a  fact.  Acquiescence 
with  knowledge  or  full  means  of  knowledge  may  amoimt  to  proof 
of  assent,  and  lapse  of  time,  though  not  conclusiye,  is  materud. 
The  conyerse  proposition  that  the  assent  of  a  particular  shareholder 
will  bind  him  to  an  irregular  transaction  as  against  the  company  is 
likewise  well  established,  but  does  not  fall  within  our  present 
scope.  See  Campbell* b  ca.,  &c.,  9  Ch.  1. 
Phosphate  The  later  case  of  Phosphate  of  Lime  Co,  y.  (hreen,  L.  R.  7  C.  P.  43, 
of  Lime  ^i^g  Qf  much  the  same  kind  though  in  a  different  form.  The  action 
Green.  ^^  ^7  ^^  company  against  past  shareholders  for  a  debt,  and  the 
defence  rested  on  an  accord  and  satisfaction  which  had  been  effected 
by  an  irregular  forfeiture  of  the  defendant's  shares,  and  which  in  the 

(a)  See  also  Lindley,  1.  740,  743,  (A)  See  per  WiUes,  J.,  L.  R.  7 

and  L.  R.  7  C.  P.  61-2,  and  note      C.  P.  60. 
the  remark  of  Willes,  J.,  p.  63. 
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result  was  upheld  on  the  ground  of  the  shareholder's  acquiescence. 
There  is  nothing  to  throw  any  light  on  the  question  whether  in  the 
case  of  a  trading  company  formed  under  the  Companies  Act,  1862, 
there  is  any  class  of  acts  which  not  even  the  unanimous  assent  of 
shareholders  can  ratify :  it  was  not  necessary  to  consider  the  exist* 
ence  of  such  a  distinction,  nor  was  it  brought  to  the  attention  of  the 
Court.  Note  that  the  difficulty  as  to  inferences  of  fact  was  much 
less  than  in  the  cases  before  the  House  of  Lords,  as  the  Court  had 
to  say,  not  whether  there  had  been  acquiescence,  but  whether  there 
was  evidence  from  which  a  jury  might  reasonably  haye  found 
acquiescence  (see  pp.  61,  62)  (a). 

Doctrine  of  public  policy. 

In  E,  C.  Ry,  Co,  v.  IlawhtSy  5  H.L.  C.  331,  Lord  Cranworth,  who  Public 
as  we  have  seen  was  a  decided  upholder  of  the  prima  facie  unlimited  S^^^^, 
capacity  of  corporations,  after  citing  Colman   v.  E,  C,  By,  Co,,  ^  Hawkes 
ScUomone  v.  Lainy,  Bagehaw  y.  E,  Union  By,  Co,  (see  above,  pp.  655, 
656),  expressed  himself  as  follows : — **  It  must  be  now  considered 
as  a  woU  settled  doctrine  that  a  company  incorporated  by  Act  of 
Parliament  for  a  special  purpose  cannot  devote  any  part  of  its 
funds  to  objects  unauthorized  by  the  terms  of  its  incorporation, 
however  desirable  such  an  application  may  appear  to  be.*'    In  this 
case  the  disputed  contract  was  held  good,  and  the  distinction  was 
pointed  out  between  an  act  which  is  forbidden  or  illegal  in  itself, 
f.  g,y  obstructing  a  navigable  river  by  building  a  bridge  across  it, 
as  in  Mayor  of  Norwich  v.  Norfolk  By,  Co.,  4  E.  &  B.  397,  and  an 
act  which  is  merely  unauthorized  as  between  directors  and  share- 
holders.   A  pretty  full  account  of  this  case  is  given  in  the  judg-  Taylor  r. 
ment  of  Blackburn,  J.  in  Tayl(yr  v.  Chichester  <fe  Midhurat  By,  Co,,  ?"^^A^ 
L.  E.  2  Ex.  356,  386—9 ;    and  the  effect  of  the  doctrine  of  public  ^^*^^'^' 
policy  in  imposing   restrictions  on  corporate   action  which  are 
beyond  and  independent  of  the  rights  of  individual  shareholders, 
and  which  therefore  their  assent  is  powerless  to  remove,  is  explained 
in  a  subsequent  passage  of  the  same  judgment,  which  points  out 
that  in  incorporating  a  company  the  legislature  has  two  distinct 
purposes,  the  convenience  of  the  shareholdera  and  the  benefit  of 
the  public.    Every  shareholder  has  rights  against  the  corporation 
analogous  to  those  of  partners  between  themselves,  and  may  object 
to  unauthorized  acts  being  done.    These  individual  rights  however 
may  be  waived.    But  if  the  legislature  actually  forbids  the  com- 
pany to  enter  upon  certain  transactions,  then  no  assent  will  make 

(a)  See  further  on  the  subject  of  ratification  by  comnanies,  Lindley  1. 
258-263.  ^         .  I  / 
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such  ti*an8action8  binding.     Whether  such  a  prohibition  exists 
depends  in  each  case  on  the  construction  of  the  statute  (pp.  378-9). 


Ashbiiry         How  far  the  Court  should  be  guided  in  the  construction  of  soch 
Ry .  Car-     statutes  by  the  consideration  of  the  general  policy  of  such  legialatioii 
r.  Riche.     ^  ^  question  on  which  there  has  been  much  difference  of  opinion. 
Policy  of         We  haye  already  referred  shortly  to  Ashhury  By,  Carriagt  Co.  t. 
Companies  jUcJ^f^    In  this  case  the  distinct  question  arose  (for  the  first  time  it 
is  believed),  whether  the  Companies  Act  of  1862  does  or  does  not 
forbid  a  company  formed  under  it  to  bind  itself  by  contract  to  an 
undertaking  beyond  the  purposes  specified  in  the  memorandum  of 
association.    The  12th  section  of  the  Act  says  that  a  company  shall 
not  alter  its  memorandum  of  association  except  in  certain  paitica- 
lars  as  to  capital  and  shares  (a) ;   the  Exchequer  Chamber  was 
equally  divided  as  to  the  effect  of  this.     Blackburn,  Brett  and 
Grove,  J  J.  were  of  opinion  that  it  did  not  amount  to  making  com- 
panies incapable  of  binding  themselves  to  anything  beyond  the 
scope  of  the  memorandum ;   Archibald,  Keating  and  Qoain,  JJ* 
held  that  it  did.    They  thought  it  to  be  "  the  policy  as  well  as  the 
true  construction"  of  the  Act  '^to  ignore  (so  to  speak)  the  existence 
of  the  corporation  and  the  power  of  the  shareholders,  even  when 
unanimous,  to  contract  or  act  in  its  name  for  any  purpose  substan- 
tially beyond  or  in  excess  of  its  objects  as  defined  by  the  memo- 
'  randum  of  association "  (p.  291).    Admitting  that  a  corpontion 
has  prima  facie  as  incident  at  Common  Law  the  large  powers  laid 
down  in  the  Sutton* a  Hospital  case,  10  Co.  Bep.  30  h,  and  citing  the 
statement  of  the  law  by  Lord  Cranworth  in  Shrewsbury  and  Bit' 
mingham  By.  Co,  v.  N,  IF.  By,  Co.  (given  above,   p.  659),  the 
judgment  of  Archibald,  J.  (L.  B.  0  Ex.  pp.  292-3),  proceeds  to  say 
that  **the  presumption  of  a  prima  facte  general  authority  to  con- 
tract" is  rebutted  by  the  **  express  provision  that  the  scope  and 
objects  of  the  company  as  originally  declared  by  its  memorandum 
of  association  shall  be  unchangeable."    The  corporation  may  be 
regarded  as  non-existent  for  the  purpose  of  contracts  beyond  these 
objects ;   and  if  so,  the  individual  assents  of  aU  the  shar^olders 
cannot  give  the  ideal  legal  body  of  the  corporation  a  capacity  of 
which  the  legislature  has  deprived  it,  so  as  to  render  an  agreement 
substantially  beyond  the  defined  objects  **  a  contract  of  the  ideal 
legal  body,  which  exists  only  as  a  corporation  and  with  powers  and 
capacity  which  are  thus  admittedly  exceeded." 
This  opinion  was  confirmed  by  the  unanimous  decision  of  the 

(a)  Extended  by  the  Act  of  1867,  ts.  9,  sqq.,  21,  but  only  to  other 
matters  of  the  like  sorL 
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House  of  Lords,  L.  B.  7  H.  L.  653,  which  proceeds  not  so  much  ou 
any  one  section  as  on  the  intention  of  the  Act  appearing  from  its 
Tarious  provisions  taken  as  a  whole.  The  existence  and  competence 
of  the  company  are  limited  by  the  memorandum  of  association, 
which  is  '*  as  it  were  the  area  beyond  which  the  action  of  the  com- 
pany cannot  go  "  (Lord  Cairns,  at  p.  671).  This  being  the  funda- 
mental instrument,  a  provision  in  the  articles  of  association  which 
has  the  effect  of  applying  the  capital  of  the  company  to  a  purpose 
not  within  the  scope  of  the  memorandum  is  invalid  {Ouinnese  v. 
Land  Corporation  of  Ireland^  0.  A.  22  Ch.  D.  349).  Precisely 
analogous  questions  are  not  likely  to  arise  very  often,  but  the  deci- 
sion lays  down  with  sufficient  clearness  the  lines  that  must  hence- 
forth be  followed  in  the  treatment  of  the  law.  As  to  when  the 
Attomey-Gheneral  is  entitled  to  interfere,  see  A,'0,  v.  0.  JS,  B.  Co, 
(C,  A.),  11  Ch.  D.  449. 


Note  E.  (p.  166). 
Foreign  Laws  Prescribing  Forms  of  Contract, 

The  draft  Civil  Code  of  New  York  adopts  the  chief  provisions  of 
the  Statute  of  Frauds  in  terms  which  to  some  extent  embody  the 
results  of  leading  English  decisions  (ss.  794,  865,  1537). 

The  Civil  Code  of  Lower  Canada,  s.  1235,  adopts  in  substance  the 
1 7th  section  as  extended  by  Lord  Tenterden's  Act.  The  foundation 
of  Lower  Canadian  Law  is  French,  and  the  code  is  in  a  general 
way  modelled  on  the  Code  NapoUon ;  but  this  is  not  the  only  place 
in  which  English  law  has  had  a  marked  influence  on  it. 

The  French  Code  (Art.  1341-8)  requires  an  instrument  in  writing 
when  the  subject  matter  of  the  contract  exceeds  the  sum  or  value  of 
IdOfr.  This  is  understood  (like  the  17th  section  of  our  statute  as 
distinguished  from  the  4th)  to  be  a  rule  of  the  lex  contractus^  not  of 
the  lex  fori :  see  the  note  in  Sirey  &  Gilbert^s  Codes  Annot^s.  Also 
compromises  must  be  in  writing  (Art.  2044). 

The  Italian  Code  adds  to  and  modifies  this.  The  general  limit  of 
value  is  fixed  at  500  instead  of  150  lire  (Art.  1341).  Moreover 
several  particular  kinds  of  contracts  have  to  be  in  writing,  of  whv 
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tL^  cLi*^{  ATv  &Ue$  of  iiLiLi<jTeAbIe  pn>perty»  OL^rtain  contracts  ms  to 
serritudt^  and  other  re^  ri^ts,  leases  for  more  than  nine  yearB, 
grai.t«  of  annuiti*^  and  cciLpni'mires  [Ait.  1314^.  Both  in  French 
and  in  Italian  lav  the  instrmnent  in  writing  'ndt  wu*  teing  pn' rr, 
trritturn  prityiUi]  is  of  no  avail  nnless  signed,  and  that,  it  seems, 
br  all  partic'? :  n^oreover  there  moft  be  actual  vritten  signature, 
not  a  mark«  ;Oides  Annotes  on  Art.  1322  sqq. ;  liazasoni,  Diiitto 
Cir.  luL  Bk.  3,  Pt-  2,  J  171.;  The  only  resonrce  of  illiterate 
perK>ns  i?  a|*parently  to  call  in  a  notary  so  as  to  gire  the  instru- 
ment a  vet  Li;rher  dejrree  (»f  solemnitv  as  an  '*  authentic  act,"  And 
unilateral  contracts  are  su>»iect  to  certain  additional  forms. 

The  I*rus&ian  Landrecht  ^Part  1.  Tit.  5,  $  131)  requires  a  writing 
vhfre  the  value  of  the  subject-matter  exceeds  fifty  thalers. 

From  the  oj^eration  of  all  these  laws,  however,  commercial  con* 
tracts  are  excepted :  in  France  by  the  construction  put  in  practice 
upon  general  words  saving  the  commercial  law  (a),  which  are  held 
without  more  to  show  that  the  substantive  part  of  the  enactmient 
dooH  not  ajiply  to  anything  governed  by  the  Commercial  Codes 
(C(>d<'H  Anuotes,  §3  of  note,  and  Cattaneo  &  Borda,  on  Art.  1341  of 
Fr.  and  Ital.  Codes  respectively) :  in  Italy  by  an  express  exception 
in  the  new  Commercial  Code  (Art.  44) ;  and  in  Prussia,  by  the  ex- 
press terms  of  the  German  Commercial  Code,  which  it  is  presumed 
override  the  laws  of  all  particular  German  states  (6).  The  last- 
named  Code  requires  a  solemn  instrument  for  the  formation  of 
companies  (174,  208),  and  a  contract  in  writing  to  enable  a  pledgee 
to  exercise  a  simmiary  power  of  sale  (310,  311}  (c). 

(a)  Le  tout  sans  prejudice  de  ce  song  oder  andere  Formlichkeiten 

qui  e»t  present  dans  fen  lois  relatives  nicht  bedingt. 

au  commerce,  Code  Civ.  1341.  (c)  With  leave  of  the  Court  ob* 

{d)  Art.     317.      Bel     Handels-  tained  ex  parte,  or  without  it,  if 

B-escbaften  ist  die  Giiltigkeit  der  there  is  an  express  contract  to  tiiat 

Vertriige  durch  schriftliche  Abfas-  effect. 
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Note  F. 

Hutory  of  Consideration, 

We  may  first  note  the  difference  between  our  Consideration  and  its  ^'^JJ?'  ^ 
nearest  Continental  analogies ;  a  difference  not  always  realized,  and  px^^ch 
instructive  enough  to  be  worth  dwelling  upon  a  little.  We  read  in  law. 
the  French  Code  Civil,  following  Pothier:  **L'obligation  sans 
cause,  ou  sur  une  fausso  cause,  ou-sur  une  cause  illicite,  ne  peut 
avoir  aucun  effet "  (a).  Looking  at  this  text  alone,  nothing  would 
at  first  sight  seem  more  natural  to  an  English  lawyer  than  simply 
to  translate  cause  by  consideration.  But  let  him  turn  to  a  French 
commentary  on  the  Code,  and  he  finds  no  distinct  and  comprehen- 
sive definition  oi  cause  as  a  legal  term  of  art,  but  a  scholastic  dis- 
cussion of  efficient,  final,  and  impulsive  causes  (6).  Going  on  to  see 
what  is  in  fact  included  in  the  cause  of  the  French  law,  we  find  it 
wider  than  our  Consideration  in  one  way  and  narrower  in  another. 
On  the  one  hand  the  existence  of  a  natural  [t.  e,  moral]  obligation, 
or  even  of  a  real  or  supposed  duty  in  point  of  honour  only  (c),  may 
be  quite  enough.  Nay,  the  deliberate  intention  of  conferring  a 
gratuitous  benefit,  where  such  intention  exists,  is  a  sufficient 
foundation  for  a  binding  unilateral  promise:  **Dans  les  contrats 
de  hien/aisancCj  la  liberality  que  Tune  des  parties  veut  exercer 
envers  Tautre  est  une  cause  suffisante  de  Tengagement  qu'elle  con- 
tracte  envers  elle."  (Pothier,  l,c,)  {d).  The  meaning  of  sans  cause 
seems  accordingly  to  be  confined  to  cases  of  what  we  should  call  total 
failure  (as  distinguished  from  mere  absence)  of  consideration  (e). 
On  the  other  hand  there  is  this  limitation,  that  the  promisee  must 
have  an  interest  in  the  subject-matter  of  the  promise  which  is 
apparent  and  capable  of  estimation  (Pothier  §§  54,  5d,  60).  This 
doctrine  seems  to  have  arisen  from  a  doubtful  extension,  if  not  a 
misunderstanding,  of  the  technical  rules  which  governed  the  Homau 
Stipulation.  Of  course  a  contract  between  A.  and  B.  cannot  as  a 
rule  give  a  right  of  action  to  C,  but  the  maxim  Alter i  stipulari 
nemo  potest  {/)  is  relied  on  by  French  jurisprudence  as  equivalent 


(a)  Code  Civ.  1131,  Pothier  Obi. 

(b)  Demolombe,  Gears  da  Code 
Nap.  24.  329. 

(e)  "D^sir  de  satisfaire  aux  lois 
de  rhonneur  et  de  la  d^oateaae." 
Sirey  and  Gilbert,  Codes  Annot^s, 
ad  loo. ;  Bemolombe,  op.  cit. 
p.  336. 

ifTj  The  same  in  the  modem  1 
see  extract  from  Rog^h  in  L 

P. 


dell*s  Sel.  Ca.  on  Cent.  169. 
(e)  Demolombe,  op.  cit.  p.  342. 
(/)  D.  46.  1  de  V.  o.  38,  \  17  ; 
1. 3.  19,  §  4.  The  rule  could  always 
be  escaped  by  inserting  a  liquidated 
penal  sum  payable  to  the  stipulator : 
a  Stipulation  thus  framed.  Will  you 
tmv  m)  tnnoh  to  J.  S.  on  such  a  day  P 

*  but  if  it  ran.  Will 
I  to  me  if  you  do 
rn  »  good  enough . 

X  X 
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to  the  wider  general  proposition  that  a  proxDiee  by  A.  to  K  to  do 
something  for  O.'b  benefit  gives  no  right  of  action  to  any  (>«■ 
Pothier  puts  this  case :  The  owner  of  a  wall  opposite  my  fDa£i 
window  pronuses  at  my  request  to  whitewash  it  so  as  to  gite  my 
friend  more  light :  I  cannot  sue  him  for  not  doing  it,  Uiougli  Ili» 
promised  to  pay  him  for  it  and  should  haye  been  liable  to  pay  fo? 
the  work  if  done.  In  English  phrase  the  rule  would  seem  to  coq^ 
to  this : — ^there  can  be  no  contract  where  the  nature  of  the  agR^ 
ment  is  such  that  the  promisee  could  recover  only  nominal  damage 
for  a  breach  of  it.  But  it  seems  the  doctrine  is  not  much  bTonred. 
and  slight  circumstances  are  laid  hold  of  to  exclude  its  appHcatio:. 
e.  g.  a  contingent  legal  liability  of  the  promisee  in  respect  of  ti^^ 
subject-matter.  The  Code  (Art.  1119)  expresses  no  more  in  tenia 
than  the  Latin  maxim,  but  is  of  course  construed  in  the  same 
way  (a).  In  the  Civil  Code  of  Lower  Canada,  however,  ve  find  ^ 
English  consideration  introduced,  professedly  as  a  synonym  ''^ 
cause  (ss.  984,  989) :  it  would  seem  therefore  that  the  English 
jurisprudence  on  this  point  has  been  there  introduced  by  Engu» 
lawyers,  and  has  in  effect  supplanted  the  French  by  its  greater 
convenience  and  simplicity.  For  the  intermediate  mediaval  nsa^ 
see  Codex  LL.  Normannicarum  (about  a.d.  1250),  ap.  Lndewi^^ 
EeHq.  MSS.  vii.  313.  (De  pactis).  .  .  ex  promisso  enimnemo 
debitor  constituitur,  nisi  causa  legitima  precesserit  pronutt® 
.  .  .  nee  eciam  promissio  aliquem  facit  debitorem  nia  cauj4 
promittendi  fuerit  premonstrata. 

Thus  the  Boman  theory  whether  in  its  nlftflin<»|t1  or  in  ii^  modem 
shape  falls  short  of  the  completeness  and  common  sense  of  ourov^* 
but  only  one  step  seems  wanting  (6),  If  the  Boman  lawyew  or  ids 
civilians  in  modem  times  had  ever  fairly  asked  themselvea  td* 
were  the  common  elements  in  the  various  sets  of  facts  which  un<i 
the  name  of  causa  made  various  kinds  of  contracts  actionable,  tnej 
could  scarcely  have  failed  to  extract  something  equivalent  to  oi^ 
Consideration.  The  fact  thaf  they  did  not  take  that  stop  is  ^^^\ 
more  difficult  to  account  for  than  the  fact,  if  a  fact  it  be,  tha* 
we  did. 
History  The  actual  history  of  the  English  doctrine  is  obscure.    The  mo^t 

^nStaii       ^®  ^^  affirm  is  that  the  general  idea  was  formed  somewhere  J^^ 
oonoep-       latter  part  of  the  fifteenth  century ;  that  at  the  same  time  or  a  htu 
tion. 

It  is  not  quite  clear  from  Bracton's  molombe,  op.  oit.  p.  198.  .^ 

langoage  (fo.  100  a-b)  whether  he  (b)  Ulpian  once  comes  netf ' 

meant  to  contradict  the  rule  of  the  talking  it:  D.   19.   6.  de  pr^^' 

civil  kw.  verbis,  1 6 ;  Hunter's  Boman  W^' 

(a)  Codes  Amiot^«,  ad  loc. ;  Dc«  373. 
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later  nudum  pactum  lost  its  ancient  meaning,  (vis.  an  agreement 
not  made  by  specialty  so  as  to  support  an  action  of  covenant,  or 
iaUing  within  one  of  certain  classes  so  as  to  support  an  action  of 
debt)  and  came  to  mean  what  it  does  now ;  and  that  the  word  Con- 
sideration in  the  sense  now  before  us  came  into  use,  at  least  as  a 
settled  term  of  art,  still  later.  It  is  hardly  needful  to  mention  that 
in  tho  early  writers  cotuiderarcy  conndenxtio  always  mean  the  judg- 
ment of  a  court ;  this  usage  was  preserved  down  to  our  own  time 
in  the  judgments  of  the  common  law  courts  in  the  form  "  It  is 
considered,"  wantonly  altered  to  *'  It  is  adjudged  "  under  the  Judi- 
cature Acts. 

The  early  cases  of  actions  of  assumpsit  show  by  negative  evidence  Gase  in  37 
which  is  almost  conclusive  that  in  the  first  half  of  the  15th  century  ^*  ^* 
the  doctrine  of  Consideration  was  quite  unformed,  though  the 
phrase  quid  pro  qtto  is  earlier,  see  10  Ed.  3,  23.  But  in  1459  we  find 
a  great  advance  in  a  case  to  which  we  have  already  referred  as 
showing  that  an  action  of  debt  would  then  lie  on  any  consideration 
executed.  Tho  case  was  this :  Debt  in  the  Common  Pleas  on  an 
agreement  between  the  plaintiff  and  defendant  that  plaintiff  should 
marry  one  Alice,  the  defendant's  daughter,  on  which  marriage 
defendant  would  give  plaintiff  100  marks.  Averment  that  the 
marriage  had  taken  place  and  the  defendant  refused  to  pay. 
Danvers,  J.  said :  '*  The  defendant  has  Quid  pro  quo :  for  he  was 
charged  with  the  marriage  of  his  daughter  and  by  the  espousals  he 
is  discharged,  so  the  plaintiff  has  done  what  was  to  be  paid  for.  So 
if  I  tell  a  man,  if  he  will  carry  twenty  quarters  of  wheat  of  my 
master  Prisot*s  to  Q-.,  he  shall  have  40«.,  and  thereupon  he  carry 
them,  he  shall  have  his  action  of  debt  against  me  for  the  405. ;  and 
yet  the  thing  ia  not  done  for  mtf,  hut  only  by  my  command :  so  here  he 
shows  that  he  has  performed  the  espousals,  and  so  a  good  cause  of 
action  has  accrued  to  him :  otherwise  if  he  had  not  performed 
them  "  (a).  Moile,  J.  agreed :  Prisot,  C.  J.  and  Danby,  J.  thought 
such  an  action  not  maintainable  except  on  a  8x>ecialty,  and  an 
objection  was  also  taken  to  the  jurisdiction  on  the  ground  of 
marriage  being  a  spiritual  matter :  the  case  was  adjourned  and  the 
result  is  not  stated.  It  is  pretty  clear  however  that  Danvers  at  any 
rate  had  grasped  the  leading  and  characteristic  point  of  the  modem 
learning  of  Consideration  —namely,  that  when  a  thing  is  done  at  a 
man's  request,  the  law  does  not  ask  whether  it  is  for  his  apparent 
benefit,  but  takes  it  as  against  him  to  be  of  the  value  he  has  himself 
chosen  to  put  upon  it.  The  word  is  not  here  used,  but  the  thing  is 
expressed  by  Quid  pro  quo :  so  it  is  in  another  curious  case  of  the 

'.  37  H.  6.  8,  pi.  18. 
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same  year,  where  a  bond  given  for  an  assignment  of  debts  was 
decreed  in  Chancery  to  be  cancelled,  for  the  reason  that  no  duty  (a) 
was  vested  in  the  assignee  by  the  assignment,  so  that  he  had  not 
Quid  pro  quo  for  his  bond.  Whence  it  seems  that  an  assignment  of 
debts  was  not  then  recognized  as  creating  any  right  which  could  be 
enforced  in  equity  (t).  In  an  earlier  case  of  assumpsit  for  not 
building  a  mill  as  promised  (c),  the  objection  was  taken  that  it  did 
not  appear  what  the  builder  was  to  have  for  his  work.  But  here, 
probably,  the  idea  is  not  that  there  must  be  quid  pro  quo  to  support 
the  promise,  but  that  without  reward  there  can  be  no  relation  of 
hiring  and  service  to  found  the  duty  of  doing  the  work  properly. 
Some  time  later  we  find  the  principle  expressed  thus :  If  I  promise 
J.  S.  a  certain  sum  for  the  commons  [board]  of  J.  D.  an  action  of 
debt  lies  for  this,  **  car  la  ley  intend  que  J.  S.  est  un  tiel  per  que 
service  jeo  aie  advantage "  (d).  In  the  Doctor  and  Student  (a.d. 
1530)  we  find  substantially  the  modem  doctrine,  though  this  last 
point  is  not  particularly  mentioned.  The  following  passage  shows 
that  the  notion  of  nudum  pactum  was  then  completely  transformed : — 
* '  And  a  nude  or  naked  promise  is  where  a  man  promiseth  another 
to  give  him  certain  money  such  a  day,  or  to  build  an  house,  or  to 
do  liim  such  certain  service,  and  nothing  is  assigned  for  the  money, 
for  the  building,  nor  for  the  service ;  these  be  called  naked  pro- 
mises because  there  is  nothing  assigned  why  they  should  be  made ; 
and  I  think  no  action  lieth  in  those  cases,  though  they  be  not  per- 
formed."   (Dial.  2,  c.  24.) 

Not  many  lines  below  this  passage  the  word  Ck)nsideration  is 
used,  but  in  such  a  way  as  to  make  it  probable  that  the  writer  did 
not  regard  it  as  a  technical  term.  So  far  as  we  know,  the  first  full 
discussion  of  Consideration  by  that  name  is  in  Plowden's  report  of 
Sharington  v.  Strotton  (Mich.  7  &  8  Eliz.)  (e).  The  question  in  the 
case  was  whether  natural  love  and  affection  was  a  good  considera- 
tion to  support  a  covenant  to  stand  seised  to  uses.  The  action  was 
trespass,  and  the  defendants  justified  as  servants  of  parties  entitled 
under  the  covenant.  The  orgimient  for  the  plaintiffs  insists  on 
'*  value  or  recompense  "  as  the  essence  of  Consideration,  and  shows 
a  full  understanding  of  the  law  in  its  modem  sense.  Among  other 
cases  marrying  the  promisor's  daughter  at  his  request  is  put  as  a 
good  consideration.    The  argument  for  the  defendants  is  long  and 


(a)  Sic  in  the  book :  the  word  is 
here  and  elsewhere  used  with  a 
double  aspect,  like  obligation  as  d^bt 
ttillis. 

(i^)  Hil.  37  H.  6.  13,  pi.  3. 


(r)  3  H.  6.  36,  pi.  33  (p.  143 
above). 

(d)  1  RoL  Ab.  693,  pi.  7,  citing 
17  £.  4.  5;  and  see  other  cases  aaid 
dicta  there  collected. 

(e)  Plowd,  298,  302. 
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desultory,  and  goes  into  much  irreleyant  matter  about  Aristotle, 
the  utility  of  marriage,  and  the  Law  of  Nature :  and  the  notion  is 
brought  in  that  the  consideration  for  a  promise  must  show  some 
apparent  benefit  to  the  promisor :  it  is  said  that  a  promise  to  pay 
money  in  consideration  of  marriage,  such  as  above  mentioned, 
would  be  nudum  pactum  but  for  regard  to  Nature  (a).  It  is  also 
said  that  every  deed  imports  a  consideration,  viz.,  the  will  of  him 
that  made  it.  But  this  seems  a  desperate  argument.  For  it  must 
be  remembered  that  the  common  law  rule  of  a  deed  wanting  no 
consideration  at  all  was  inapplicable  (6).  Before  the  Statute  of 
Uses  a  merely  gratuitous  agreement  or  declaration  of  uses  without 
any  transfer  of  legal  possession  was  ineffectual  to  create  a  use  even 
if  made  by  deed :  and  the  Statute  executes  a  legal  estate  only 
where  before  the  Statute  there  would  have  been  a  use  enforceable 
in  equity.  In  the  result  the  Court  held  that  the  covenant  was 
effectual  to  transfer  the  use,  natural  love  and  affection  being  a 
sufficient  consideration  to  support  it.  It  does  not  appear  whether 
they  were  prepared  to  go  the  whole  length  of  the  argument  for  the 
defendants  and  hold  natural  love  and  affection  a  good  consideration 
for  contracts  of  all  sorts. 

As  is  well  shown  by  this  case,  the  question  of  Consideration  was  Trae 
of  importance  in  the  learning  of  Uses  before  the  statute  (c).    And  °?|?^ 
the  reflection  is  obvious  that  both  the  general  conception  and  ther  doctrine 
name  of  Consideration  might  have  had  their  origin  in  the  Court  of  perhaps  in 
Chancery  and  the  law  of  uses,  and  have  been  thence  imported  into  ^^ty» 
the  law  of  contracts  rather  than  developed  by  the  common  law 
courts.     On  this  hypothesis  a  connexion  with  the  Boman  causa 
may  be  suggested  with  some  plausibility. 

Judge  0.  W.  Holmes,  jun.,  has  put  forward  a  quite  different  Connexion 
theory  of  the  origin  of  Consideration,  which  he  regards  as  nothing      9^*^  pro 
else  than  a  generalization  from  the  technical  requirements  of  the  action  of 
action  of  debt  in  its  earlier  form  (The  Common  Law,  chapter  on  debt. 
History  of  Contract,  pp.  253,  sqq. ;  Early  English  Equity,  in  Law 
Quarterly  Beview,  No.  2).    One  mode  of  proving  a  debt  was  by 
the  oath  of  sufficient  men,  as  one  mode  of  defence  was  by  the  cor- 
responding process  of  compurgation,  which  under  the   name  of 
wager  of  law  survived  into  the  present  century.    These  men  are 

(a)  It  iscurionsthat  thecasewas  or  anthority  for   that   role,    but 

argued  on  principle  without  any  re-  manifestly  per  inmriam. 

ference  to  precedents  in  the  Odu*+  '  '  /%  i_xi- .  nrecautions  longem- 

of  Chancery.    It  can  scarcely  b  3tioe  of  conyey- 

been  of  first  impression.  from  being  so 

(6)  The  passage  is  cited  ir 
modem  books  as  an  illustn 
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the  **  good  suit "  of  our  mediaayal  practice :  inde  produdi  9edamii 
the  common  style.  How  this  may  be  connected  with  the  modern 
doctrine  of  simple  contracts  is  best  told  in  Mr.  O.  W.  Holmes's  om 
words: — 

"  The  rule  that  witnesses  cotdd  only  swear  to  facts  within  theif 
knowledge,  coupled  with  the  accident  that  these  witnesses  vers  not 
used  in  transactions  which  might  create  a  debt,  except  for  a  par- 
ticular fact,  namely,  the  delivery  of  property,  together  witii  the 
further  accident  that  this  delivery  was  quid  pro  quo,  was  equiralent 
to  the  rule  that  when  a  debt  was  proved  by  witnesses  there  must 
be  quid  pro  quo.  But  these  debts  proved  by  witnesses  instead  of  by 
deed  are  what  we  call  simple  contract  debts,  and  thus  b^iinning 
with  debt,  and  subsequently  extending  itself  to  other  contracts,  is 
established  our  peculiar  and  most  important  doctrine  that  ererj 
simple  contract  must  have  a  consideration.  This  was  never  the 
law  as  to  debts  or  contracts  proved  in  the  usual  way  by  the  defen- 
dant's seal,  and  the  fact  that  it  applied  only  to  obligations  vhich 
were  formerly  established  by  a  procedure  of  limited  use  goes  far  to 
show  that  the  connection  with  procedure  was  not  accidental 

'^  The  mode  of  proof  soon  changed,  but  as  late  as  the  reign  of 
Queen  Elizabeth  we  find  a  trace  of  this  original  connection.  It  is 
said,  *  But  the  common  law  requires  that  there  should  be  a  nev 
cause  (i.e.,  consideration),  whereof  the  country  may  have  intelli- 
gence or  knowledge  for  the  trial  of  it,  if  need  be,  so  that  it  is 
necessary  for  the  public  weal '  (a).  Lord  Mansfield  showed  his 
intuition  of  the  historical  grounds  of  our  law  when  he  said,  *  I  take 
it  that  the  ancient  notion  about  the  want  of  consideration  was  for 
the  sake  of  evidence  only ;  for  when  it  is  reduced  into  irrthn^,  as  in 
covenants,  specialties,  bonds,  &c.,  there  was  no  objection  to  the 
want  of  consideration  *  (6). 

<*  If  it  should  be  objected  that  the  preceding  argument  is  neces- 
sarily confined  to  debt,  whereas  the  requirement  of  consideration 
applies  equally  to  all  simple  contracts,  the  answer  is,  that  in  all 
probability  the  rule  originated  with  debt,  and  spread  from  debt  to 
other  contracts."    (The  Common  Law,  pp.  25S,  259.) 

Some  of  the  steps  in  the  process  thus  sketched  out  are  con- 
jectural, and  it  is  not  clear  that  the  proof  per  sedam  had  not  become 
of  little  account,  in  the  King's  Court  at  all  events,  before  the  con- 
structive epoch  of  the  Common  Law  had  fairly  set  in.  (Glanv.  2k. 
0.  17 ;  Bracton,  fo.  400  b,  §  9 ;  see  Mr.  Holmes's  remarks  on  these 
passages,  pp.  257,  262  of  his  book.)    And  there  may  have  been— I 

(a)  Sharington  v.  Strotton,  How-  {b)  PiUant  v.  Van  MierDp,  3  Biff- 

den,  298,  at  p.  302,  H.  7  &  8  £liz.       rows,  1663,  1669. 
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suspect  there  was — greater  complication  of  influences  than  we  can 
now  trace  in  detail.  I  find  it  hard  to  belieye  that  the  quid  pro  quo 
developed  from  an  accident  of  procedure  into  a  substantive  rule  of 
law  without  any  reinforcement  from  the  civilian  idea  of  cauaa, 
which  must  have  been  perfectly  familiar  to  our  thirteenth-century 
lawyers.  The  fact,  established  beyond  a  doubt  by  Mr.  Holmes, 
that  as  late  as  the  sixteenth  century  the  doctrine  of  Consideration 
was  not  fully  applied  to  the  action  of  assumpsit,  is  in  itself  not 
decisive;  as  it  is  certain,  on  any  view,  that  it  was  long  before 
assumpsit  got  clear  of  its  early  association  with  trespass  and  was 
understood  to  be  in  substance  an  action  of  contract.  On  the  other 
hand  the  apparently  indefinite  range  of  assumpsit,  when  once  the 
gulf  between  misfeasance  and  mere  nonfeasance  was  bridged,  must 
have  reacted  on  the  idea  of  Consideration,  whencesoever  it  had 
come,  by  making  the  need  for  its  application  more  sharply  felt. 

On  the  whole,  I  do  not  think  the  materials  are  ripe  for  a  positive 
conclusion.  But  the  elements  contributed  by  Mr.  Holmes  are 
assuredly  not  to  be  neglected ;  and  the  lines  of  search  opened  by 
him  will  probably  lead  to  further  results  at  that  desirable  but  still 
quite  uncertain  time  when  the  rich  unpublished  records  of  our 
mediseval  law  shall  be  methodically  examined  and  competently 
edited. 


Note  G.  (p.  207). 

Early  Authorities  on  Assignments  of  Choses  in  Action. 

In  Mich.  3  Hen.  lY.  8,  pi.  34,  is  a  case  where  a  grantee  of  an  1.  Cases 
annuity  from  the  king  sued  on  it  in  his  own  name.    No  question  ^5?^^ 
seems  to  have  been  raised  of  his  right  to  do  so.  assign- 

In  Hil.  37  Hen.  YI.  13,  pL  3  (see  p.  676  above),  it  appears  that  meat  only 
by  the  opinion  of  all  the  justices  an  assignment  of  debts  was  no  ^  "^  qnes- 
consideration  {quid  pro  quo)  for  a  bond,  forasmuch  as  no  duty  was 
thereby  vested  in  the  assignee :  and  the  Court  of  Chancery  acted  on 
that  opinion  by  decreeing  the  bond  to  be  delivered  up :  thus  it  is 
clear  that  the  notion  of  such  an  assignment  being  good  in  equity 
though  not  at  law  had  not  then  arisen.  It  may  be  noted  in  passing 
that  the  case  is  otherwise  interesting,  as  it  shows  pretty  fully  the 
relations  then  exi-*-'-     **  ^  ^^"  Court  of  Chancery  and  the 

Courts  of  Comm 

In  Hil.  21  E  )stion  was  raised  whether 

an  annuity  for '  ig  assigns  could  be  granted 
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orer ;  and  the  dictnin  occurs  that  the  right  of  action,  whether  on  a 
hond  or  on  a  simple  contract,  cannot  be  granted  oyer. 

Mirh.  39  Hen.  YI.  26,  i>l.  36.  If  the  king  grant  a  daty  due  to 
him  from  another,  the  grantee  shall  have  an  action  in  his  own 
name:  **  ft  isfint  ne  jtuit  nvl  autre  /aire,** 

So  Mich.  2  Hen.  VII.  8,  i»l.  2o.  **Le  Hoy  poit  granter  sa  action 
ou  rhone  q}i\  fjiHt  en  acn'on  ;  et  iaeint  rte  jtoit  nul  outer  prraon,^* 

In  KoU  Abr.  Actirm  sur  Case,  I.  20,  pL  12,  this  case  is  stated  to 
have  been  decided  in  B.  E.,  42  Eliz.,  between  Mowse  and  Edney, 
per  curiam:  A.  is  indebted  to  B.  by  bill  (».«.,  the  now  obsolete 
form  of  bond  called  a  single  bill),  and  B.  to  C.  B.  assigns  A.*8 
bill  to  C.  Forbearance  on  C.*8  part  for  a  certain  time  is  no  con- 
sideration for  a  promise  by  A.  to  pay  C.  at  the  end  of  that  time 
{$.  V,  contra,  ib.  29,  pi.  60) :  for  notwithstanding  the  assignment  of 
the  bill,  the  property  of  the  debt  remains  in  the  assignor. 

In  none  of  these  cases  is  there  a  word  about  maintenance  or  public 
policy.  On  the  contrary,  it  appears  to  be  assumed  throughout 
that  the  impossibility  of  effectually  assigning  a  chose  in  action  is 
inherent  by  some  unquestionable  necessity  in  the  legal  nature  of 
things.  Finally,  in  Termes  de  la  Ley,  tit.  Chose  in  Actiony  the  rule 
is  briefly  and  positively  stated  to  this  effect :  Things  in  action 
which  are  certain  the  king  may  grant,  and  the  grantee  have  an 
action  for  them  in  his  own  name :  but  a  common  person  can  make 
no  grant  of  a  thing  in  action,  nor  the  king  himself  of  such  as  are 
uncertain.    No  reason  is  giren. 

The  exception  in  favour  of  the  Crown  may  perhaps  be  derived 
from  the  universal  succession  accruing  to  the  Crown  on  forfeitures. 
This  would  naturally  include  rights  of  action,  and  it  is  easy  to 
understand  how  the  practice  of  assigning  over  such  rights  might 
spring  up  without  much  examination  of  its  congruity  with  the  legal 
principles  governing  transactions  between  subjects. 

Before  the  expulsion  of  the  Jews  under  Edward  I.  they  were 
treated  as  a  kind  of  serfs  of  the  Crown  {tayllahlea  au  Boy  come  Its 
soena  serfs  et  a  nul  autre:  Statutes  of  Jewry,  temp,  incert,^  dated  by 
Prynne  3  £d.  1),  and  the  king  accordingly  claimed  and  exercised 
an  arbitrary  power  of  confiscating,  releasing,  assigning,  or  licensing 
them  to  assign,  the  debts  due  to  them.  Cp.  charter  of  Frederick  II., 
Pet.  de  Yineis  Epist.  lib.  6,  no.  12:  **omne8  et  singuH  Judaei 
degontes  ubique  j^er  terras  nostrae  iurisdictioni  subiectas  Chris- 
tianae  legis  et  Imperii  praerogativa  servi  sunt  nostrae  Camerae 
spociales."  And  see  on  this  subject  Y.  B.  33  Ed.  1  (in  Bolls  series), 
pp.  xli,  355,  and  Prynne's  **  Short  Demurrer  to  the  Jews,"  &c. 
fLond.   1656,   a  violent    polemic  against   their   re-admission  to 

"^land),  passim. 
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In  Hil.  9  Hen.  YI.  64,  pi.  17,  Thonma  Eothewel  sues  J.  Fewer  j.  Cwes 
for  maintAining  W.  H,  in  an  action  of  detinue  against  him,  Bothe-  where  the 
wel,  for  "  «n  box  ove  charUrt  ct  mtinimtnlt."  Defence,  that  W.  H.  ^^g~i^ 
had  granted  to  Fewer  a  rentcharge,  to  which  the  mnniments  in  to  aue  in 
question  related,  and  had  also  granted  to  Fewer  the  box  and  the  the  name 
deeds,  then  being  in  the  poseeesion  of  Bothewel  to  the  nse  of  i^guniar 
W.  n.,  wherefore  Fewer  maintiuned  W.  H.,  as  he  well  might.  To  was  in 
,  this  Paston,  one  of  the  judges,  made  a  curious  objection  by  way  of  "i 
dUemma.  It  was  not  arerred  that  W.  H.  was  the  owner  of  the 
deeds,  but  only  that  Bothewel  had  them  to  hie  use ;  and  so  the 
property  of  them  might  have  been  in  a  stranger:  "tt  iiiint  ceo  fait 
chote  en  action  tt  istint  lout  void  " :  the  precise  meaning  of  these 
words  is  not  very  clear,  but  the  general  drift  is  that,  for  anything 
that  appeared,  W.  H.  had  no  assignable  interest  whaterer ;  and  it 
looka  as  il  the  strong  expression  toiit  void  was  meant  to  take  a 
higher  ground,  dietingoishing  between  a  transaction  impeachable 
for  maintenance  and  one  wholly  ineffectual  from  the  beginning. 
But  if  'W.  H.  was  the  true  owner,  Paston  continued,  then  the 
whole  property  of  the  deeds,  &c.,  passed  to  Fewer,  who  ought  to 
have  brought  detinue  in  his  own  name  (a).  Babington,  C.  J.,  and 
Martyn,  J.,  the  other  judges  present,  were  of  a  contrary  opinion, 
holding  that  any  real  interest  in  the  matter  made  it  lawful  to 
maintain  the  suit.  The  attempt  to  assign  a  chose  in  action  is 
here  compared  by  the  counsel  for  the  plaintift  to  the  grant  of  a 
TOTersion  without  attornment ;  showing  that  the  personal  cha- 
racter of  the  relation  was  considered  the  ground  of  the  rule  in  both 

In  hfich.  34  Hen.  YI.  30,  pi.  15,  Kobert  Horn  aaed  Stephen 
Foster  for  maintaining  the  adminietratore  of  one  Francis  in  an  action 
against  him,  B.  Horn:  the  circumstances  being  that  Horn  was 
indebted  to  Francis  by  bond,  and  Francis  being  indebted  to  Stephen 
in  an  equal  sum  assigned  the  debt  and  dehTered  the  bond  to  him, 
authorizing  him,  if  necessary,  to  sue  on  it  in  hie  (Francis')  name, 
to  which  Horn  agreed ;  and  now  Francis  bad  died  intestate,  and 
Stephen  was  suing  on  the  bond  in  the  name  of  the  administrators 
witii  their  consent.  And  this  being  pleaded  for  the  defendant,  was 
held  good.  Prisot,  in  gi\ 
eetfui  que  um  of  lands,  wl 
through  him  to  whose  v 


material,  is  too  quaint  tc 
orer ;    Wbatevor   intereet 
might  hsTe  had  by  the  grant 
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taking  part  in  any  suit  touching  the  lands.  On  this  Fitiiherbert 
remarks  {Mayntenauna,  14}  '*  Nota  icy  que  per  ceo  U  Bemlle  qm  vn 
duite  puit  estre  asstgne  pour  Mtisfadion"  So  it  is  said  in  HiL  la 
Hen.  VIA.  2,  pi.  3,  that  if  one  is  indebted  to  me,  and  deliyer  to  me 
an  obligation  in  satisfaction  of  the  debt,  wherein  another  is  boand 
to  him,  I  shall  sue  in  my  debtor's  name,  and  pay  my  oonnsel  and 
all  things  incident  to  the  suit;  and  so  may  do  he  to  whom  the' 
obligation  was  made,  for  each  of  us  may  lawfully  interfere  in  the 
matter. 

Brooke,  Abr.  140  6,  obserres,  refemng  to  the  last-mentiQiied 
case:  ** I^t  sic  vide  que  choee  in  accion  poet  estre  asngiie ourire pw 
loyal  causCy  come  iusi  det,  mez  nemypur  maintenance.^^  This  form  of 
expression  is  worth  nothing,  as  showing  that  assignment  of  a  choee 
in  action  meant  to  the  writer  nothing  else  than  empowering  the 
assignee  to  sue  in  the  assignor's  name.  He  was  at  no  pains  to  ex- 
plain that  he  did  not  mean  to  say  the  assignee  could  sue  in  his  ovn 
name ;  for  he  did  not  think  any  one  could  suppose  he  meant  to 
assert  such  a  plainly  impossible  proposition. 

This  eyidence  seems  sufficient  to  establish  with  reasonable  cer- 
tainty the  statement  in  our  text,  and  to  convert  what  was  a  not 
improbable  conjecture  a  priori  into  historical  fact.  The  historical 
difficulty  is  one  which  extends  to  the  whole  of  our  law  of  oontractf 
namely,  that  of  tracing  any  continuity  of  general  principles  in  the 
interval  between  the  purely  Boman  expositions  of  them  in  Bracton 
and  Britton  and  their  first  appearance  in  a  definitely  English  fom. 


Note  H.  (p.  260). 
OccupationSy  dealings^  <tc.,  regulaied  cr  restrained  hy  staiuU. 

(The  list  here  given  is  probably  not  complete.  A  certain  number 
of  the  references  have  been  taken  from  the  Index  to  the  Berued 
Statutes  without  further  verification.  The  occasional  asterisks 
mean  that  further  remarks  on  the  Act  or  matter  thus  denoted  vill 
be  found  in  the  chapter  on  Agreements  of  Imperfect  Obligation.) 

Apothecaries,     55  Geo.  3,  c.  194  ;  37  &  36  Vict  o.  34. 

Attorneys*    See  Solicitors. 

Bankers.  3  &  4  Wm.  4,  c.  98 ;  7  &  8  Vict.  c.  32;  8  &  9T5<i 
0.  76;  17  &  18  Vict.  c.  83.    See  Lindley,  1.  191. 

Brexuers.    Inland  Bevenue  Act,  1880,  43  &  44  Vict.  c.  20,  Pwt  2. 
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Brokers,  6  Ann.  o.  68  (Bey.  Stat.) ;  61  Geo,  3,  c.  Ix. ;  rep.  in 
part,  33  &  34  Vict.  c.  60.  Smith  y.  Lindo,  5  0.  B.  N.  S.  395,  587 ; 
27  L.  J.  0.  P.  196,  335. 

Building,    See  MHrfypolitan, 

Cattle,    (Sale  in  London)  31  Geo.  2,  c.  40. 

Chain  Cables  and  Anchors,  (Sale  forbidden  if  not  tested  and 
stamped)  34  &  35  Vict.  c.  101,  s.  7;  37  &  38  Vict.  c.  51. 

Chemists,    See  Poisons  (Sale  of). 

Chimney  Sweepers  must  take  out  a  certificate,  and  are  liable  to 
penalties  if  they  exercise  their  business  without  one :  38  &  39  Vict, 
c.  70. 

Clergy.  Charging  benefices  forbidden,  13  EHz.  c.  20 ;  Ex  parte 
Arrowsmith,  8  Ch.  D.  96.  Trading  forbidden,  1  &  2  Vict.  c.  106. 
Supra,  p.  257. 

Coals.    (Sale  in  London)  1  &  2  Vict.  c.  cli. 

Companies,  (Formation  of :  partnerships  of  more  than  ten  per- 
sons for  banking,  or  twenty  for  other  purposes,  must  if  not  other- 
wise priyileged,  be  registered  under  the  Act)  Companies  Act,  1862, 
s.  4.  As  to  what  is  an  association  for  the  acquisition  of  gain 
within  that  s.,  see  Smith  y.  Anderson  (C.  A.),  15  Ch.  D.  247,  over- 
ruling Sykes  y.  Beadon,  11  Ch.  D.  170. 

Conveyancers,     33  &  34  Vict.  c.  97,  s.  60.     Supra,  p.  256. 

Dangerous  Goods  (importation,  manufacture,  sale,  and  carriage). 
Nitro-glycerine,  &c.    Explosiyes  Act,  1875,  38  Vict.  c.  17. 
Petroleum,  &c.  34  &  35  Vict.  c.  105. 

Generally :  Ezplosiye  Substances  Act,  1883,  46  Vict.  c.  3  (but 
this  has  only  a  remote  bearing  on  any  contract). 

Excise,  General  regulations  as  to  trades  and  businesses  subject 
to  laws  of — 

7  &  8  Geo.  4,  c.  53.  4  &  5  Vict.  c.  20. 

4  &  5  Wm.  4,  c.  51.        26  &  27  Vict.  c.  33,  s.  15. 

3  &  4  Vict.  c.  17.  30  &  31  Vict.  c.  90,  s.  17. 

Game  (sale  of).  1  &  2  Wm.  4,  c.  32.  PorriU  y.  Baker,  10  Ex. 
759. 

Gaming  Securities,     5  &  6  Wm.  4,  c.  41. 

Goldsmiths,     17  &  18  Vict.  c.  96  (and  seyeral  earlier  Acts). 

Gunpowder  (manufacture  and  keeping).  Explosiyes  Act,  1875, 
38  &  39  Vict.  c.  17. 

Insurance  (Life).    Assured  must  haye  interest,  14  Geo.  3,  c.  48. 
The  statute  is  a  defence  for  the  insurers,  but  if  they  choose  to  pay 
on  an  insurance  without  interest  the  title  to  the  insurance  monevn 
as  between  other  persons  is  not  affected:  Worthington  ^ 
1  Ch.  n.  419,  see  p.  334,  supra. 

(Marine).  The  like :  insurances  of  goods  on  Brif 
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terest  or  no  interest,  or  ^without  farther  proof  of  interest  than  the 
policy,  or  by  way  of  gaming  or  wagering,  or  without  benefit  of 
Aalrage  to  the  assurer,"  are  made  void  by  19  Geo.  2,  c.  37.  See 
notes  to  Ooram  v.  Sweeting,  2  Wms.  Saund.  592-7.  The  prohibi- 
tion of  this  statute  extends  to  policies  on  profit  and  commission : 
AUkins  v.  Jupe,  2  C.  P.  D.  375. 

*  Requirement  of  stamped  j)olicy,  30  &  31  Tict.  c.  23. 
Intoxicating  Liquors.  Licensing  Acts,  1872-1874,  35  &  36  Vict. 

c.  94,  and  37  ^  38  Vict.  c.  49  (and  several  earlier  Acts). 

Landlord  and  Tenant,  Property  Tax :  5  &  6  Vict.  c.  35,  a.  103. 
Lamb  t.  Brewster  (C.  A.)  4  Q.  B.  D.  .607.  Ground  game :  43  &  44 
Vict.  c.  47,  8.  3. 

Lotteries.  Forbidden  by  10  Wm.  3,  c.  23  (Bev.  Stat:  al  17)  and 
a  series  of  penal  statutes,  of  which  the  last  is  8  &  9  Vict.  c.  74. 

Marine  Store  Dealers.  PubHc  Stores  Act,  1875,  38  &  39  Vict.  c.  25, 
BS.  9-11. 

•  Medical  Practitioners.  21  &  22  Vict.  c.  90,  22  Vict.  o.  21,  23  & 
24  Vict.  cc.  7,  66. 

Metropolitan  Buildings.  18  &  19  Vict.  c.  122,  25  &  26  Vict  c.  102. 

Money.  Contracts,  &c.,  must  be  made  in  terms  of  some  currency. 
Coinage  Act,  1870,  33  Vict.  c.  10,  s.  16. 

Old  Metal.  (Minimum  quantities  to  be  bought  at  one  time  by 
dealer  in)  Prevention  of  Crimes  Act,  1871,  34  &  35  Vict.  c.  112, 
8.  13. 

Passenger  steamer.  Voyage  without  Board  of  Trade  certificate  un- 
lawful. Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  s.  318. 
Dudgeon  v.  Pembroke ,  L.  B.  9  Q.  B.  581. 

Paumbrokers.  35  &  36  Vict.  c.  93.     Supra^  p.  256. 

Poisoti  (sale  of).  31  &  32  Vict.  c.  121,  s.  17,  and  see  32  &  33  Vict, 
c.  117,  s.  3.    Berry  v.  Henderson,  L.  B.  5  Q.  B.  296. 

Printing.  32  &  33  Vict.  c.  24.     Bensley  v.  BignM,  supra,  p.  253. 

Public  Office  (sale  forbidden).  5  &  6  £dw.  6,  c.  16;  3  Geo.  1, 
c.  15;  49  Geo.  3,  c.  126;  53  Geo.  3,  c.  54;  1  &  2  Geo.  4,  c.  54 ;  see 
GrcemeY.  Wroughton,  11  Ex.  146,  24  L.  J.  Ex.  265;  and  Ben- 
jamin, 507. 

Religious  Opinions  (expression  of).  9  Wm.  3,  c.  35  (Bev.  Stat :  a/, 
c.  32).    See  Cowan  v.  Milboum,  L.  B.  2  Ex.  230. 

Seamen.  Sale  of  or  charge  upon  wages  or  salvage  invalid,  17  &  18 
Vict.  c.  104,  8.  233. 

Simony.  Purchase  of  next  presentation,  13  Ann.  c.  11  (Rev. 
Stat :  al,  12  Ann.  stat.  2,  c.  12).  The  purchase  of  a  life  estate  in 
an  advowBon  is  not  within  the  statute,  and  the  purchaser,  if  a 
clerk,  may  offer  himself  for  admission  on  the  next  avoidance : 
Walsh  V.  Bishop  of  Lincoln,  L.  B.  10  C.  P.  518. 
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Slave  Trade.  Illegal,  and  contracts  relating  to  avoided,  5  Qeo.  4, 
0.  113,  6  &  7  Yiot.  c.  88.  As  to  construction  of  the  statutes  on 
contracts  made  abroad,  Santoa  y.  Illidge,  6  C.  B.  N.  S.  841,  &  L.  J. 
0.  P.  317,  in  Ex.  Ch.  8  ih.  861,  29  L.  J.  0.  P.  348. 

Solicitors.  23  &  24  Yict.  c.  127.  Unqualified  persons  are  for- 
bidden to  practise,  and  a  solicitor  omitting  to  take  out  annual 
certificate  cannot  recover  costs.  Special  agreements  in  writing 
between  solicitor  and  client  as  to  remuneration  are  now  valid,  33  & 
34  Yict.  c.  28,  ss.  4-15,  if  not  in  the  nature  of  champerty,  s.  11 : 
*  they  cannot  be  sued  upon,  but  may  be  enforced  or  set  aside  in  a 
discretionary  manner  on  motion  or  petition,  ss.  8,  9.  See  Bees  v. 
Wiiliatnst  L.  R.  10  Ex.  200.  A  promise  to  charge  no  costs  at  all 
in  the  event  of  losing  the  action  is  good  apart  from  the  statute,  and 
is  not  touched  by  s.  11.  Jennings  v.  Johnson,  L.  H.  8  C.  P.  425. 
As  to  non-contentious  business,  this  Act  is  superseded  by  the 
Solicitors'  Bemuneration  Act,  1881,  44  &  45  Yict.  c.  44. 

Spirits,  &€,  (sale  of).  *In  small  quantities,  24  Geo.  2,  c.  40, 
8.  12  (Tippling  Act) ;  25  &  26  Yict.  c.  38 ;  30  &  31  Yict.  c.  142, 
8.  4.  To  passengers  on  ship  during  voyage,  18  &  19  Yict.  c.  119, 
B.  62. 

Spirits  (methylated).  As  to  making,  warehousing,  sale,  &c. :  18 
&  19  Yict.  c.  38  (and  several  later  Acts). 

Sunday.  Work  in  ordinary  callings  by  tradesmen,  &c. ,  and  public 
sales  by  any  person  on  Sunday  forbidden,  29  Car.  2,  c.  7.  See 
^Benjamin  on  Sale,  537-9. 

Tobacco.  Growing  tobacco  is  forbidden  by  12  Car.  2,  c.  34,  1  &  2 
Will.  4,  c.  13  (extending  the  prohibition  to  U.  £.) :  and  the  tobacco 
trade  is  further  regulated  by  a  great  number  of  Customs  and  Excise 
Acts. 

*  Trade  Union  Contracts.  34  &  35  Yict.  c.  31,  s.  4. 

Usury.  The  various  statutes  which  fixed  (with  sundry  exceptions) 
a  maximum  rate  of  lawful  interest  were  all  repealed  by  17  &  18 
Yict.  c.  90.  It  would  be  perhaps  needless  at  such  a  distance  of 
time  to  mention  this,  were  it  not  that  by  an  extraordinary  over- 
sight the  last  edition  of  Story  on  Contracts  (§  722)  represents  the 
statute  of  Anne  (12  Ann.  stat.  2,  c.  16)  as  still  regulating  the  law 
of  interest  in  England.  *As  to  securities  given  after  repeal  of 
usury  laws  for  money  lent  on  usurious  terms  before  the  repeal. 
Flight  V.  Beed,  1  H.  &  C.  703,  32  L.  J.  Ex.  265. 

Wagers.  8  &  9  Yict.  c.  109,  supra,  p.  258.  Benjamin  on  Sale, 
435.  As  to  the  extent  of  the  exceptions.  Parsons  v.  Alexander,  5  E. 
&  B.  263,  24  L.  J.  Q.  B.  277 ;  Coomhes  v.  DihUe,  L.  B.  1  Ex.  248  ; 
Diggle  v.  Higgs,  2  Ex.  D.  422 ;  Trimble  v.  Hill  (appeal  to  J.  C. 
from  New  S.  Wales  on  colonial  statute  in  same  terms),  5  App.  C* 
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342.  Forbeanmoe  of  prooeedings  to  enforoe  payment  of  ntaag 
debts  by  purely  oonyentioBal  sanctionB  is  not  an  nnlawfal  oon- 
eideration :  qu,  whether  or  not  a  good  oonsideration ;  Bubb  y.  Td^ 
verUm,  9  £q.  471. 

W<igei,  Payment  otherwise  than  in  money  forbidden,  1  &  2  Wm. 
4,  c.  37  (Truck  Act),  in  the  trades  enumerated  in  s.  19.  Cutts  r. 
Ward,  L.  B.  2  Q.  B.  357.  The  stoppage  of  wages  for  frame  rents, 
ftc,  in  the  hosiery  manufacture  is  forbidden,  and  all  contracts  to 
stop  wages  and  contracts  for  frame  rents  and  charges  are  made 
illegal,  null,  and  void,  by  37  &  38  Yict.  c.  48.  See  Willis  v.  Th<>rp, 
L.  B.  10  a  B.  383 ;  Smith  v.  Walton,  3  C.  P.  D.  109. 

Weights  and  Measures,  Standards  defined,  and  use  of  other 
weights  and  measures  forbidden.  5  Geo.  4,  c.  74 ;  5  &  6  Wm.  4, 
c.  63 ;  18  &  19  Yict.  c.  72 ;  22  &  23  Vict.  c.  56.  The  use  of  the 
metric  system  is  legalized  by  27  &  28  Yict.  c.  117.  Sales  by  cna- 
tomary  weights  or  measures  which  are  well  known  multiples  of 
standard  weight  or  measmre  are  not  unlawful :  Hughes  t.  Hum- 
phreys,  3  £.  &  B.  954,  23  L.  J.  Q.  B.  356 ;  Jones  y.  Giles,  10  Ex. 
119,  23  L.  J.  Ex.  292. 


NoTB  I.  (p.  349). 

Indian  Contract  Act  on  Unlawful  Agreements  (ss.  23,  24,  26,  27,  28, 

30,  57,  58). 

[It  is  thought  unnecessary  to  set  out  here  the  illustrations,  of 
which  there  are  seyeral,  to  s.  23,  as  the  cases  put  are  sufficiently 
obyious.  It  must  be  remembered,  howeyer,  that  the  illustrations 
are  an  integral  part  of  the  enactment.  None  is  giyen  on  the  head 
of  public  policy,  whether  from  a  desire  not  to  limit  judicial  discretion 
or  from  the  difficulties  attending  the  subject :  so  that  the  Courts 
are  apparently  left  to  fall  back  upon  the  English  authorities.  The 
sections  or  clauses  which  distinctly  differ  from  the  corresponding 
English  law  are  marked  with  an  asterisk.] 

23.  The  consideration  or  object  of  an  agreement  is  lawfxil  unless 
it  is  forbidden  by  law ;  or  is  of  such  a  nature  that,  if  permitted,  it 
would  defeat  the  proyisions  of  any  law ;  or  is  fraudulent ;  or  in- 
yolyes  or  implies  injury  to  the  person  or  property  of  another ;  or 
the  Court  regards  it  as  immoral  or  opposed  to  public  policy. 

In  each  of  these  cases,  the  consideration  or  object  of  an  agreement 
is  said  to  be  unlawful.  Eyery  agreement  of  which  the  object  or 
oonsideration  is  unlawful,  is  yoid. 

24.  If  any  part  of  a  single  consideration  for  one  or  more  objects, 
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or  any  one  or  any  part  of  any  one  of  seyeral  considerations  for  a 
single  object  is  unlawful,  the  agreement  is  void. 

Illustration, 

A.  promises  to  superintend,  on  behalf  of  B.,  a  legal  manufacture 
of  indigo  and  an  illegal  traffic  in  other  articles.  B.  pro- 
mises to  pay  to  A.  a  salary  of  10,000  rui)ees  a  year.  The 
agreement  is  yoid,  the  object  of  A.'s  promise,  and  the  con- 
sideration for  B.'s  promise,  being  in  part  unlawfxil. 

26.  Eyery  agreement  in  restraint  of  the  marriage  of  any  person, 
other  than  a  minor,  is  Toid. 

27.  Eyery  agreement  by  which  anyone  is  restrained  from  exer- 
cising a  lawful  profession,  trade,  or  business  of  any  kind,  is  to  that 
extent  yoid. 

Exception  1.  One  who  sells  the  good- will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business,  within 
specified  local  limits,*  so  long  as  the  buyer,  or  any  person  deriying 
title  to  the  good- will  from  him,  carries  on  a  like  business  therein,* 
proyided  that  such  limits  appear  to  the  Court  reasonable,  regard 
being  had  to  the  nature  of  the  business. 

Exception  2.  Partners  may,  upon  or  in  anticipation  of  a  dissolu- 
tion of  the  partnership,  agree  that  some  or  all  of  them  will  not  carry 
on  a  business  similar  to  that  of  the  partnership  within  such  local 
limits  as  are  referred  to  iu  the  last  preceding  exception. 

Exception  3.  Partners  may  agree  that  some  one  or  all  of  them  will 
not  carry  on  any  business  other  than  that  of  the  partnership,  during 
the  continuance  of  the  partnership. 

28.  Eyery  agreement  by  which  any  party  thereto  is  restricted 
absolutely  from  enforcing  his  rights  imder  or  in  respect  of  any  con- 
tract by  the  usual  legal  proceedings  in  the  ordinary  tribunals,  or 
which  limits  the  time  within  which  he  may  thus  enforce  his  rights, 
is  yoid  to  that  extent. 

Exception  1.  This  section  shall  not  render  illegal  a  contract,  by 
which  two  or  more  persons  agree  that  any  dispute  which  may  arise 
between  them  in  respect  of  any  subject  or  class  of  subjects,  shall 
be  referred  to  arbitration,  and  that  only  the  amount  awarded  in 
such  arbitration  shall  be  recoyerable  in  respect  of  the  dispute  so 
referred. 

*When  such  a  contract  has  been  made  a  suit  may  be  brought  for 
its  specific  performance,  and  if  a  suit  other  than  for  such  specific 
performance,  or  for  the  recoyery  of  the  amount  so  awarded,  is 
brought  by  one  party  to  such  contract  against  any  other  such  party 
in  respect  of  any  subject  which  they  haye  so  agreed  to  refer,  the 
existence  of  such  contract  ^hall  be  a  bar  to  the  suit. 
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Exeqdien  2.  Nor  dttll  thiB  aectioii  render  illegal  any  oontnet  in 
writing  by  which  two  or  more  personB  agree  to  refer  to  arbitntiGB 
any  question  between  them  which  has  already  arisen,  or  affect  tny 
provision  of  any  law  in  force  for  the  time  being  aa  to  referenceB  to 
arbitration* 

30.  Agreements  by  way  of  wager  are  yoid,  and  no  soit  shall  be 
brought  for  recovering  anything  alleged  to  be  won  on  any  wager  or 
entrusted  to  any  person  to  abide  the  result  of  any  game  or  other 
uncertain  event  on  which  any  wager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscziptioD 
or  contiibution,  or  agreement  to  subscribe  or  contribute,  made  or 
entered  into  for  or  toward  any  plate,  prize,  or  sum  of  money*  of  th« 
value  or  amount  of  five  hundred  rupees  or  upwards,  to  be  awarded 
to  the  winner  or  winners  of  any  horse-race.* 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  trans- 
action connected  with  horse-racing  to  which  the  provisions  of  section 
294  A.  of  the  Indian  Penal  Code  apply. 

57.  Where  persons  reciprocally  promise,  firstly  to  do  certain 
things  which  are  legal,  and  secondly,  under  specified  drcumstances, 
to  do  certain  other  things  which  are  illegal,  the  first  set  of  promi^ 
is  a  contract,  but  the  second  is  a  void  agreement. 

Illusiraiion* 

A.  and  B.  agree  that  A.  shall  sell  B.  a  house  for  10,000  rupees, 

but  l£at  if  B.  uses  it  as  a  gambling  house,  he  shall  pay  A. 

60,000  rupees  for  it. 
The  first  set  of  reciprocal  promises,  namely,  to  sell  the  house  and 

to  pay  10,000  rupees  for  it,  is  a  contract. 
The  second  set  is  for  an  unlawful  object,  namely,  that  B.  may  o^ 

the  house  as  a  gambling  house,  and  is  a  void  agreement- 

68.  In  the  case  of  an  alternative  promise,  one  branch  of  which  u 
legal  and  the  other  illegal,  the  legal  branch  alone  can  be  enforced. 

Illustration. 

A.  and  B.  agree  that  A.  shaU  pay  B.  1,000  rui>eeB,  for  which  B. 

shall  afterwards  deliver  to  A.  either  rice  or  smuggled 

opium. 
This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  a* 

to  the  opium. 
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Note  K.  (p.  389). 

Indian  Contract  Act  on  ImpoMihU  Agreements. 

53.  When  a  contract  contains  reciprocal  promises,  and  one  party 
to  the  contract  prevents  the  other  from  performing  his  promise,  the 
contract  becomes  voidable  at  the  option  of  the  party  so  prevented ; 
and  he  is  entitled  to  compensation  from  the  other  party  for  any  loss 
which  he  may  sustain  in  consequence  of  the  non-performance  of  the 
contract. 

Illustration, 

A.  and  B.  contract  that  B.  shall  execute  certain  work  for  A.  for 
a  thousand  rupees.  B.  is  ready  and  willing  to  execute  the 
work  accordingly,  but  A.  prevents  him  from  doing  so.  The 
contract  is  voidable  at  the  option  of  B.,  and  if  he  elects  to 
rescind  it  he  is  entitled  to  recover  from  A.  compensation 
for  any  loss  which  he  has  incurred  by  its  non-performance. 

56.  An  agreement  to  do  an  act  impossible  in  itself  is  void. 

A  contract  to  do  an  act  which  after  the  contract  is  made  becomes 
impossible,  or  by  reason  of  some  event  which  the  promisor  could  not 
prevent,  unlawful,  becomes  void  when  the  act  becomes  impossible 
or  unlawful. 

Where  one  person  has  promised  to  do  something  which  he  knew, 
or  with  reasonable  diligence  might  have  known,  and  which  the 
promisee  did  not  know  to  be  impossible  or  unlawful,  such  promisor 
must  make  compensation  to  such  promisee  for  any  loss  which  such 
promisee  sustains  through  the  non-performance  of  the  promise. 

Illustrations, 

a,  A.  a^ees  with  B.  to  discover  treasure  by  magic.  The  agreement 

is  void. 
h,  A.  and  B.  agree  to  marry  each  other.    Before  the  time  fixed 

for  the  marriage  A.  goes  mad.    The  contract  becomes  void. 

c.  A.  contracts  to  marry  B.,  being  already  married  to  C,  and 

being  forbidden  by  the  law  to  which  he  is  subject  to  prac- 
tise polygamy.  A.  must  make  compensation  to  B.  for  loss 
caused  to  her  by  the  non-performance  of  his  promise. 

d.  A.  contracts  to  take  in  cargo  for  B.  at  a  foreign  port.    A.'s 

^vemment  afterwards  declares  war  against  the  country 
m  which  the  port  is  situated.  The  contract  becomes  void 
when  war  is  declared. 

e.  A.  contracts  to  act  at  a  theatre  for  six  months  in  consideration 

of  a  sum  paid  in  advance  by  B.  On  several  occasions  A. 
is  too  ill  to  act.  The  contract  on  these  occasions  becomes 
void  (a). 


(a)  A.  would  apparently  be  bound      were  something  in  the  partionlar 
under  s.  65  to  restore  a  proportion-       contract  to  show  that  the  payment 
ate  par*-  ***  ^^-^  ■-*— -Tient,  which  in      was  intended  to  be  apportioned. 
'^  t  unless  there 

Y  Y 


690 


APPENDIX. 


07.  If  any  promisee  n^lecis  or  refoaee  to  afford  tlie  promiaor 

reasonable  lacilitieB  for  the  performance  of  his  prcMnise  the  promisor 

ia  excused  by  sach  neglect  or  ref osal  as  to  any  non-performance 

caused  thereby. 

lUustration, 

A.  contracts  with  B.  to  repair  B.'s  house.  B.  neglects  or  refoees 
to  point  out  to  A.  the  place  in  which  his  house  requires 
repair.  B.  is  excused  for  the  non-performance  of  the 
contract  if  it  is  caused  bv  such  neglect  or  refusaL  Com- 
pare also  Chapter  IH.  of  the  Act  "  On  Contingent  Con- 
tracts/* 88.  31—36. 


Note  L.  (p.  451). 

Bradon  on  Fundamental  Error, 

De  acquirendo  rerum  dominio,  fo.  156,  16: — *' Item  non  yalet 
donatio,  nisi  tam  dantis  quam  aodpientis  concurrat  mutuus  consensus 
et  voluntas,  scilicet  quod  donator  habeat  animum  donandi  et  dona- 
tarius  animum  recipiendi.  Nuda  enim  donatio  (a)  et  nuda  pactio 
non  obligant  aUquem  nee  faciant  aliquem  debitorem ;  ut  si  dicam, 
Do  tibi  talem  rem,  et  non  habeam  (6)  animiun  donandi  nee  tradendi 
nee  a  traditione  incipiam,  non  yalet,  ut  si  dicam,  Do  tibi  istam  rem, 
et  illam  nolim  (c)  tradere  vel  (c)  sustinere  quod  illam  tecum  feras 
Tel  arborem  datam  succidas,  non  yalet  donatio  quia  donator  plene 
non  consentit.  Item  oportet  quod  non  sit  error  in  re  data,  quia  si 
donator  senserit  de  una  re  et  donatarius  de  alia,  non  yalet  donatio 
propter  dissensum :  et  idem  erit  si  dissentio  fiat  in  genere,  numero, 
et  quantitate  .  .  .  [Then  follow  instances.]  Et  in  fine  notan- 
dum  quod  si  in  corpus  quod  traditur  sit  consensum,  non  nooet, 
quamyis  circa  causam  dandi  atque  recipiendi  sit  dissentio :  ut  si 
pecuniam  numeratam  tibi  tradam,  yel  quid  tale,  et  tu  earn  quasi 
oreditam  (d)  aocipias,  constat,  ad  te  proprietatem  transire." 


(a)  ratio  MS.  Hobhouse,  Lin- 
cohi's  Inn. 

(b)  kabuero  MS.  Hobh. 

le)  MS.  Hobh. :    edd.  nolui^  et. 

[d)  Traditam  ed.  1669,  followed 
without  remark  by  Sir  T.  Twiss, 
1878,  who  also  gives  by  a  misprint, 
and  translates,  tali  lot  tale  im- 
mediately above.  (See  on  the 
general  character  of  this  edition 
"The  Text  of  Bracton,"  by  Prof. 
Paul  Vinogradoff,  Law  Quarterly 


Review,  No.  2.)  ButerA^ifoMiathe 
reading  of  a  majority  ofgood  MS8. 
(Lincoln's  Inn,  Gamb.  I^v.,  Brit. 
Mas.,  Bibl.  Nat.  Paris)  and  is  evi- 
dently required  by  the  sense.  Brae- 
ton  is  quoting  from  the  Digest,  41. 
1 .  de  acq.  rer.  dom.  36 :  op.  Giiter- 
bock,  Henr.  de  Braoton,  p.  85,  who 
assumed,  without  cause  as  the  HSS. 
now  show,  that  Bracton  misunder- 
stood the  passage.  The  convptionf 
however,  is  an  easy  and  early  one. 


-4PPEND1X  (NOTE  M). 

Nora  M.  (p.  478). 
Mialake  in  Wiltt. 

Properly  speaking,  there  is  no  juriediction  in  any  court  to  rectify 
a  vill  on  the  ground  of  mistake.  The  Court  of  Probate  may  reject 
words  of  which  the  testator  is  proved  to  have  been  ignorant,  whether 
inserted  by  the  fraud  or  by  the  mistake  of  the  person  who  prepared 
thewill(a).  But  it  has  no  power  to  remedy  a  mistake  "  by  modifying 
the  language  used  by  the  draughtsman  and  adopted  by  the  testator 
so  as  to  mske  it  express  the  supposed  intention  of  the  testator.  .  . 
Such  a  mode  of  dealing  with  wills  would  lead  to  the  most  dangerous 
consequences,  for  it  would  couTort  the  Court  of  Probate  into  a  court 
of  construction  of  a  Tery  peculiar  kind,  whose  duty  it  would  be 
to  shape  the  will  into  conformity  with  tJie  supposed  intentions  of 
the  testator  "  (b).  Exactly  the  same  mle  has  been  laid  down  in 
equity  (<;). 

The  cases  in  which  it  is  said  that  the  Court  will  interfere  to  cor- 
rect mistakes  in  wills  may  be  clasmfied  thus : 

1 .  Cases  purely  of  construction  according  to  the  general  intention 
collected  from  the  will  itself  {d). 

2.  Cases  of  equivocal  description,  of  words  used  in  a  special 
Jiabitual  sense  (d),  or  of  a  wrongly  given  name  which  may  be  cor- 
rected by  a  sufficient  description  («). 

3.  Cases  of  dipoaitions  made  on  what  is  called  a  /alae  catuc  (/), 
i.e.,  on  the  mistaken  assumption  of  a  particular  state  of  facts 
existing,  except  on  which  assumption  the  disposition  would  not 
have  been  made.  These  are  analogous  to  the  cases  of  contract 
governed  by  Couluritr  v>  Baitie  {g) :  and  just  as  in  those  cases,  the 
expressed  intention  is  treated  as  having  been  dependent  on  a  con- 
dition which  has  failed. 

But  the  true  view  of  all  these  cases  appears  to  be  not  that  the 
words  arc  corrected,  but  that  the  intention  when  olearly  ascertained 
is  carried  out  notwithstanding  the  apparent  difficulty  caused  by  the 
particular  words. 

(a)  E.  g.  MorrtU  v,  Momll,  7  P.  (r)  Not  only  an  eqwvocal  name 

J>.  68,  following  Fullen  v.  Andme,      maybeexplained,  bntanamewhic^ 
L.  E.  7  H.  L,  418.  applies  to  only  one  penjoa  may  be 

(i)  Sarler  v.  SarUr,  L.  B.  3  I 
&  D.  11,  21,  following  Ouard 
heme  r.  SlaeliiurH,  L.  R.  1  P.  &  E 
109. 

(e)  Neaimrgh    v.    Nticbsrgh, 
Uadd.  361. 

(fO  SeeHawkiDRonCongtmctia 
of  Willi,  Introduotion. 
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KoTB  N.  (p.  48o). 

On  ike  9uppoied  equitable  dodrim  of  "  making  repmenialians  good.** 

Original  I  tshaH  here  endeavoiir  to  ahoir  in  detail,  in  aooordanoe  with  what 

^WjJ^T!^  ^  ^^  "^  ^®  ^^  ^^^  ^^  much  alleged  head  of  equity,  in  so  far 
meniey  r.  BA  it  puijMrts  to  establish  any  rule  or  principle  apart  fioni  the 
De  BieL  ordinary  rules  as  to  the  formation  of  contracts  on  the  one  hand, 
and  the  principle  of  estoppel  by  assertion  as  to  existing  &u^ts  on  the 
other,  is  imaginary.  In  the  principal  class  of  cases  the  *'  repre- 
sentation "  is  of  an  intention  to  make  a  provision  by  will  for  persons 
about  to  many,  in  reliance  on  which  representation  the  marriage 
takes  place.  The  leading  authority  is  Hammerdty  t.  Dt  Bid  (a), 
decided  by  the  House  of  Lords  in  1845  on  appeal  from  the  Court  of 
Chancery.  In  the  Court  below  (6)  Lord  Cottenham  had  laid  down 
the  proposition  that  "  a  representation  made  by  one  party  for  the 
purpose  of  influencing  the  conduct  of  the  other  party,  and  acted  on 
by  him,  will  in  general  be  sufficient  to  entitle  him  to  the  assistance 
of  the  Court  for  the  purpose  of  realizing  such  representation." 
This  appears  to  be  the  source  of  aU  the  similar  statements  which 
hare  since  been  made  (c).  Taken  with  its  context,  howeyer,  it 
need  not  mean  more  than  that  an  exchange  of  proposals  and  state- 
ments by  which  the  conduct  of  parties  is  determined  may,  as  con- 
taining all  the  requisites  of  a  good  agreement,  amount  to  a  oonl^act^ 
though  not  to  a  formal  contract.  To  Mr.  Justice  Stephen  Lord 
Cottenham's  words  '^  appear  to  mean  only  that  contracts  of  this 
nature  may  be  made  like  other  contracts  by  informal  documents,  or 
partly  by  documents  and  partly  by  conduct "  (d).  And  in  this  sense 
the  rule  seems  to  have  been  understood  in  the  House  of  Lords,  both 
in  the  same  and  in  subsequent  cases.  Lord  Brougham  and  Lord 
Campbell  speak  of  the  transaction  in  plain  terms  as  a  contract.  In 
the  Bolls  Court  it  had  also  been  dealt  with  on  that  footing  («). 
Still  more  pointed  is  the  remark  made  by  Lord  St.  Leonards  in 
Subse-  1864 : — *  *  Was  it  merely  a  representation  in  Hammeraley  v.  De  Bid  f 
^uf^V*"  ^^  ^^  ^°*  *  proposal  with  a  condition  which,  being  accepted,  was 
m  House  equivalent  to  a  contract  P  '*  (/).  In  the  terms  of  the  Indian  Con- 
of  Lords,     tract  Act,  it  was  the  case  of  a  proposal  accepted  by  the  performance 

(a)  12  Gl.  &  F.  46.  pose.      See    JSrtma  v.  Biehtdl,   6 

{b)  12  CI.  &  F.  at  p.  62.  Ves.  174. 


(e)  The  turn  of  language  is  in  (d)b  Ex.  D.  299. 

itself  not  noyel.     It  seems  to  be  {e)  Kom.  De  Beil  v.  Tkemmm^  3 

Beav.  469. 

(/)  Mmmeell  v.   Bedgee   WkiU, 
4  H.  L.  C.  at  p.  1061 ;  cp.  p.  1069. 


modelled  on  that  which  had  long      Beav.  469. 
before  been  used  in  cases  of  a  dif- 
ferent class  and  for  a  diiferent  pnr- 
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of  the  conditions.  The  statement  **  I  will  leave  you  10,000^  by  my 
will  if  you  marry  A./'  if  made  and  acted  on  as  a  promise,  becomes 
a  binding  contract  (the  marriage  undertaken  on  the  faith  of  that 
promise  being  the  consideration),  and  so  does  a  statement  in  less 
plain  language  which  amounts  to  the  same  thing.  On  the  other 
hand  the  statement  *'  If  you  marry  A.  I  think,  as  at  present  ad- 
yised,  I  shall  leave  you  10,000/.,"  is  not  a  promise  and  cannot 
become  a  contract :  neither  can  it  act  as  an  estoppel^  for  it  cannot 
matter  to  the  other  party's  interest  whether  the  statement  of  an 
intention  which  may  be  revoked  at  any  time  is  at  the  moment  true 
or  false.  And  the  same  is  true  of  any  less  explicit  statement  which 
is  held  on  its  fair  construction  to  amount  to  this  and  no  more. 
Such  was  the  result  of  the  case  where  Lord  St.  Leonards  put  the 
question  just  cited  (a).  And  in  that  case  the  true  doctrine  was  , 
again  distinctly  affirmed  by  Lord  Cranworth  (&). 

"  By  what  words  are  you  to  define  whether  a  party  has  entered 
into  an  engagement  as  distinct  from  a  contract,  but  which  becomes 
a  contract  by  another  person  acting  upon  it  ?  Where  a  man 
engages  to  do  a  particular  thing,  he  must  do  it ;  that  is  a  contract ; 
but  where  there  are  no  direct  words  of  contract,  the  question  must 
be,  what  has  he  done  ?  He  has  made  a  contract,  or  he  has  not ;  in 
the  former  case  he  must  fulfil  his  contract ;  in  the  latter  there  is 
nothing  that  he  is  bound  to  fulfil."  Again :  '*  There  is  no  middle 
term,  no  tertium  quid  between  a  representation  so  made  as  to  be 
effective  for  such  a  purpose,  and  being  effective  for  it,  and  a 
contract :  they  are  identical." 

He  proceeded  to  comment  on  Hammersley  v.  De  Bitl,  and  to 
express  a  decided  opinion  that  the  language  there  used  by  Lord 
Cottenham  was  not  meant  to  support,  and  did  not  support,  the 
notion  that  words  or  conduct  not  amounting  to  a  true  contract  may 
create  an  equitable  obligation  which  has  the  same  effect.  "The 
only  distinction  I  understand  is  this,  that  some  words  which  would 
not  amount  to  a  contract  in  one  transaction  may  possibly  be  held 
to  do  so  in  another."  In  the  case  of  Jorden  v.  Money  (c),  which 
came  before  the  House  of  Lords  some  months  later,  it  was  held, 
first,  that  the  statement  there  relied  on  as  binding  could  not  work 
an  estoppel,  because  it  was  a  statement  not  of  fact  but  of  intention ; 
secondly,  that  on  the  evidence  it  did  not  amount  to  a  promise,  and 
therefore  could  not  be  binding  as  a  contract.  Lord  St.  Leonards 
dissented  both  on  the  evidence  and  on  the  law.    His  opinion  seems 

(tf)  Maunull  v.  Hedges  White,  4  {c)  6H.L.  C.  185.   A  pretty  full 

H.  L.  C.  1039.  Piimmary  is  given  by  Stephen,  J, 

(b)  At  pp.  1055-6.  5  Ex.  D.  at  p.  301. 
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on  the  whole  to  come  to  this :  '*  My  inference  from  all  the  facts  is 
that  this  statement  was  a  promise :  but  if  not,  I  say  it  is  aTailable 
by  way  of  estoppel,  for  I  deny  the  existence  of  any  rule  tiiat 
equitable  estoppel  can  be  by  statement  of  fact  only  and  not  of 
intention."  On  this  point,  however,  the  opinion  of  the  majority 
(Lord  Cranworth  and  Lord  Brougham)  is  conclusiYe  (a).  Nor  is 
the  contention  of  Lord  St.  Leonards  altogether  well  paired  with 
what  he  had  himself  said  not  long  before  in  MaHnseU  y.  Hed^€$ 

**  I  do  not  dispute  the  general  principle  that  what  is  called  a 
representation,  which  is  made  as  an  inducement  for  another  to  act 
upon  it,  and  is  followed  by  his  acting  upon  it,  will,  especially  in 
such  a  case  as  marriage,  be  deemed  to  be  a  contract." 

Li  a  much  earlier  case  of  the  same  class  before  Lord  Eldon  {cf 
the  language  used  is  indecisive:  "arrangement"  and  "engage-^ 
ment "  seem  preferred  to  *'  agreement."  In  two  later  ones  decided 
by  Sir  John  Stuart  [d ),  an  informal  statement  or  promise  as  to  a 
settlement  on  a  daughter's  marriage,  and  an  informal  promise  to 
leave  property  by  will  to  an  attendant  as  recompense  for  services, 
were  held  to  be  enforceable.  The  Yice-Chancellor  certainly  seems 
to  have  adopted  the  opinion  that  a  "  representation  "  short  of  con- 
tract had  somehow  a  binding  force.  He  appears  further  to  haye 
held  that,  inasmuch  as  these  were  not  properly  cases  of  contract,  it 
was  immaterial  to  consider  whether  the  Statute  of  Frauds  applied 
to  them,  and  to  have  thought  that  the  opinion  of  Lord  Cranworth 
in  Jorden  v.  Money  was  inconsistent  with  the  decision  in  ffam^ 
mer$ley  y.  De  Biel  (e).  But  these  opinions  are  inconsistent  with  the 
true  meaning  and  effect  of  the  cases  in  the  House  of  Lords  which 


1UCI8X 

\d)i 


(a)  And  see  Mr.  Justioe  Stephen^s 
oriticism,  5  Ex.  D.  at  p.  303. 
H.  L.  C.  at  p.  1069. 
Ludert  v.  Anstey,  4  Ves.  601. 
Frole  v.  Soady,  2  Giff.  1 
(1869) ;  Zofus  v.  Maw,  3  Giff.  692 
(1862).  In  loffus  T.  Maw  there 
is  a  suggestion  that  the  * '  represen- 
tation*' affects  the  speoiffc  property 
as  an  equitable  charge. 

(e)  Loffus  y.  Maw,  3  Giff.  at  pp. 
603-4.  In  Prole  v.  Soady,  a  strange 
and  entangled  case,  no  point  was 
made  on  the  Statute  of  Frauds.  But 
there  it  appears  to  have  been  esta- 
blished as  a  fact  that  the  wife's 
father  represented  to  the  intended 
husband,  an  Englishmau,  that  a 
certain  trust  disposition  of  Scotch 


land  in  the  proper  Scottish  form 
was  iirevocable.  This  ¥ras,  as  le- 
g^ards  the  person  to  whom  it  was 
made,  a  representation  of  foreign 
law,  and  therefore  equivalent  to  a 
representation  of  fact.  And  thus 
the  decision  may  have  been  right 
on  the  ground  of  estoppel.  But  it 
is  far  from  easy  to  discover  on  what 
ground  it  really  proceeded.  The 
case  went  to  the  Aj>peal  Court,  but 
was  compromised :  see  1  Ch.  146. 
The  still  later  case  of  Skidmore  v. 
Bradford,  8  £q.  134,  decided  by  the 
same  judge  in  1869,  may  be  and 
has  been  regarded  as  a  case  of  true 
contract :  Fry  on  Specific  Per- 
formance, §  299,  p.  133,  2nd  ed. 
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luTo  already  beoi  cited :  and  one  of  them  is  now  espiresaly  oxer* 
ruled  (a).  It  most  be  admitted  that  later  judicial  expreesiona  are 
to  be  fonnd  which  in  some  degree  countenance  them ;  but  these 
have  been,  without  exception,  unnecessary  for  the  decision  of  the 
cases  in  which  they  occurred*  Nor  could  they  in  any  event  out- 
weigh declarations  of  the  law  made  (as  I  yenture  to  think)  with 
sufficient  deamess  in  a  Court  which  not  only  giyes  the  law  to  aU 
others  in  England,  but  disclaims  any  power  of  reconsidering  its 
own  decisions.  It  is  remarkable  that  the  authoritative  explanation 
of  ffammtrsley  Y,  De  Bitl{b)  given  in  Mauns^U  v.  Hedgt9  White  {e) 
has  in  tdmost  all  the  recent  cases  been  left  \mnoticed* 

CoverdtUe  v.  Eastwood  (1872)  {d)  was  a  case  of  precisely  the  same  Recent 
type  as  Hammeraley  v.  Dt  BieL  Bacon,  V.-C.  decided  it  on  the  ^f*^-- 
ground  that  the  transaction  amounted  to  a  contract,  and  so  it  wat 
expressed  in  the  decree.  But  he  also  thought  that  there  oxistedi 
and  was  applicable  to  the  case  in  hand,  "  this  larger  principle,  that 
where  a  man  makes  a  representation  to  another,  in  oonsoquonoe  of 
which  that  other  person  contracts  engagements,  or  altors  his  posi- 
tion, or  is  induced  to  do  any  other  act  which  either  is  permitted  by 
or  sanctioned  by  the  person  making  the  representation,  the  latter 
cannot  withdraw  from  the  roprosontation,  but  is  botmd  by  it  oon- 
clusively."  CoU$  v.  Pilkington  (c)  (1874,  before  Malins,  V.-O.) 
was  a  case  of  a  verbal  agreement  to  allow  the  ocoupation  of  a  houMo. 
This  had  been  acted  on  by  the  plaintiff,  and  thus  was  enforceable 
notwithstanding  the  Statute  of  Frauds  under  the  rule  of  equity  as 
to  part  performance :  but  a  difficulty  was  raised  about  want  of 
consideration,  and  the  supposed  doctrine  of  **  ro])roHo»tatiuns *'  was 
invoked,  in  a  manner  previously  unheard  of,  to  HU])ply  a  kind  of 
moral  consideration.  But  the  plaintiff  had  iiffrood  to  pay  the 
ground  rent  and  rates  and  taxes  during  the  ocoupation ;  which 
surely  was  consideration  enough.  In  lU  Badcock^  17  Oh.  D.  301 
(1880)  the  same  judge  treated  the  cases  on  marriage  sottlomeuts  as 
depending  on  actual  contract  (see  at  p.  300).  Then  in  Dathwood  y, 
Jermyn  (/)  (1879),  which  was  another  marriage  case,  Bacon,  Y.-O. 
held  that  the  connexion  between  the  statement  relied  on  as  a  pro- 
mise and  the  marriage  alleged  to  have  taken  place  on  the  faith  of 
it  was  not  sufficiently  made  out.  He  stated  the  general  rule  thus : 
— **  If  a  man  makes  a  representation  on  the  faith  of  which  another 
man  alters  his  position,  enters  into  a  deed,  incurs  an  obligation, 

{a)  Lofu8  V.  3faw  in  clearly  diJi-  (c)  4  H.  L.  C.  1039. 

approved  by  Lord   Selbome  and  (d)  15  £c|.  121. 

Lord  O'Hagan  in  Maddi$on  v.  Al'  {e)  10  £q.  174,  mo  at  p.  178. 

dtrson,  8  App.  Ca.  at  pp.  473,  483.  (/)  12  Ch.  D.  776. 

(*)  12  a.  &  F.  45. 
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the  man  muking  it  is  bound  to  perform  that  representation,  no 
matter  what  it  is,  whether  it  is  for  present  pa3rment  or  for  the  oon- 
tinuanoe  of  the  payment  of  an  annuity,  or  to  make  a  proyision  by 
will.  That  in  the  eye  of  a  Court  of  Equity  is  a  contract,  an  en- 
gagement which  the  man  making  it  is  bound  to  perform."  This 
appears  to  qualify  to  some  extent  the  diota  of  the  same  judge  in 
CovtrdaU  y.  Ea&twood.  Here  we  read  no  longer  of  two  distinct 
kinds  of  obligation,  by  contract  and  by  "  representation,*'  but  of 
one  kind  of  obligation,  and  that  a  contractual  one,  arising  from  the 
representations  made  by  one  party  with  the  intent  that  they  should 
be  acted  upon,  and  the  conduct  of  the  other  who  does  act  upon 
them.  Finally  we  have  Alderaon  y.  Madditon  (1880)  (a),  where 
there  was  an  agreement  to  leaye  property  by  will  a&  a  reward  for 
eeryioes.  Here  Stephen,  J.  set  forth,  as  we  haye  seen  in  the  text, 
the  yiew  that  it  must  be  a  contract  or  nothing ;  and  he  held  that  a 
contract  was  proyed  by  the  facts  of  the  case.  The  decision  was 
leyersed  by  the  Court  of  Appeal  on  the  ground  that,  the  case  being 
within  the  Statute  of  Frauds,  there  was  no  sufficient  part  perform- 
ance ;  and  the  same  yiew  was  taken  by  the  House  of  Lords.  No 
encouragement  whateyer,  to  say  the  least,  was  giyon  to  the  doctrine 
of  '*  representation." 

So  far  the  authorities  as  to  direct  enforcement  of  **  representa- 
tions." We  do  not  count  among  them  PiggoU  y.  Stratum  {h\ 
decided  by  the  Court  of  Appeal  in  1859,  in  which  Lord  Campbell 
incidentally  took  a  minimizing  yiew  of  the  effect  of  Jorden  y. 
Money  (c).  That  case,  so  far  as  it  did  not  proceed  on  express  coye- 
nant,  was  one  of  equitable  estoppel.  The  representation  was  not 
of  intention  at  all,  but  that  a  certain  state  of  facts  with  its  legal 
consequences  existed  and  would  continue  to  exist.  But  another 
class  of  decisions  now  calls  for  mention.  These  lay  down,  or  seem 
to  lay  down,  a  rule  to  the  effect  that  where  a  contract  has  been 
entered  into  upon  the  representations  of  one  party  that  he  will  do 
somethisg  material  to  the  other  party's  interest  under  it,  and  he 
does  not  make  good  that  representation,  he  cannot  enforce  specific 
performance  of  the  contract :  and  in  one  case  the  contract  has  eyen 
been  set  aside  at  the  suit  of  the  party  misled.  It  is  difficult  in 
these  cases  to  see  why  the  so-called  representation  does  not  amount 
to  a  collateral  agreement,  or  eyen  to  a  term  in  the  principal  contact 
itself.    Li  the  first  set  of  cases,  where  specific  performance  was 


(a)  6  Ex.  D.  293,  7  Q.  B.  D. 
174,  8  App.  Ca.  467. 

(*)  1  D.  J.  S.  33. 

\e)  At  p.  61.  But  Lord  Selbome 
seems  to  adopt  the  opinion  of  Lord 


Cranworth  to  its  foil  extent  in 
Citizem^  Bank  of  Louitiana  y.  Firwi 
National  B<mh  of  New  Orleans,  L.R. 
6  H.  L.  at  p.  360. 
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refused,  a  yendor  or  lessor  had  represented  that  he  would  do  some- 
thing for  the  purchaser's  or  lessee's  benefit,  either  in  the  way  of 
repair  or  improvement  on  the  property  itself  (a),  or  by  executing 
works  on  adjoining  property  as  part  of  a  general  plan  (6).  In  these 
cases  it  has  been  thought  immaterial,  since  the  remedy  of  specific 
performance  is  **  not  matter  of  absolute  right,"  to  consider  whether 
the  collateral  **  independent  engagement "  could  or  could  not  haye 
been  sued  on  as  a  contract  or  warranty  (c).  In  the  one  case  which 
goes  farther  the  contract  was  a  partial  re-insurance  effected  by  one 
insurance  society  (A.)  with  another  (B.)  for  one-third  of  the  original 
risk,  the  secretary  of  society  A.  stating,  when  he  proposed  the  re- 
insurance, that  one-third  was  to  be  re-insured  in  like  manner  with 
another  office  C,  and  the  remaining  one- third  retained  by  A.,  the 
first  insurers.  This  last  one-third  was  afterwards  re-insured  by  A. 
with  C.  without  communication  with  B.  It  was  held  that  society 
B.  was  entitled  to  set  aside  the  policy  of  re-insurance  giyen  by  it 
on  the  faith  that  society  A.  would  retain  part  of  the  liability.  And 
it  was  said  to  make  no  difference  that  such  an  intention  was  really 
entertained  at  the  time :  for  the  change  of  intention  ought  to  haye 
been  communicated.  '*If  a  person  makes  a  representation  by 
which  he  induces  another  to  take  a  particular  course,  and  the  cir- 
cumstances are  afterwards  altered  to  the  knowledge  of  the  party 
making  the  representation,  but  not  to  the  knowledge  of  the  party  to 
whom  the  representation  is  made,  and  are  so  altered  that  the  altera- 
tion of  the  circumstances  may  affect  the  course  of  conduct  which 
may  be  pursued  by  the  party  to  whom  the  representation  is  made, 
it  is  the  imperative  duty  of  the  party  who  has  made  the  representa- 
tion to  communicate  to  the  party  to  whom  the  representation  has 
been  made  the  alteration  of  those  circumstances  "  {d). 

This  case,  decided  by  the  Lords  Justices  in  1864,  is  that  which 
gives  rise  to  most  difficulty.  No  reason  appears  why  the  retaining 
of  the  specified  part  of  the  risk  by  the  re-insuring  office  should  not 
have  been  deemed  a  term  or  condition  of  the  contract.  Indeed  it 
seems  to  have  been  an  integral  part  of  the  proposal,  and  evidence 
was  offered  that  by  the  constant  usage  of  insurance  offices  it  was 


(a)  Zamare  v.  Dixon,  L.  R.  6 
H.  L.  414. 

(b)  Beaumotit  v.  DukeSf  Jao.  422 ; 
Myers  v.  Watton,  1  Sim.  N.S.  623. 

(e)  Lord  Cranworth,  1  Sim.  N.S. 
629  (this  was  in  1861,  and,  coming 
to  theVioe-Ohanoellor's  CoTut  from 
the  Exchequer,  he  probably  took 
doctrineB  ox  equity  current  in  the 
.books  as  he  found  them :  it  may  be 


a  question  if  he  would  have  ad- 
hei^  to  this  later,  when  we  look 
at  his  opinions  in  Mautuell  r. 
Sedges  White  and  Jorden  ▼.  Money) : 
Lord  Cairns,  L.  K.  6  H.  L.  428. 

(rf)  Traill  v.  Baring,  4  D.  J.  S. 
318,  329,  per  Turner,  L.  J.,  ap- 
proved by  Fry,  L.  J.,  Scottish  Fe^ 
troleum  Co.  23  Ch.  D.  at  p.  438. 
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80  understood.  The  judgments,  however,  certainly  do  not  proceed 
on  that  footing.  Possibly  it  might  be  said  that  the  representation 
in  this  case,  being  of  something  to  be  done  not  in  a  more  or  lees 
distant  future,  but  at  the  same  time  with  and  as  part  of  the  pro- 
posed transaction,  was  in  the  nature  of  a  repreeentation  of  fact.  It 
might  be  put  thus:  '*  We  are  re-insuring  one-third  with  C;  one- 
third  of  the  risk  wo  keep;  will  you,  B.,  take  the  other  third?" 
And  thus  put,  it  might  be  regarded  as  an  altematiye  case  of  con- 
tract or  estoppel,  in  which  (for  some  reason  not  evident  from  the 
report)  the  Court  preferred  the  less  simple  course. 

In  the  other  cases  it  is  by  no  means  clear  that  the  existence  of  a 
true  collateral  agreement  or  warranty  is  excluded ;  in  at  least  one 
similar  case  (a)  the  question  is  treated  as  one  of  agreement  entirely. 
In  the  latest  of  the  kind,  Lamart  y.  Dixon  (6),  which  came  before 
the  House  of  Lords  in  1873,  the  principal  agreement  was  for  a  lease 
of  cellars  to  be  used  as  wine  vaults.  During  the  negotiations  the 
lessor  assured  the  lessee  either  that  he  had  already  taken,  or  that 
he  would  forthwith  take,  sufficient  measures  to  keep  the  cellars  dry 
and  fit  for  a  wine  merchant's  use.  It  seems  most  natural  to  regard 
this  as  a  warranty :  still,  so  far  as  it  related  to  anything  already 
done,  it  might  be  regarded  as  a  positive  statement  of  fact.  *'  You 
will  find  the  cellars  dry,'*  or  any  speech  to  that  effect,  might  mean 
either :  "  I  undertake  to  make  the  cellars  dry,"  or,  '^  That  has  been 
done  which  is  known  by  competent  experience  to  be  sufficient  to 
ensure  dryness."  The  line  between  warranty  and  estoppel  is  here 
a  fine  one,  and  perhaps  not  worth  drawing,  but  still  it  is  possible 
to  draw  it :  and  when  Lord  Cairns  said  "  I  quite  agree  that  this 
representation  is  not  a  guarantie,"  he  may  have  meant  that  he 
preferred  to  regard  it  as  a  statement  of  fact  operative  by  way  of 
estoppel.  There  certainly  does  run  through  these  cases,  however, 
the  idea  that  specific  performance  is  so  far  a  discretionary  remedy 
that  it  may  be  refused  to  a  party  seeking  it  on  grounds  which  do 
not  affect  his  legal  rights  under  the  contract.  But  it  seems  a 
tenable  position  that  equity  judges  have  taken  a  needlessly  narrow 
view  of  what  is  a  binding  agreement  on  the  principles  of  the  com- 
mon law  (c).  In  fact  agreements  collateral  to  leases,  and  not  in 
writing,  have  of  late  years  been  enforced  without  doubt.  In  the 
last  case,  which  was  in  1875  (<2),  the  lessor's  undertaking  was  to 

(a)  Peaeoek  v.  Femm,  11  Beav.  Court  of  ChaDoery,  as  the  phrase 
366.  was,  to  make  what  he  could  of  it 

(b)  L.  R.  6  H.  L.  414.  at  law,  derived  substantial  or  any 
(r)  It  would  be  curious  to  know      profit  from  that  liberty. 

in  what  proportion  of  cases  under  (d)  Angell  t.  Duke,  L.  B.  10  Q.  B, 

the  old  practice  a  party  left  by  the      174.    The   others   are  Morgan  v. 
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repair  and  fumish  the  house  demised.  In  all  of  them  the  facts 
appear  undistinguishable  in  their  character  from  those  which  have 
been  treated  in  the  Court  of  Chancery  as  estabHshing  a  right  to 
relief  on  the  ground  of  **  representation." 

There  remains  a  class  of  cases  in  equity  in  which  it  has  been  held  Cas^ 
that  a  statement  made  to  a  person  intended  to  act  upon  it  by  one  |^j^  ^^ 
who  knows  it  to  be  false,  or  is  recklessly  ignorant  whether  it  is  true  presenta- 
or  false,  may  create  in  the  person  who  acts  on  it  to  his  injury  a  ^^^^  gives, 
substantive  right  to  compensation.    Here  the  statement  is  a  wrong,  ^gj^^'. 
and  the  remedy  is  precisely  analogous  to,  and  before  the  Judica-  tive  right 
ture  Acts  was  concurrent  with,  that  which  was  given  at  law  by  the  ^^  action, 
action  of  deceit,  or  action  on  the  case  in  the  nature  of  an  action 
of  deceit  (a}.    It  will  be  sufficient  to  give  references  to  a  few  of  the 
decisions  (6). 

A  rule  established  by  some  of  these,  of  which  Slim  v.  Croucher  (b) 
is  an  instance,  is  that  a  man  in  whose  peculiar  knowledge  a  fact 
must  have  been  cannot  be  heard  to  say  that  when  he  afterwards 
positively  asserted  the  contrary  of  the  fact  he  had  forgotten  the 
true  state  of  things.  Whether  courts  of  common  law  would  have 
refused  to  admit  this  rule,  or  whether,  even  if  not  affirming  it  as  a 
rule  of  law,  they  would  not  have  acted  on  it  in  practice  as  a  rule  of 
evidence,  is  now  a  question  of  no  importance  (c). 

It  is  worth  remark  that  not  unfrequently  a  difficulty  occurs  in 
drawing  the  line  between  contract  or  warranty  and  fraud,  as  we 
have  already  seen  that  there  does  between  contract  and  estoppel. 
*'  Most  of  the  cases  .  .  .  when  looked  at,  if  they  do  not  abso-* 
lutely  amount  to  contract,  come  uncommonly  near  it.  ...  If 
you  choose  to  say,  and  say  without  inquiry,  '  I  warrant  that,*  that 
is  a  contract.    If  you  say  '  I  know  it,'  and  if  you  say  that  in  order 


Grifith,  L.  R.  6  Ex.  70 ;  Enkitie  v. 
Adtane,  8  Ch.  766.  The  gronnd 
taken  as  to  the  Statute  of  Frauds  is 
that  the  ooUateral  agreement  is  not 
a  <*  contract  or  sale  of  lands,"  &c. : 
the  effect  of  the  Statute  being  as  it 
were  exhausted  by  the  principal 
contract ;  with  which  the  collateral 
one  must  of  course  be  consistent. 

(a)  <*  It  is  precisely  analogous  to 
the  common  law  action  for  deceit  *  * ; 
Lord  Chelmsford,  L.  R.  6  H.  L.  at 
p.  390.  *'  It  is  in  the  nature  of  an 
action  or  proceeding  ex  delicto "  : 
Lord  Cairns,  ibid,  at  p.  402. 

(b)  Evans  v.  Bieknell  (1801),  6 
Yes.  174  (where  Lord  Eldon  com- 
ments at  large  on  the  danger  of 


similar  actions  in  courts  of  law,  the 
defendant  beinff  then  unable  in 
those  courts  to  give  evidence) ;  Slim 
V.  Croucher  (1860),  1  D.  F.  J.  618 
(where,  as  to  the  concurrent  juris- 
diction, see  per  Lord  Campbell  at 
p.  623  :  but  the  case  might  also  be 
considered  as  one  of  estoppel,  see 
per  Lord  Selbome,  6  App.  Ca.  at 

&935)  ;  Peck  v.  Gurney,  L.  R.  6 
.  L.  377  (1873J. 

(r)  Lord  Chelmsford  seems  to 
have  thought  the  equitable  remedy 
was  more  exteusivo  than  the  legal 
(L.  R.  6  H.  L.  390) :  but  in  the 
case  of  Slim  v.  Croucher  Lord  Camp- 
bell recognized  no  distinction. 
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to  save  the  trouble  of  inquiring,  that  is  a  false  representation — you 
are  saving  what  is  false  to  induce  them  to  act  upon  it "  (a).  Cases 
are  indeed  quite  possible  in  which  the  legal  effect  of  the  facts  may 
equally  be  considered  as  warranty,  estoppel,  or  duty  fx  delicto.  And 
nnoe  equity  judges,  dealing  with  facts  and  law  together,  were  not 
bound  to  distinguish  with  precision,  and  often  did  not  distinguish, 
on  which  of  two  or  more  possible  grounds  they  rested  their  deci- 
sions, it  is  not  surprising  that  a  good  deal  of  ambiguity  has  gathered 
round  the  subjects  discussed  in  this  note. 


Note  0.  (p.  481). 
Indian  Contract  Act  on  Fraud,  etc,  (b). 


Indian            10.  All  agreements  are  contracts  (c)  if  they  are  made  by  the  free 
Oontraot      consent  of  parties  competent  to  contract,  for  a  lawful  consideration 
Fraud,  Ac.  and  "with  a  lawful  object,  and  are  not  hereby  expressly  declared  to 
be  void 

13.  Two  or  more  persons  are  said  to  consent  when  they  agree  upon 

the  same  thing  in  the  same  sense. 

14.  Consent  is  said  to  be  free  when  it  is  not  caused  by 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixteen,  or 

(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections  twenty, 

twenty-one,  and  twenty-two. 

Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given 
but  for  the  existence  of  such  coercion,  undue  influence,  fraud,  mis- 
representation, or  mistake. 

15.  Coercion  is  the  committing,  or  threatening  to  commit,  any 
act  forbidden  by  the  Indian  Penal  Code,  or  the  unlawful  detaining, 
or  threatening  to  detain,  any  property  to  the  prejudice  of  any  person 
whatever,  with  the  intention  of  causing  any  person  to  enter  into  an 
agreement. 

Explanation, — It  is  immaterial  whether  the  Indian  Penal  Code  is 
or  is  not  in  force  in  the  place  where  the  coercion  is  employed. 

(a)  Lord  Blackburn.  Brotcnliey,  omitted.    Some  of  them  have  been 

Campbell  (Sc.)  6  App.  Ga.  at  p.  962 :  already  cited  in  the  text. 

thewholepa88age  should  be  studied.  (r)  See  the  definitioiia   in  s.   2, 

[h)  The    ilhistratioDs   are   here  note  A.,  p.  636,  above. 
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[This  goes  in  terms  far  beyond  Engliah  law,  for  it  does  not  require 
that  the  coercion  should  be  exercised  by  br  even  known  to  the  other 
party,  nor  that  the  person  coerced  should  be  the  party  whose 
consent  is  to  be  obtained,  or  in  any  way  related  to  him.  I  do  not 
know  whether  the  section  has  been  judicially  interpreted  in  any  of 
the  High  Courts.] 
16.  Undue  influence  is  said  to  be  employed  in  the  following  cases :--» 

(1)  When  a  person  in  whom  confidence  is  reposed  by 
another,  or  who  holds  a  real  or  apparent  authority 
over  that  other,  makes  use  of  such  confidence  or 
authority  for  the  purpose  of  obtaining  an  advan- 
tage oyer  that  other,  which,  but  for  such  confidence 
or  authority,  he  could  not  haye  obtained ; 

(2)  When  a  person  whose  mind  is  enfeebled  by  old  age, 
illness,  or  mental  or  bodily  distress,  is  so  treated 
as  to  make  him  consent  to  that  to  which,  but  for 
such  treatment,  he  would  not  have  consented, 
although  such  treatment  may  not  amount  to 
coercion. 

Fraud  means  and  includes  any  of  the  following  acts  committed  by 
a  party  to  a  contract  or  with  his  connivance,  or  by  his  agent,  with 
intent  to  deceive  another  party  thereto  or  his  agent,  or  to  induce 
him  to  enter  into  the  contract : — 

(1)  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true ; 

(2)  The  active  concealment  of  a  fact  by  one  having 
knowledge  or  belief  of  the  fact ; 

(3)  A  promise  made  without  any  intention  of  perform- 
ing it ; 

(4)  Any  other  act  fitted  to  deceive ; 

(5)  Any  such  act  or  omission  as  the  law  specially 
declares  to  be  fraudulent. 

Explanation. — Mere  silence  as  to  facts  likely  to  affect  the  willing- 
ness of  a  person  to  enter  into  a  contract  is  not  fraud,  unless  the  cir- 
cumstances of  the  case  are  such  that,  regard  being  had  to  them,  it 
is  the  duty  of  the  person  keeping  silence  to  speak,  or  unless  his 
silence  is  in  itself  equivalent  to  speech. 
18.  Misrepresentation  means  and  includes — 

(1)  the  positive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that 
which  is  not  true,  though  he  believes  it  to  be  true; 

(2)  any  breach  of  duty  which,  without  an  intent  to 
deceive,  gains  an  advantage  to  the  person  commit- 
ting it,  or  any  one  claiming  under  him,  by  mis- 
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leading  Another  to  his  prejudice,  or  to  the  pre- 
judice of  any  one  claiming  under  him ; 
(3)  causing,  howeyer  innocently,  a  party  to  an  agree- 
ment to  make  a  mistake  as  to  the  substance  of  the 
thing  which  is  the  subject  of  the  agreement. 
[Sub-s.  (2)  seems  hardly  in  place  here.    The  framers  of  the  draft 
Civil  Code  of  New  York,  from  which  it  is  taken  (§758),  appear  to 
haye  generalized  from  Bulkley  y.  Wilford,  2  CI.  &  F.  102.     That 
case,  however,  proceeds  rather  on  the  special  duty  of  an  agent,  see 
p.  246  above ;  and  the  ratio  decidendi  is  expressly  that  a  profes- 
sional agent  shall  not  take  advantage  of  his  own  ignorance.    There 
was  also  evidence  and  a  finding  of  actual  fraud.] 

19.  When  consent  to  an  agreement  is  caused  by  coercion,  undue 

influence,  fraud  or  misrepresentation,  the  agreement  is  a 
contract  voidable  at  the  option  of  the  party  whose  consent 
was  so  caused. 
A  party  to  a  contract,  whose  consent  was  caused  by  fraud 
or  misrepresentation,  may,  if  he  thinks  fit,  insist  that  the 
contract  shall  be  performed,  and  that  he  shall  be  put  in 
the  position  in  which  he  would  have  been  if  the  represen- 
tations made  had  been  true. 
Exception, — If  such  consent  was  caused  by  misrepresentation,  or 
by  silence  fraudulent  within  the  meaning  of  section  seventeen,  the 
contract,  nevertheless,  is  not  voidable,  if  the  i>arty  whose  consent 
was  so  caused  had  the  means  of  discovering  the  truth  with  ordinary 
diligence. 

Explanation, — ^A  fraud  or  misrepresentation  which  did  not  cause 
the  consent  to  a  contract  of  the  party  on  whom  such  fraud  was 
practised,  or  to  whom  such  misrepresentation  was  made,  does  not 
render  a  contract  voidable. 

20.  Where  both  parties  to  an  agreement  are  under  a  mistake  as  to 

a  matter  of  fact  essential  to  the  agreement,  the  agreement 

is  void. 
Explanation, — An  erroneous  opinion  as  to  the  value  of  the  thing 
which  forms  the  subject-matter  of  the  agreement  is  not  to  be  deemed 
a  mistake  as  to  a  matter  of  fact. 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  mistake 
as  to  any  law  in  force  in  British  India ;  but  a  mistake  as  to  a  law 
not  in  force  in  British  India  has  the  same  effect  as  a  mistake  of 

fact. 

22.  A  contract  is  not  voidable  merely  because  it  was  caused  by 
one  of  the  parties  to  it  being  under  a  mistake  as  to  a  matter  of  fact. 

Nothing  is  said  as  to  the  time  within  which  a  voidable  contract 
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must  be  rescinded ;  the  obligation  to  restore  any  advantage  received 
under  the  contract  is  declared  in  ss.  64, 60;  but  it  does  not  appear 
what  is  to  happen  if  restitution  is  impossible ;  as  to  goods  obtained 
under  a  voidable  contract,  the  title  of  ''  a  third  person  who  before 
the  contract  is  rescinded  buys  them  in  good  faith  of  the  person  in 
possession "  is  secured  by  s.  108,  exception  3,  ^'unless  the  circum- 
stances which  render  the  contract  voidable  amounted  to  an  offence 
committed  by  the  person  in  possession  or  those  whom  he  represents," 
a  limitation  which  appears  to  be  new ;  but  no  general  principle  is 
laid  dowli  as  to  rights  of  third  persons  intervening.  S.  66  provides 
that  "  the  rescission  of  a  voidable  contract  may  be  communicated 
or  revoked  in  the  same  manner,  and  subject  to  the  same  rules,  as 
apply  to  the  commimication  or  revocation  of  a  proposal."* 


Note  P.  (p.  679). 
Foreign  laws  on  undue  influence  and  allied  subjects, 

Prench  jurisprudence  has  sometimes  been  cited  in  our  Courts  as  French 
affording  useful  analogies  in  cases  where  it  was  sought  to  set  aside  authorities 
gifts  on  the  ground  of  undue  influence,  especially  spiritual  influence.  ^  ^^  . 
(CEuvres  d'Aguesseau,  1.  284,  6. 614,  ed.  1819 ;  Lyon  v.  Home,  6  Eq.  tion. 
671.)    Without  denying  the  instructiveness  of  the  comparison,  it 
may  be  pointed  out  that  these  French  cases  proceeded  on  rather 
different  grounds.    Charitable  bequests  in  general  were  unfavour- 
ably looked  on  as  being  ** inofficious"  towards  the  natural  suc- 
cessors.   This  principle  is  strongly  brought  out  by  D'Aguesseau 
in  the  case  of  the  Beligieusea  du  Saint- Sacrement  (CEuvres,  vol.  1. 
p.  295)  :— 

*'  Ces  dispositions  universelles,  contraires  aux  droits  du  sang  et 
de  la  nature,  qui  tendent  k  frustrer  les  h^ritiers  d'uue  succession 
legitime,  sent  en  eUes-m^mes  peu  favorables;  non  que  ce  seul 
moyen  soit  peut-Stre  suffisant  pour  an^antir  un  tel  legs:  mais 
lorsqu'il  est  soutenu  par  les  circonstances  du  fait  .  .  .  lorsque 
la  donation  est  immense,  qu*elle  est  excessive,  qu'elle  renferme 
toute  la  succession  .  .  .  dans  toutes  ces  circonstances  la  justice 
s'est  toujours  elev§e  centre  ces  actes  odieux ;  elle  apris  les  heritiers 
sous  sa  protection ;  elle  a  cass6  ces  donations  inofficieuses,  exces- 
sives  et  contraires  a  Futility  publique." 

In  modem  French  practice  a  will  may  be  set  aside  for  captation  ^ode' 
or  suggestion.    But,  as  with  up,  the  burden  of  proof  is  on  the  ob-  T^ 
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jector  to  show  that  the  testator's  will  was  not  free,  and  something 
amouiiting  to  fraudulent  piactice  must  be  proyed.  ' '  La  suggestioo 
ne  sauiait  etre  separ^,"  says  Troplong,  "  d'un  dol  subversif  de  la 
libre  Tolont^  du  testateur  ...  On  a  tonjouis  §t6  trds-difficile 
en  France  a  admettre  la  preuye  de  la  suggestion  et  de  la  captation." 
(Droit  civil  ezpliqu^,  Des  donations  entre-yifs  et  dee  testaments, 
art.  492.) 

On  the  other  hand  the  Code  Civil  (art  907,  909-911)  contuns 
express  and  seyere  restrictions  on  dispositions  by  wards  in  fa,Yovi 
of  their  guardians,  and  by  persons  in  their  last  illness  in  fayour  of 
their  medical  or  spiritual  adyisers.  These  apply  alike  to  willB  and 
to  gifts  inter  vivos. 

Continen-       The  Continental  enactments  as  to  the  effect  of  inadequacy  of  con- 
^f^^        sideration  on  a  sale  are  derived  from  the  rule  of  Boman  law,  namely 

at  under-     ^^^^  ^  ^^  ^^^  ^^^  ^^^  ^^^  ^®  ^^'^^  value  may  be  set  aside  in  favour 
value.  of  the  seller  unless  the  purchaser  elects  to  make  up  the  deficiency  in 

Ciyil  law.  the  purchase-money:  Cod.  4.  44.  de  resc.  vend.  2.  "Bern  maioris 
pretii  si  tu  vel  pater  tuus  minoris  pretii  distraxerit,  humanum  est  nt 
yel  pretium  te  restituente  emptoribus  f  undum  venditum  recipias,  vel, 
si  emptor  elegerit,  quod  deest  iusto  pretio  recipias.  Minus  autem 
pretium  esse  videtur,  si  nee  dimidia  pars  yeri  pretii  soluta  sit"  A 
less  undervalue  was  not  of  itself  a  sufficient  ground :  C.  eod.  tit  8, 
Old  15.    The  old  French  law  adhered  to  this  rule :  Pothier,  Obi.  $  83. 

French  <f  Qj^  estime  commun^ment  Snarme  la  lesion  qui  ezodde  la  moiti^  du 
juste  prix,"  id.  Contr.  de  Vente,  §  330,  sqq.  Pothier  however  goes 
on  to  say  that  this  does  not  apply  to  sales  of  reversionary  interests 
(contrat  de  vente  de  droits  sucoessifs)  nor  to  other  speculative  con- 
tracts (contrats  al6atoires),  on  account  of  the  difficulty  of  fixing  the 
true  value ;  nor  to  sales  of  moveable  property :  cp.  id.  de  Yentei 
§  341.  Thus  the  rule  and  the  exception,  as  touching  immoveable 
property,  were  just  the  reverse  of  our  own  law  as  it  stood  before 
Code  Civil.  1B68.  The  modem  French  code  fixes  the  undervalue  for  which  a 
sale  (of  immoveable  property  only)  may  be  set  aside  at  7-12ths.  It 
adds  this  important  limitation,  that  a  general  presumption  of 
undervalue  must  be  raised  by  the  circumstances  alleged  on  behalf 
of  the  seller  before  evidence  of  the  actual  existence  and  amoant  of 
the  inadequacy  can  be  admitted.  There  are  also  certain  precautions 
as  to  the  kind  of  proof  to  be  allowed.  If  undervalue  to  the  pre- 
scribed extent  is  established  the  buyer  has  the  option  of  submitting 
to  a  rescission  of  the  sale  or  paying  up  the  difference.  (Code  Oir. 
1674-168d.)  Nothing  is  said  about  sales  of  reversionary  interests, 
but  it  has  been  decided  in  accordance  with  the  older  law  that  the 
section  does  not  apply  to  them :  Codes  Annot^s,  1.  798.     '*  Ne  soni 
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pas  sujettes  &  la  reecLdon  pour  Usioii  les  yentes  suiyantes 
[inter  cUia]  La  yente  de  droits  successifs,  encore  qu'elle  soit  faite 
k  nn  stranger."  And  the  proyision  applies  in  fayour  of  the  seUer 
only  (art.  1683).  Any  waiyer  of  the  seller's  possible  rights  on  this 
score,  howeyer  express,  is  inoperatiye  (1674).  There  are  exceptional 
proyisions  for  the  case  of  '*  partage  fait  par  Tascendant "  (1079)  and 
in  fayour  of  minors  (1305,  sqq.). 

The  proyisions  of  the  Italian  Code  are  in  substance  the  same  as  Italian 
those  of  the  Code  Napoleon  (Codice  Ciyile,  1529-1637).  ^^®- 

The  proyisions  of  the  Prussian  Code — Allgem.  Landrecht,  part  I.  FrcuBaian 
Tit.  II.  S§  58,  59(*'Von  der  Verletzung  uber  die  Halfte")— are  Code, 
substantially  as  follows. 

The  objection  that  the  purchase-money  is  disproportionate  to  the 
yalue  of  the  thing  sold  does  not  of  itself  suffice  to  ayoid  the  con- 
tract. 

"  But  if  the  disproportion  is  so  great  that  the  purchase-money 
exceeds  double  the  yalue  of  the  thing  sold,  then  this  raises  a  legal 
presumption  (rechtliche  Vermuthung),  of  -which  the  buyer  may  take 
adyantage,  of  an  error  such  as  to  ayoid  the  contract." 

The  buyer  may  by  his  contract  waiye  the  benefit  of  these  proyi- 
sions  (§  65) ;  and  the  seller  cannot  in  any  case  dispute  the  contract 
on  the  ground  of  underyalue. 

The  reason  of  this  appears  to  be  that  the  judicial  presumption  is 
not  of  fraud,  but  of  error,  and  that  the  yendor  cannot  be  presumed 
to  be  in  error  as  to  the  yalue  of  his  own  property. 

The  Austrian  Code  (§§  934,  935),  following  the  extended  inter-  Austrian 
pretation  of  the  Eoman  rule  sanctioned  by  the  preyailing  modem  Code, 
opinion  in  Germany,  see  Vangerow,  Pand.  §  611  (3.326),  enacts  that 
inadequacy  of  consideration  to  the  extent  of  more  than  one-half  in 
any  bilateral  contract  giyes  the  party  injured  a  right  to  caU  upon 
the  other  to  make  up  the  deficiency  or  rescind  the  contract  at  that 
other's  option.  This  right  may  be  waiyed  beforehand,  and  the  rule 
does  not  apply  to  judicial  sales  by  auction. 

Thus  the  French  Code  follows  the  rule  of  the  Eoman  law,  giying  obserra- 
the  remedy  to  the  seller  only,  but  adds  a  qualifying  rule  of  eyidence  tlons  and 
which  hmits  the  remedy  to  cases  where  there  is  some  ground  of  """"""T- 
suspicion  besides  the  underyalue  itself.    The  Prussian  Code  reyerses 
the  ciyil  law  by  giying  the  remedy  only  to  the  buyer,  aud  the 
Austrian  Code  extends  it  to  both  parties,  and  to  eyery  kind  of  con- 
tract for  yaluable  consideration.  These  discrepancies  seem  to  fayour 
the  conclusion  that  the  course  our  own  law  has  always  taken  with 
TOspect  to  property  in  possession,  and  now  takes  (since  the  Act  31 
Vict  c.  4)  with  respect  to  property  in  reyersion,  is  on  the  whole  the 
wisest.    It  18  worth  while  to  obserye  that  the  CiyU  Code  of  Lower 
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Canada  has  altered  the  law  of  that  proyinoe  in  the  same  direction, 
and  declares  without  exception  that  persons  of  full  age  "  are  not 
entitled  to  reHef  from  their  contracts  for  cause  of  lesion  only" 
(S  10 1 2).  On  the  other  hand  the  question  was  considered  in  framing 
the  Italian  Code,  and  the  rule  of  the  civil  law  was  deliberately 
adhered  to.    (Mazzoni,  Diritto  Civile  Italiano,  3.357.) 

The  different  enactments  we  have  mentioned  may  be  thus 
capitulated : — 


17fttuTC  of  pitypsrty. 
MoTwUe  or  In  poaieasioii 

immoTeable.  or  reTeraion. 


Extent  of 
inadeqiiMy 
of  oonaidei»- 
tion  giving 
ri^ht  of  re- 
acuflion. 


English  Law.  No  distinction.  |  In  posBeasion.        None. 

\  In  reTeraion.  (Before  1868) 

Anj. 
(Since  1868) 
None. 
'In  possession.      7-12ths 

(coupled  with 
oircninstanoes 
of  presump- 
tion), 
reversion.         None. 


Frenoh  Code    Immoveable 
and  decisions    only, 
thereon  (fol- 
lowed by 
Italian  Code). 


I 


To  which 
pMty. 


Seller. 


Seller. 


Prussian  Code. 
Anstriiin  Code. 


No  distinction. 
No  distinotion. 


Over  1-2. 
Over  1-2. 


Buyer. 
Eiuier  party 
in  any  con- 
tract for 
valuable 
considera- 
tion. 
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ACCEPTANCE : 

of  proposali  general  but  not  nniyersal  form  of  agreement,  6. 

express  or  tacit,  9. 

by  performing  conditions  of  proposal,  12. 

when  in  time,  24. 

doable,  of  same  proposal,  28. 

must  be  communicated,  31. 

when  the  contract  is  made  by  correspondence :  difficulties  of  the 

subject,  31. 
theories  in  Englwh  authoiities,  33. 
by  post,  effectual,  though  never  delivered,  36. 
will  not  relate  back  to  date  of  proposal,  37. 
must  be  unqualified,  38.  • 

examples  of  insufficient  acceptance,  39. 

of  sufficient  acceptance,  40. 
with  immaterial  or  ambiguous  addition,  40. 
by  conduct  as  well  as  by  words,  must  be  certain,  46. 
by  receiving  document  with  special  conditions,  46. 
of  misimderstood  proposal,  effect  of,  432,  434,  436. 

ACCIDENT :  destroying  subject-matter  of  contract,  effect  of,  362,  367. 

ACCOUNT :  action  of,  141. 

ACKNOWLEDGMENT  of  debt  barred  by  Statute  of  Limitation,  601. 
8e$  Ldotation. 

ACQUIESCENCE : 

cannot  exist  without  knowledge,  399. 
as  a  bar  to  rescinding  contract,  648. 
lapse  of  time  as  evidence  of,  648,  649. 
in  cases  of  undue  influence,  695. 
may  work  estoppel  in  equity,  669. 

''ACT  OF  QOD  " :  meaning  of :  no  general  definition  possible,  366. 

zz2 
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ADVERTISEMENT : 

oontraot  by,  12,  tqq. 

snoh  oontraots  not  exempt  from  Statute  of  FraudB,  22. 

AGEKCT: 

general  tlieory  of,  60,  212. 

poaitionB  of  aotoal  or  prof  eased  agent  as  regards  principal,  95. 

oontraots  made  by  agents,  96,  tqq. 

oontraot  bj  authorized  agent  known  to  be  such,  97. 

when  agent  is  personally  liable,  98. 

how  agent's  liability  may  be  excluded  or  limited  when  he  oontraots 
in  his  own  name,  99. 

oontraot  by  authorized  agent,  but  not  known  to  be  such,  100. 

rights  of  undisolosed  principal,  100. 

rights  of  other  contracting  party,  101. 

election  to  sue  principal  or  agent,  102. 

position  of  professed  agent  who  has  no  authority :  where  a  re- 
sponsible principal  is  named,  103. 

where  no  responsible  principal  is  named,  107. 

when  professed  agent  may  disclose  himself  as  real  principal,  108. 

effect  of  death  of  principal  on  subsequent  contracts  of  ag^t  before 
notice,  96. 

sub-agent  appointed  without  authority  is  not  agent  of  principal, 
426. 

fraudulent  misrepresentation  or  concealment  of,  487. 

AGENT: 

authority  of,  its  constitution  and  end,  96. 

corporation  liable  for  wrongs  of,  in  course  of  employment,  115. 

must  not  deal  secretly  on  his  own  account  in  business  of  agency, 

243. 
must  not  sell  to  or  buy  from  himself,  244. 
must  not  profit  by  his  own  negUgence,  246. 
must  account  to  principal,  notwithstanding  collateral  illegality  in 

the  transaction,  333. 
knowledge  of,  is  knowledge  of  principal,  97,  n.,  101. 
statements  of,  how  far  binding  on  principal,  530. 
always  liable  for  his  own  wrong,  533. 

AGBEEMENT: 
defined,  1. 
▼old,  what,  2,  7. 
consent,  how  expressed,  1. 
analysis  of,  as  accepted  proposal,  4. 

See  Aocxptaxob;  FfiopOBAL. 
no  contract  unless  the  terms  are  certain,  42. 
no  contract  where  the  promise  is  illuBory,  44. 
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of  Ltthatxo  not  *  so  found  by  inquisition  {which  see)  not  Toid|  but 
Toidable,  92. 

UirLi.wruL  {which  tee).  Oh.  VI. 
unlawful,  the  different  classes  of,  232. 

See  UnXiAWFUL  Af;^;iHfii!MH!yf7ff, 

against  Pubuo  Poliot  {which  eee),  271,  sgq. 

See  also  Chakpebty  ;  Mabbulob  ;  Bestbaiivt  of  Tbadb. 
IXPOSBIBLE,  360,  sqq. 

See  IXPOSSIBLB  AoBSEXBins. 
conditions  affecting  validity  of  consent,  890. 

See  KiSTAKB,  &c. 
where  there  may  be  an  apparent,  but  no  real  consent  and  no  con- 
tract, 411. 
election  to  adopt,  where  originally  void,  450. 
parol  addition  to  or  variation  in  terms  of — effect  as  regards  specific 

performance,  468. 
informal,  execution  of,  may  be  good  consideration  or  accord  and 
satisfaction,  610. 
effect  of  part  performance,  611. 

ante-nuptial,  how  far  made  binding  by  post-nuptial 
settlement,  613. 
Savigpiy*8  definition  of,  considered,  635. 

AGREEMENTS  OF  IMPERFECT  OBLIGATION : 

their  nature  and  effects,  597,  sqq. 

conflict  between  lex  fori  and  lex  contractus,  603,  606,  625. 

general  results  as  to,  634. 

ALIEN: 

wife  of,  when  she  can  contract  2Afeme  sole,  82. 

enemies,  disabled  from  suing  here  but  not  from  contracting,  95. 

ANNUITY:   agreement  to   give,  charged  on  land,  implies  personal 
covenant  for  repayment,  225. 

APOTHECARIES :  cannot  recover  charges  unless  properly  qualified  at 
time  of  services,  623,  624,  n. 

ARBITRATION : 

agpreements  for  reference,  now  practically  enforceable,  291. 

right  of  action  may  be  conditional  on  award,  292. 
ARBITRATOR :  can  recover  remuneration  on  express  contract,  626. 

ARTIFICIAL  PERSON : 
nature  of,  110. 
partnerships  and  other  bodies  treated  as,  by  custom  though  not 

bylaw,  112. 
separate  estate  of  married  woman,  analogous  to,  649. 
And  see  Cobfobation. 
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ASSIGNEE : 

rights  of,  under  oontract,  206,  aqq. 

takes  subject  to  equities,  211. 

rule  may  be  excluded  by  agreement,  213. 

ASSIGNMENT: 

of  CoziTBAOT  {whkh  tet),  188,  tqq, 
of  pensions,  &o.  void,  287. 

ASSUMPSIT :  action  of,  its  introduction,  142. 

ATIORNETS  AND  SOXJCITOItS.    Sm  Souoxtob. 

AUCTION : 

sale  by,  formation  of  contract  in,  13. 
where  sale  without  reserve,  15. 
effect  of  misleading  partiotdars  at,  502. 
employment  of  puffers  at,  518. 

AWARD: 

whether  stranger  can  be  bound  by,  193. 

mistake  in,  can  be  rectifled  only  by  the  Court,  404. 

BANKRUPTCY : 

loan  obtained  by  infant  under  pretence  of  full  age,  provable  in,  78. 
anomalous  effects  of,  on  contractual  rights,  197. 
secret  agreements  with  particular  creditors  void,  240. 
laws,  attempts  to  evade,  255. 

BARRISTER : 

fees  of,  for  advocacy  not  recoverable  from  client,  626. 

for  non-litigious  business,  qu.,  627. 

fees  paid  by  olient  to  soUdtor,  whether  recoverable  by  counsel, 

628. 
judicial  notice  of  counsel's  fees  in  taxing  costs,  629. 

BILL  OF  EXCHANGE : 

infant's,  not  void  but  voidable,  58. 
is  not  an  equitable  assignment,  651,  «t. 
is  an  unconditional  order  in  writing,  157. 
acceptance  of,  must  be  in  writing  and  signed,  157. 
cheque  is  a,  219. 

And  tee  Nbootiablb  Inbtbtticszits. 

BILL  OF  LADING : 

transfer  of  contract  by  indorsement  of,  224. 

is  not  properly  negotiable,  227. 

effect  of  misdescription  of  goods  in,  492. 

BILLS  OF  SALE,  163. 
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BOND: 

of  infant,  voidable,  not  Toid,  63. 
with  unlawful  condition,  void,  328. 

is  absolute  if  the  condition  is  impossible  at  the  time,  but  dis- 
charged if  it  subsequently  becomes  impossible,  387. 
with  alternative  conditions,  where  one  impossible,  388. 
of  foreign  government  treated  as  negotiable  instrument  by  English 
law,  220. 

BRACTON :  his  theory  of  fundamental  error.  Note  L. 
BBOKERS :  statutes  affecting,  683. 

CANADA  (LOWER) :  Civil  Code  of,  674. 

CANCELLATION  of  instruments  by  oourts  of  equity,  662. 

CARGO :  sale  of,  when  previously  lost,  371. 

"  CATCHING  BARGAINS" : 
rules  of  equity  as  to,  684. 
what  are  marks  of,  686. 
on  what  terms  borrower  relieved,  687. 

CA  USA  : 

in  Roman  law  of  contract,  136. 

its  relation  to  cause  in  modem  French  and  consideration  in  English 
law,  137,  673. 

CHAMPERTY : 

definition  of,  293. 

what  amounts  to,  296. 

bargains  to  find  means  for  litigation  and  shore  property  recovered, 

296. 
solicitor  cannot  purchase  subject-matter  of  the  suit  from  his  client, 

297. 
purchase  of  subject-matter  of  litigation,  not  in  itself  unlawful,  298. 
statute  of  Henry  VIII.  against,  300. 
proceedings  in  lunacy  exceptional,  302. 
not  justified  by  kinship,  303. 
rules  against,  whether  applicable  to  agreements  made  abroad,  346. 

CHARTER-PARTIES : 

express  exceptions  in,  373. 
conditions  in,  489. 

CHEQUE: 

is  a  bill  of  exchange,  219. 

effect  of  crossing  with  words  "  not  negotiable,"  221. 
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CHILDREN : 

right  of,  to  enforoe  pro?isionB  for  their  benefit  in  settlements,  199. 
cofltody  of,  agreements  as  to,  304. 

CHOSE  IN  ACnON : 

why  formerly  not  assignable,  206. 

early  authorities  on  assignment  of,  Note  G. 

CIVIL  DEATH, 

meaning  of,  81,  n, 

wife  of  person  ciTilly  dead  can  sne  alone,  81. 

COERCION : 

oontracts  entered  into  under,  voidable  in  equity,  392. 

money  paid  under,  reooyerable,  though  the  transaction  otherwiae 

unlawful,  336. 
and  though  oiroumstances  do  not  amount  to  duress,  555. 

COMPANIES  ACT,  1862 :  company  under,  cannot  bind  itself  by  contract 
for  purposes  fordgu  to  the  memorandum  of  association,  127,  670. 

COMPANY: 

general  powers  of  incorporated,  120. 

limited  by  special  purpose  of  incorporation,  124. 

has  primd  facie  power  to  mortgage  its  property,  661. 

powers  of  directors,  &c.  limited  by  principles  of  partnership,  122. 

rights  of  dissenting  shareholders,  123. 

how  far  third  persons  are  bound  to  know  limits  of  directors*  au- 
thority, 123,  664. 

ratification  of  irregular  transactions  by  assent  of  shareholders,  667. 

under  Act  of  1862,   incapable  of  contracting  for  puiposes  not 
within  memorandum  of  association,  127,  670. 

when  bound  by  negotiable  instruments,  128,  130. 
And  %ee  Cobfo&atioh, 

when  bound  by  promoters'  agreements,  192. 

uuincoiporated,  power  of,  to  sue  by  public  officer,  199. 

transferable  debentures,  &c.  issued  by,  214. 

purchase  of  shares  in  order  to  sue  company  or  directors  at  one's 
own  risk  is  not  maintenance,  300. 

contract  to  take  shares  in,  not  void,  but  only  roidable  on  ground 
of  error,  &c.,  428. 

sale  of  shares  in,  avoided  by  petition  for  winding-up  unlmown  to 
parties,  442. 

duty  of  directors,  &c.  to  state  facts  truly  in  prospectus,  508. 

duty  of  promoters  to  make  full  disclosure,  509. 

transfer  of  shares  invalid  when  directors'  consent  obtained  by 
fraud,  519. 

when  bound  by  statements  of  directors,  &o.,  532. 
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statements  of  prospectus  addressed  only  to  original  shareholders, 

634. 
repudiation  of  shares  in,  when  too  late,  433,  ».,  642,  646. 
(winding-up  of)  secret  agreement  to  delay  proceedings  void,  200. 

COMPENaATION : 

for  misdescription  on  sale  of  land,  497.. 
purchaser  can  recover  after  completion,  498. 
See  Sfbcifec  Psbfobkance. 

COMPROMISE : 

consideration  for,  181. 

of  criminal  proceedings  when  lawful,  289. 

of  civil  proceedings,  void  when  improperly  procured,  290. 

cannot  be  set  aside  for  mistake  or  oversight  as  to  particular  points 

of  law,  407. 
by  law  of  France  must  be  in  writing,  671. 

CONDITIONS : 

special,  on  ticket,  &c.,  how  far  binding  on  party  taking  the  docn* 

ment,  46. 
in  restraint  of  marriage,  309. 
to  be  performed  by  stranger,  must  be  performed  at  obligor's  perl] 

366. 
impossible  or  necessary,  384. 
treatment  of  impossible  conditions  in  bonds,  386. 
alternative  conditions  where  one  becomes  impossible,  888. 
representations  amounting  to,  their  nature  and  effect,  486,  488. 

CONDITIONS  OF  SALE :  effect  of,  on  right  to  compensation,  497. 

CONFIRMATION :  of  infant's  marriage  settlement,  68. 
And  tee  Acquiesoencb. 

CONFLICT  OF  LAWS : 

as  to  lawfulness  of  agreement,  339,  sqq. 

how  far  f oreigpi  law  will  be  admitted  to  decide  lawfulness  of  agree- 
ment made  abroad,  341. 
effect  of  change  of  law,  346. 
as  to  existence  of  remedy,  603,  606,  625. 

CONSENT : 

for  leg^  agreement,  requisites  of,  2. 

ways  of  declaring,  4. 

to  contract,  conditions  affecting  validity  of,  391. 

CONSIDERATION : 

general  character  of,  9,  167. 

gradual  formation  of  the  doctrine,  168. 
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in  oontracts  in  -writing,  169. 

promisM  founded  on  moral  duty,  169. 

past  oonnderation,- 170. 

adequacy  not  material,  172. 

doubt  as  to  contingent  consideration,  174. 

reciprocal  promise  as  consideration,  175. 

promise  must  be  enforceable,  176. 

how  far  promise  to  perform  existing  duty  can  be  consideration^ 

177. 
how  far  required  for  discharge  of  contracts,  179. 

for  Tariation  of  contracts,  180. 

abandoDment  or  forbearance  of  rights,  180. 

forbearance  must  be  definite  and  of  a  really  disputed  right,  182. 

application  of  the  doctrine  in  equity  to  contracts  tmder  seal,  183. 

specific  performance  of  voluntary  agreement  not  granted,  183. 

external  evidence  of,  184. 

illicit  cohabitation,  if  future,  an  unlaw/ttl  consideration ;  if  past, 
no  consideration,  262. 

for  agreement  for  separation,  266. 

for  agreement  in  partial  restraint  of  trade,  sufficient  if  of  tome 
value,  315. 

unlawful,  makes  whole  agreement  void,  321. 

failure  of,  the  true  ground  for  recovering  back  compulsory  pay- 
ments, 656. 

inadequacy  of,  as  evidence  of  fraud,  574. 

execution  of  informal  agreement  as,  610. 

forbearance  to  enforce  racing  debts  in  conventional  f orum,  whether 
a  good,  686. 

history  of  the  doctrine  of.  Note  F. 

CONSTRUCTION : 

of  contract  not  altered  by  mistake  of  parties,  402. 

rules  of,  common  to  law  and  equity :  general  intent  prevails,  458. 

what  is  a  rule  of,  456. 

peculiar  rules  of,  in  equity,  461,  aqq, 

CONTRACT : 

definition  of,  1,  7. 

voidable,  what,  2,  8. 

tacit,  distinct  from  quasi-contract,  10. 

by  performance  of  conditions  of  public  offer  or  advertisement, 

12,  tqq.,  21. 
legal  theory  of  such  contracts,  12. 
difficulties  raised  by  the  modem  cases,  17. 
effect  of  Statute  of  Frauds  on  contracts  by  advertisemeM,  22. 
by  letter,  when  concluded,  35. 
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oonclusion  of,  may  be  poetponed  until  ezeoution  of  fonnal  instru- 

ment,  41. 
capadtj  of  parties  to,  49,  sqq. 

SeelsFAJsm;  Maxszed  Woxen  ;  Lumatzo;  CoBPOBinoir. 
fonn  of,  134. 
by  foreign  laws,  Kote  E. 

See  FoBiCAL  Coittbacis. 
procedure  upon,  in  medieval  English  law,  139. 
consideration  for  discharge  or  variation  of,  179. 
persons  affected  by,  186,  sqq, 

parties  must  be  ascertained  at  time  of  contract,  187,  190. 
third  persons  not  bound,  191. 
third  persons  not  entitled  by  the  contract  itself,  200. 
third  person  cannot  sue  at  law  on  contract  made  for  his  benefit,  201. 
stranger  cannot  sue  for  damage  by  non-performance  of,  201,  n. 
authorities  in  equity,  202. 

attempts  to  enable  a  stranger  to  sue  for  convenience  of  parties,  204. 
assignment  of  contract,  206. 

under  Judicature  Act,  by  rules  of  equity,  or  by  special  statutes,  207. 
rules  of  equitable  assig^nment :  notice  to  debtor,  209. 
what  is  meant  by  assigxmients  being  subject  to  equities,  211. 
assigpunent  may  be  free  from  equities  by  agreement  of  parties,  213. 
instruments  may  be  made  transferable,  214. 
but  not  negotiable  except  by  law  merchant  or  statute,  216. 
nature  of,  in  partnership  with  transferable  shares,  221. 
in  bill  of  lading,  transferable  by  indorsement,  224,  227. 
Unlawful,  Ch.  VI. 

See  AoBSBmavT ;  TJnulwful  Aobsbxentb. 
agreement  to  commit  breach  of,  void,  237. 
forbidden  by  statute,  678. 
malum  prohibitum  and  malum  in  ae,  263. 
agreement  may  be  not  void  though  forbidden,  257. 
in  restraint  of  trade,  310. 

to  make  disposition  by  will,  good  by  English  law,  309. 
unconditional,  not  excused  by  perf oimanoe  being  in  fact  impossible, 

860. 
when  held  conditional  on  performance  being  or  remaining  possible, 

367,  sqq. 
construction  of  certain  exceptions  providing  for  accidents,  373. 
dissolution  of,  by  subsequent  impossibility  does  not  affect  acquired 

rights,  378. 

See  IXPOflBXBLB  AOBXEMKIVTB. 

effect  of,  not  altered  by  mistaken  construction  acted  on  by  party, 

402. 
ambigpious,  construction  acted  upon  by  parties  will  be  adopted,  403. 
effect  of  including  property  in,  by  mistake,  430. 
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satisfaction  bj  stranger,  whether  a  bar  to  subsequent  action  upon, 

423. 
personal,  cannot  be  assigned,  426. 
in  writing,  cannot  be  yaried  by  yerbal  agreement^  466. 
but  may  be  verbally  waived  in  eqoitj,  qu,  whether  at  law,  467,  n. 
apparent,  where  document  not  meant  to  operate  as,  458. 
when  voidable  for  MxBBEPBBSSirTATZON  {whieh  mt),  486,  tqq. 

And  90$  BwBOTHgToy. 
representations  of  intention,  not  amounting  to,  can  have  no  effect, 

482. 
requiring  stamp,  variation  of,  by  subsequent  unstamped  agreement, 

619. 

CONVICTS :  disabilities  of,  as  to  contracting,  94. 

COPTHOLDER :  infant,  must  pay  fine,  64. 
COFTBIGHT :  assignments  of,  164. 

CORPORATION : 

sole  and  aggregate,  112. 

can  act  only  by  agent,  114. 

cannot  incur  strictly  personal  liabilities,  114. 

but  may  be  liable  ex  delicto  for  acts  of  its  agents,  116. 

consequences  of  the  distinction  of  it  from  its  existing  members, 
117. 

what  is  the  presumption  of  common  law  as  to  general  competence 
of,  119. 

powers  of,  how  modified  by  rights  of  dissenting  members,  121.    ^ 

by  considerations  of  public  policy  as  to  purposes  of  incorporation, 
124. 

and  as  to  the  interest  of  the  public  as  investors,  126. 

cannot  bind  itself  by  negotiable  instruments,  128. 

unless  by  special  provisions  or  as  a  necessary  part  of  its  business, 
129. 

bound  by  estoppel,  &c.,  131. 

contracts  formerly  required  to  be  under  seal,  146. 

exception  as  to  contracts  in  course  of  trade,  149. 

in  case  of  non- trading  corporations  as  to  contracts  inoideutal  to 
purposes  of  incorporation,  161. 

contracts  of  municipal  corporations,  162. 

appointments  to  offices,  163. 

may  ifue  upon  executed  contract  though  not  originally  bound,  154. 

liable  on  contract  implied  in  law,  166. 

statutory  forms  of  contract,  166. 

summajy  of  law  as  to  form  of  corporate  contracts,  166. 

whether  seal  equivalent  to  signature  for  making  negotiable  instru- 
ments, 219. 
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modem  authorities  on  powers  of,  Note  D. 
capacities  incident  to  incorporation  generallj,  653. 
created  for  special  purposes :  meaning  of  ultra  viret,  668. 
rights  of  dissenting  shareholders  to  restrain  action  of,  663. 
power  of  officers  to  bind  by  apparently  regpular  acts,  664 . 
how  far  irregnil&r  transactions  may  be  ratified  by  assent  of  all 
members,  667. 

CORRESPONDENCE : 

contract  by,  31,  sqq. 

complete  by  posting  acceptance,  35. 

authoritiee  on,  Note  B. 

COUNSEL.    See  Babbisteb. 

COVENANT : 

relating  to  real  property,  person  not  party  may  take  benefit  of,  200. 

when  covenants  run  with  land,  224. 

difference  between  common  law  and  equity,  227. 

to  pay  money  under  unlawful  agreement,  void  though  distinct  from 

the  original  agreement,  327. 
to  exercise  power  by  will,  whether  good,  310,  n, 

CREDITORS :  agreements  in  fraud  of,  238. 

CUSTODY  OF  CHILDREN :  agreements  as  to,  how  far  valid,  304. 

CUSTODY  OF  INFANTS'  ACT,  305. 

CUSTOM : 

some  contracts  of  infants  binding  by,  73. 
modem,  may  add  to  the  law  merchant,  220. 

CUSTOMS  OF  LONDON : 

as  to  infant  apprentice,  73. 

as  to  married  women  trading  alone,  82. 

certain  securities  taken  by  chamberlain  go  to  successor,  113. 

as  to  leases,  142,  n. 

DEATH : 

revocation  of  proposal  by,  37. 

of  principal,  revocation  of  agent's  authority  by,  96. 

civil,  81. 

DEBENTURES :  transferable,  rights  of  holder  of,  214. 

DEBT: 

action  of,  in  mediaeval  English  law,  140. 
assignment  of,  209. 

DECEIT,  ACTION  OF: 

may  lie  against  corporation,  115. 

what  is  ground  for,  515. 

suits  in  former  equity  practice  analogous  to,  699. 
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DEED: 

peonliarity  of  promiBeB  made  by,  6,  48. 
of  agent,  principal  not  UaUe  on,  98. 

treated  by  early  Englwh  irriten  as  eqniTalent  to  Boman  Stipula- 
tion, 137. 
why  it  oannot  be  written  on  wood,  144. 
whether  within  Statute  of  Frauda,  168. 
exeoated  in  error  as  to  its  contents,  not  binding,  413. 
executed  in  favour  of  wrong  party,  whether  void,  483. 

DEPOSIT:  recovery  of.    See  Uoian  Vaid. 

DIRECTORS : 

of  public  companies,  extent  of  thdr  authority  presumed  to  be 

known,  122,  664. 
power  of,  to  bind  company  by  statements,  531. 
how  far  third  persons  are  bound  to  know  whether  particular  acts 

are  authorized,  665. 

D03fIOIL :  effect  of  law  of,  on  validity  of  marriage,  250. 

DRUNKENNESS: 

effect  of,  on  capacity  of  contracting,  same  as  of  insanity,  49,  87. 
contract  of  drunken  man  voidable,  not  void,  93. 

DURESS: 

what  is,  at  common  law,  553. 

when  it  consists  in  threats  the  threat  must  be  of  something  un- 
lawful, 554. 
recovery  of  money  paid  under  compulsion,  555. 

EASEMENTS :  new  kinds  cannot  be  created,  228. 

ECCLESIASTICAL  LAW:  influence  of,  on  legal  view  of  moraliiy, 
260. 

ELECTION : 

to  avoid  contract  made  in  infancy,  59. 
to  charge  principal  or  agent,  102. 
to  adopt  agreement  void  for  mistake,  450. 
And  see  Rbsoission. 

''ENGAaEMENT."    iS^0  Sefabitb  Esxats. 

EQUITIES: 

undisclosed  principal  must  take  agent's  contract  subject  to,  101. 
assignment  of  contract  subject  to,  211. 
but  may  be  excluded  by  agreement  of  parties,  213. 
attaching  to  negotiable  instrument,  221. 
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EQUITY: 

treatment  of  inf  ants'  marriage  eetUements  in,  58. 

no  specific  performanoe  of  infant's  contract,  59,  62. 

liability  of  infant  in,  on  false  representation  of  fnll  age,  75. 

adopts  role  of  law  as  to  acts  of  lunatic,  &c.,  92. 

what  is  good  consideration  in,  183. 

treatment  of  Toluntazy  covenants  and  imperfect  gifts  in,  183,  184. 

who  may  be  bonnd  by  or  may  enforce  contract  in,  192,  203. 

assignment  of  contract  in,  207. 

notice  to  debtor  required,  209. 

assignee  takes  subject  to  "equities,"  211. 

assignment  "free  from  eqmties,"  213. 

agrees  with  common  law  as  to  negotiable  instruments,  218. 

doctrine  of,  as  to  coyenants  running  with  land,  227. 

will  not  protect  copyright  of  seditious  or  immoral  publications,  269 

rules  of,  as  to  custody  of  infants,  304. 

doctrine  of,  as  to  unlawful  agreements  where  parties  not  in  pari 

delicto,  337. 
apparent  difference  from  common  law,  as  to  repayment  of  money 

paid  under  contract  when  further  performance  becomes  impos- 
sible, 379. 
contracts  voidable  in,  on  ground  of  fraud,  &c.,  392. 
rule  of,  as  to  purchase  for  value  without  notice,  398. 
will  not  deprive  purchaser  for  value  of  anything  he  has  a<:tually 

got,  398,  n, 
agrees  with  law  as  to  recovering  back  payments  made  by  mistake, 

409. 
as  to  ftmdamental  error  avoiding  agreement,  415. 
decisions  in,  on  sales  of  land  where  parcels  included  by  mistake, 

430. 
on  purchase  of  a  party's  own  property  by  mistake,  444. 
correction  of  obvious  mistakes  in  expression  both  at  law  and  in 

equity,  452. 
agrees  with  law  in  excluding  parol  evidence  on  questions  of  pure 

construction,  457. 
oral  waiver  of  written  oontract  in,  457,  n. 
restricted  construction  of  general  words  in,  461. 
when  time  is  of  essence  of  contract  in,  463. 
relief  against  penalties  in,  465. 
admission  of  oral  evidence  as  defence  against  epedfic  performance 

of  contract  in  writing,  468. 

Bbchfication  of  instruments  in  {tchich  see),  470,  tgq, 
supposed  doctrine  of,  as  to  effect  of  "representations,"  481,  tqq. 
agrees  with  law  as  to  creditor's  duty  to  surety,  493. 
rules  of,  as  to  speoifio  performance  and  compensation  on  salts  id 

land,  496,  eqq, 
suits  analogous  to  action  of  deceit  in,  516. 
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fonner  dlflerenoe  uf»  from  law  at  to  sales  by  auction,  518. 
rules  of,  as  to  loss  of  remedies  by  aoquiescenoe,  648. 
jurisdiction  of,  to  cancel  instruments,  552. 
doctrine  of,  as  to  undue  influence,  556,  sqg. 

as  to  voluntary  settlements  generally,  664. 

as  to  supposed  requirement  of  equality,  576. 

as  to  refusing  specific  performance  on  ground  of  underyalue, 
677. 

as  to  *<  expectant  heirs,'*  580. 

as  to  ''catching  bargains,*'  584. 

as  to  part  performance  of  informal  agreement,  61 1 . 

as  to  estoppel  by  representation  or  acquiescence,  612,  616. 
liabilities  in,  incidentally  recognized  at  common  law,  633. 

ESTOPPEL : 

corporations  bound  by,  131. 

of  holder  of  instrument  dealing  with  it  as  negotiable,  220. 

of  party  who  has  induced  a  fundamental  error  by  misrepresentation, 

448. 
of  one  party  to  instrument  who  acts  as  other* s  agent  in  preparing 

it,  476. 
by  negligence,  whether  applicable  to  deeds,  414,  fi. 
statements  binding  by  way  of,  482,  615. 

EVIDENCE : 

extrinsic,  always  admissible  to  show  illegality  of  agreement,  328. 
subsequent  conduct  of  parties  may  be  evidence  of  original  unlawful 

intention,  329. 
rules  of,  distingfuished  from  rules  of  construction,  466. 
parol,  not  admitted  to  vary  written  contract,  456. 
of  oral  variation,  admitted  as  defence  to  specific  performance  of 

written  agreement,  but  not  to  obtain  performance  of  agreement 

as  varied,  468. 
oral,  inadmissible  to  rectify  instrument  where  there  is  previous 

agreement  in  writing,  471. 
but  admissible,  if  uncontradicted,   where  there  is  no  previoos 

written  agreement,  472. 

EXCISE :  statutes  regulating  trades,  &c.,  subject  to  laws,  683. 

EXECUTOBS: 

general  right  and  liability  of,  on  contracts  of  testator,  191,  «.,  206. 
cannot  sue  or  be  sued  on  contracts  of  personal  service,  189,  368,  874. 
or  on  contract  to  marry,  377|  n. 

EXPECTANCY:  sale  of;  not  unlawful,  302. 
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EXPECTANT  HEIRS :  protection  of,  by  courts  of  equity,  580. 

FIDUCIAEY  RELATION  : 

between  contracting  parties,  effect  of,  558. 
Instances  of)  559,  569. 

FORBEARANCE  TO  SUE:  as  consideration  for  promise,  181. 

FOREIGN  LAW : 

foreign  revenue  laws  said  to  be  disregarded,  281. 

as  to  stamps,  effect  of,  283. 

agreements  lawful  by,  but  not  by  law  of  forum,  treatment  of,  340. 

subsequent  prohibition  by,  deemed  to  make  performance  of  con* 

tract  not  unlawful  but  impossible,  346. 
contract  rendered  impossible  of  performance  by,  not  discharged, 

362. 
as  to  form  of  contract.  Note  E. 
on  undue  influence,  &c..  Note  P. 
An(l  see  Comtlict  op  Laws. 

FORFEITURE :  relief  against,  in  equity,  466. 

FORMAL  CONTRACTS : 

their  importance  in  ancient  law,  133. 

position  of  formal  and  informal  contracts  in  Roman  law,  134. 

in  old  English  law,  138. 

requirements  of  form  now  the  exception,  145. 

contracts  of  record,  145. 

oases  where  form  specially  required,  145,  tjq, 

foreign  laws  as  to,  Note  E. 

See  CoBPOBATioNS ;  Fbaudb  (Statute  of). 

FRANCE:  law  of,  as  to  champerty,  345. 

FRAUD: 

of  agent,  corporation  liable  for,  115,  531. 

on  third  party,  makes  agfreement  void,  238,  241. 

on  creditors  in  compositions,  &c.,  238. 

settlements  in  *'  fraud  of  marital  right,*'  247. 

dissimulation  of  unlawful  purpose  by  one  party  to  contract  is,  336. 

lax  use  of  the  term  in  Chancery,  480. 

deliveiy  of  goods  to  wrong  person  obtained  by,  passes  no  pro« 

perty,  420,  ».,  545. 
how  distinguished  from  misrepresentation,  511. 
passive  acquiescence  in  self-deception  of  other  party  is  not,  514. 
what  is  fraudulent  representation  or  concealment,  515. 
silence  when  equivalent  to  falsehood,  516. 
reckless  assertions,  516. 
negligent  ignorance,  517. 

P.  3  A 
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special  doctrine  an  to  sales  by  auction,  518. 

marriage  not  avoided  br,  619. 
transactions  voidable  when  consent  of  third  person  obtiuned  bj,  519. 
rules  as  to  rescinding  contract  for,  how  far  the  same  as  for  simple 

misrepresentation,  52 1 . 
contract  incidental  to  a  fraud  is  itadf  fraudulent,  528. 
unfounded  charges  of,  visited  with  costs,  505,  551. 
Atfd  906  Rescission. 

FRAUDS,  STATUTE  OF : 

contracts  by  advertisement  not  exempt  from,  22. 
as  to  special  promise  by  executor,  157. 
as  to  guaranties,  158. 

as  to  agreements  in  consideration  of  marriage,  159. 
as  to  interests  in  land,  160. 

as  to  agreements  not  to  be  performed  within  a  year,  160. 
as  to  the  note  or  memorandum,  161. 
'  effect  of  note  sigpiod  by  one  party  only,  8. 
whether  applicable  to  deeds,  163. 
forcigfu  laws  analogous  to.  Note  E. 
on  assignment  of  trust,  207. 

effect  of,  where  writing  does  not  represent  the  real  agreement^  469. 
informal  agreements  within  b.  4  not  void:  otherwise  as  to  s.  17, 

606. 
effects  of  informal  agreements,  608. 
relation  of,  to  equitable  doctrine  of  part  performance,  612. 
ante-nuptial  agreements  confirmed  by  post-nuptial  writing,  613. 

FRAUDULENT  PREFERENCE :  agreements  with  particular  credi- 
tors by  way  of,  238,  239. 

GAMING : 

securities  for  money  won  at,  259. 

treatment  of  gaming  debts  contracted  abroad  and  not  unlawful 
by  local  law,  343. 

GAVELKIND :  conveyance  by  infant  tenant  in,  73. 

GENERAL  WORDS :  restrained  by  context  or  by  intention  appearing 
from  external  evidence,  461. 

GERMAN  COMMERCIAL  CODE : 
on  formation  of  contracts,  643. 

exempts  commercial  contracts  from  requirements  of  form,  672. 
extends  rule  of  market  overt,  397,  w. 

GIFT: 

imperfect,  not  aided  in  equity,  184. 
acceptance  of,  as  loan,  effect  of,  419, 
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GOODS: 

order  for  delivery  of  may  be  assignable  free  from  equities,  but 

cannot  be  negotiable,  220,  n, 
contract  cannot  mn  with,  224. 
effect  of  misdescription  of,  in  bill  of  lading,  492. 
delivery  of,  to  wrong  person  by  mistake  or  fraud  does  not  pass 
property,  545. 
Aud  see  Sale  of  Gk>0D6. 

GUARANTY : 

within  Statute  of  Frauds,  158. 

Toidable  for  misrepresentation  or  dissimulation  to  surety,  493. 

HOUSES :  sale  of,  in  market  overt,  164. 

HUSBAND   AND  WIFE.    See  MABBTKn  WoKmr ;  Sefa&itb  Estate  ; 
Sepabate  Pbopebtt  ;  Sepabation  Deeds  ;  Custody  ofCiiildben. 

IGNORANCE : 

of  law,  may  be  material  as  excluding  specific  unlawful  intention, 

330,  347. 
does  not  in  general  exclude  civil  liability,  395. 
reckless  or  negligent,  carries  responsibilities  of  knowledge,  517. 

See  oho  "HbsshXE, 

JONORANTIA  lURIS :  meaning  of,  explained  by  Lord  Westbury, 
445. 

XLLEGALITY:  alleged,  of  contracts  by  companies  tending  to  defeat 
purposes  of  incorporation,  125. 
And  see  Unlawful  Aobeememtb. 

IMMORAL  AGREEMENTS : 

void ;  what  are  such,  and  what  is  immoral  consideration,  260. 
agreement  immoral  iure  gentium  cannot  be  justified  by  any  local 
law,  340. 

IMMORAL  PUBLICATIONS :  punishable  by  criminal  Uw,  and  there- 
fore no  ground  of  dvil  rights,  269. 

IMPOSSIBLE  AGREEMENTS : 

general  statement  of  law  as  to,  350. 

agreement  impossible  in  itself  void :  what  is  meant  by  impossi- 
bility for  this  purpose,  352. 

<*  practical  impossibility"  not  equivalent  to  absolute  impossibility, 
354. 

repugnant  promises,  &c.,  355. 

3/ 
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IMPOSSIBLE  AGHZEKESTS-coNtimied. 

pTOiiuflor*t  not  having  means  of  performance  is  not  impoasibilitj, 

366. 
warranty  of  contingent  acts  or  OTents,  3o6. 
agreement  impossible  in  law,  Toid,  367. 
promisor  excused  when  performance  becomes  impossible  hj  law, 

367. 
performance  being  impossible  in  fact,  no  ezcof e  in  absolute  con- 
tract, 360. 
impossibility  by  foreign  law,  no  excuse,  362. 
rif cct  of  accidents  subsequent  to  contract :  analogy  of  contract  to 

pay  rent,  when  premises  accidentally  destroyed,  363. 
exception  of  accidents  not  contemplated  by  contract,  366,  tqq. 
where  performance  depends  on  existence  of  specific  thing,  367. 
where  subject-matter  destroyed  without  fault  on  either  side,  368. 
state  of  things  at  date  of  agreement  not  contemplated  by  parties, 

370. 
sale  of  cargo  lost  at  date  of  contract,  371. 
construction  of  corenauts  in  mining  leases,  372. 
express  exceptions  in  commercial  contracts,  373. 
where  performance  of  serrices  contracted  for  depends  on  life  or 

health  of  promisor,  implied  condition  that  life  or  health  shall 

continue,  374. 
anomalous  treatment  of  contract  to  marry,  376. 
impossibility  caused  by  default  of  promisor,  equiralent  to  breach 

of  contract,  379. 
by  default  of  promisee,  discharges  promisor,  and  he  may  recover 

loss  or  rescind  the  contract,  380. 
altematiTO  contracts  where  one  thing  is  or  becomes  impossible, 

382. 
conditional  contracts  where  the  condition  is  or  becomes  impossible, 

384. 
where  condition  of  bond  impossible,  obligation  is  absolute,  387. 
otherwise  where  the  condition  subsequently  becomes  impossible, 

387. 
alternative  conditions  in  bonds  where  one  is  or  becomes  impossible, 

388. 
Indian  Contract  Act  on  impossible  agreements,  Note  K. 

INDIAN  CONTRACT  ACT : 

its  definitions  of  agreement,  &c.,  Note  A. 

on  contracts  of  persons  of  unsound  mind,  38,  94. 

on  promises  for  past  consideration,  171. 

on  discharge  of  contracts,  180. 

on  parties  to  contract  by  agent,  110. 

on  knowledge  of  agent  being  knowledge  of  principal,  97,  ». 

makes  wagers  void,  272,  «, 
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INDIAN  CONTRACT  ACT— contitiwd. 

provLsions  of,  as  to  unlawful  agreements,  Note  I. 

provisions  of,  as  to  impossible  agreements,  Note  K. 

does  not  adopt  English  rule  of  market  overt,  397,  m. 

on  material  conmion  mistake  avoiding  agreement,  441. 

on  time  being  of  essence  of  contract,  464. 

abolishes  distinction  between  penalty  and  liquidated  damages, 

467,  ». 
on  distinction  of  mere  silence  from  representation,  515,  /i* 
on  sales  by  auction,  618. 

on  responsibility  of  principal  for  fraud  of  agent,  531 . 
on  inadequacy  of  consideration,  675. 
on  coercion,  undue  influence,  fraud,  misrepresentation  and  mii>« 

take,  Note  O. 
on  rescission  of  voidable  contracts,  703. 


INFANTS: 

generally  cannot  bind  themselves  by  oantract,  51. 
general  statement  of  the  law,  51. 

contracts  of,  voidable  at  common  law :  no  real  authority  for  hold- 
ing them  in  any  case  void,  53. 
bonds,  53. 

trading  contracts,  54. 
contracts  of  service,  54. 
leases,  55. 
sales  of  land,  56. 
partnership,  56. 
marriage,  57. 
marriage  settlements,  57. 
negotiable  instruments  and  accounts  stated,  58. 
infant  cannot  have  specific  performance,  59. 
at  what  time  he  may  avoid  his  contracts,  59. 

See  Infabtb  Rexief  Act. 
liable  on  obligations  incident  to  property ;  leases  and  railway  shares, 

64. 
liable  when  contract  for  his  benefit,  66. 
liable  for  necessaries,  67. 
what  are  necessaries,  how  ascertained,  68. 
liability  for  necessaries  on  simple  contract  only,  72. 
what  conttacts  itifants  can  make  by  custom  or  statute,  73. 
not  liable  for  wrong  when  the  cause  of  action  is  substantially  on  a 

contract,  74. 
whether  liable  on  contract  implied  in  law,  76. 
liable  in  equity  for  representing  himself  as  of  full  a^,  76. 
but  not  to  prejudice  of  subsequent  valid  contract,  78. 
agreements  between  parents  as  to  custody  or  odv 
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DfFAJTTS  RELIEF  ACT: 

makes  oertain  a^fceme&ts  of  inluita  Toid,  60. 
doea  not  make  xstification  wholly  inoperatiTe,  61. 
effect  of  aection  1 .  .63. 

effect  ainoe  the  Act  of  affinning  agreement  ToidaUe  at  conmion 
law,  630. 

INSANrry.    See  LuxAnc. 

INSURANCE :  contract  of,  liberally  construed  in  favour  of  true  xnten* 
tion,  474. 

INSURANCE  (FIRE) : 

contract  of  inanrers  to  reinstate  is  unconditional  after  election 

made,  360. 
effect  of,  as  between  landlord  and  tenant,  364. 
implies  condition  that  property  is  correctly  described,  492. 

INSURANCE  (LIFE) :  no  snch  duty  of  disclosure  as  in  marine  insur- 
ance, 490. 

INSURANCE  (MARINE) : 

must  be  expressed  in  policy,  164. 

seamen's  wages  not  insurable  at  common  law,  306. 

where  yoyage  illegal  to  knowledge  of  owner,  Toid,  324. 

voidable  for  material  misrepresentation  or  non-disclosure,  489. 

stamped  policy  required  by  statute,  616. 

the  "  slip  '*  nevertheless  recognized  for  collateral  purposes,  617. 

the  rights  of  the  parties  determined  at  the  date  of  the  slip,  618. 

statutory  provisions  as  to,  683. 

KNOWLEDGE : 

how  far  material  on  question  of  unlawfulness  of  agreement,  346. 
means  of,  as  affecting  right  to  rescind  contract  for  misrepresenta- 
tion, 526. 

LAND: 

Statute  of  Frauds  as  to  sale  of  interest  in,  160. 
what  covenants  run  with,  224. 
And  Bee  Sale  of  Ijlssd, 

LANDLORD  AND  TENANT : 

covenants  running  with  tenancy  or  reversion,  224. 

lessor  cannot  resume  possession  actually  delivered  on  discovering 

unlawful  purpose  or  fraud  of  lessee,  323,  513. 
but  may  rescind  if  possession  has  not  been  delivered,  tanhUf  324. 
rent  payable  though  premises  aooidentally  destroyed,  363. 
lessor  is  not  bound  to  inform  lessee  of  state  of  premises,  506. 
statutes  affecting  contracts  between,  684. 
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LAW  MERCHANT : 

peculiarities  of,  as  to  negotiable  instrumeiiti*,  217. 

not  invariable,  220. 

LEASE : 

of  infant  at  pommon  law,  voidable,  65. 

statutory  powers  of  infants  to  renew  and  make,  73. 

covenants  in,  when  they  run  with  land,  224. 

Statute  of  Frauds  as  to,  160. 

of  tenements  for  unlawful  purpose,  no  action  on  covenants,  323. 

for  lives,  effect  of  contract  for  sale  of,  446. 

LEX  LOCI: 

marriage  of  domiciled  British  subjects  wherever  celebrated,  go- 
verned by  English  law,  250. 

requirement  of  stamp,  how  treated  in  foreign  court,  283. 

by  what  local  law  the  lawfulness  of  an  agreement  is  determined, 
330. 

LIMITATION,  STATUTES  OF : 

promise  or  acknowledgment  by  married  woman  cannot  revive 
barred  debt,  80. 

promise  to  pay  debt  barred  by,  165. 

debts  not  extinguished,  599. 

money  paid  by  debtor  without  particular  directions  may  be  appro- 
priated to  satisfy  barred  debt,  600. 

executor  may  pay  barred  debt  of  testator,  600. 

barred  debt  cannot  be  set  off,  600. 

but  statute  must  be  pleaded,  600. 

right  of  action  restored  by  subsequent  acknowledgment,  601. 

acknowledgment  operates  as  new  promise  in  case  under  statute  of 
James,  601. 

otherwise  of  specialty  ddbt  under  stat.  of  William  IV.,  602. 
applied  accordmg  to  lexfori^  not  lex  ewiractut,  603. 

LIQUIDATED  DAMAGES :  distinction  of,  from  penalty,  467. 

LONDON : 

oustom  of,  as  to  infant  apprentice,  73. 
as  to  married  women  trading  alone,  82. 

LUNATIC : 

marriage  of,  void,  87. 

so  found  by  inquisition,  incapable  of  acts  in  the  law,  87. 
liable  for  necessaries,  87. 

contracts  in  lucid  intervals  and  contracts  prior  to  luna/.- 
contract  of  (not  so  found  by  inquisitioD),  in  gonoro' 
void,  38,  93. 
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hititoiy  of  diftcrent  doctriueB  on  the  subject,  88 — ^93. 
ooDtract  of,  why  only  voidable  though  he  hae  no  agreeing  mind, 
418. 

MAINTENANCE : 

attempts  to  oppose  (xiuitable  assignments  on  ground  of,  206. 

definition  of ;  it  includes  champerty,  293. 

what  amounts  to,  295. 

statute  of  Henry  VIII.  against  buying  pretended  titles,  300. 

what  dealings  are  within  the  statute,  301. 

no  maintenance  without  unlawful  intention,  302. 

may  be  justified  by  kindred  or  affinity,  303. 

HAJORnr :  abuse  of  corporate  powers  by,  664. 

MALUM  rSOBIBITVM nnd  tNalum  in  $e,  253. 

MARITAL  RIGHT :  settlements  in  fraud  of,  247. 

MARKET: 

sale  of  horses  at,  overt,  164. 

overt,  provisions  of  German  Code  as  to,  397,  n. 

MARRIAGE : 

of  infants,  67. 

promise  of,  infant  may  sue  but  is  not  liable  on,  57. 
of  lunatics,  void,  87. 
agreements  in  consideration  of,  159,  188. 
within  prohibited  degrees,  void,  249. 

whether  valid  in  England  if  invalid  by  law  of  party^s  domidl,  250. 
of  members  of  Royal  Family,  Act  reg^ulating,  250. 
agreements  in  general  restraint  of,  void,  307. 
conditions  in  restraint  of,  308. 

polygamous,  not  recognised  by  English  Divorce  Court,  341. 
illness  unfitting  for,  does  not  avoid  contract  to  many,  376. 
contract  to  marry  not  uberrima  JSdei,  510. 
not  rendered  invalid  by  fraud,  611,  519. 

informal  agreements  in  consideration  of,  how  far  made  vaUd  by 
post-nuptial  settlement,  613. 

MARRIED  WOMEN : 

at  common  law  cannot  contract,  79. 
acquisition  of  things  in  action  by,  79. 
renewed  promise  by,  cannot  revive  barred  debt,  80. 
exceptions  to  incapacity :  queen  consort,  81. 
wife  of  person  civilly  dead,  81. 
„    of  alien  who  has  never  been  in  England,  82 « 
custom  of  London  as  to  sole  trader,  82. 
effect  of  Act  of  1882  thereon,  83,  n. 
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exceptional  oontraots  with  huaband  as  to  separation,  83. 
statutory  exceptions,  judicial  separation,  kc,  83. 
equitable  doctrine  of  separate  estate  {which  tee)^  84. 
Married  Women's  Property  Act,  1882  . .  85. 
as  to  debts  contracted  during  coyerture,  qtt.,  86. 
settlements  of,  in  fraud  of  marital  right,  247. 
interests  of,  may  be  bound  by  equitable  estoppel,  615. 
And  tee  SEPiLBA.TE  Estate  and  Sepabate  Pbopebtt. 

MAXIMS: 

alteri  stipulari  nemo  potest,  673. 

in  pari  delicto  potior  est  condicio  defendcntis,  332. 

locus  regit  actum,  346. 

non  videntur  qui  errant  consentire,  393. 

nulla  voluntas  errantis  est,  399. 

ignorantia  iuris  baud  excusat,  445. 

mala  grammatica  non  vitiat  chartam,  453. 

expressio  unius  est  exclusio  alterius,  455. 

verba  accipiuntur  fortius  contra  proferentem,  501. 

MEDICMi  PRACTITIONERS : 

regulations  of  Medical  Act  as  to  their  right  of  remuneration,  623. 
conditions  precedent  to  recovering  charges,  625. 
presumption  of  influence  in  gifts,  &c.,  from  patients,  571* 

MINES  :  construction  of  unqualified  covenants  to  work,  372. 

MISREPRESENTATION : 

producing  fundamental  error,  effect  of,  448. 

fraudulent  or  non-fraudulent,  479. 

non-fraudulent,  conditions  under  which  it  can  affect  validity  of 

contract,  481,  485. 
distinction  of  it  from  mere  non-disdosure,  495,  526. 
special  rules  as  to,  in  contracts  of  insurance,  489. 
in  contract  of  suretyship,  493. 
in  contract  for  sale  of  land,  495. 

rules  of  equity  as  to  performance  with  compensation,  496. 
duty  of  vendor  to  describe  property  correctly,  502. 
in  family  settlements,  507. 
in  partnership  and  contract  to  take  shares,  507. 
in  contract  to  marry,  510. 
when  it  is  an  actionable  wrong,  515. 
where  party  misled  has  means  of  knowledge,  525. 
immaterial,  in  cases  of  active  representation,  unless  he  Uses  his 

means  and  acts  on  his  own  judgment,  525. 
rights  of  party  misled,  521. 
And  tee  Rescxsszov. 
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KIST.UCE: 

distinction  of  from  Fraud,  391,  392. 

in  private  law  haa  not  as  such   any   uniTenal   conaequenoes, 

394. 
does  not  as  a  rule  avoid  liability,  395. 
oertain  exceptions  to  this  for  protection  of  peraons  acting  under 

judicial  pnM)e68,  396. 
fometimes  a  condition  of  title :  purchase  for  value  without  notice, 

397. 
does  not  as  a  rule  alter  existing  rights  of  the  party  or  of  other 

persons:   instances  of  misdelivery  of  goods  and  payments  to 

wrong  persons,  400. 
inistake  in  construction  by  parties  does  not  alter  contract,  402. 
spooial  cases  where  it  is  of  real  importance,  404. 
mistake  of  fact  and  of  law,  405. 
the  distinction  is  really  of  limited  application,  406. 
cases  of  compromise,  &c.,  406. 
the  distinction  does  apply  inflexibly  to  recovering  back  money  paid 

by  mistake,  409. 
and  in  equity  as  well  as  at  law,  409. 
mistake  excluding  true  consent,  411. 
different  kinds  of  fundamental  error,  412. 
as  to  nature  of  transaction,  4 1 3. 
as  to  its  legal  character  (as  whether  sale  or  gift),  419. 
mistaken  delivery  of  money,  &c.,  passes  no  property,  420,  $t, 
as  to  person  of  the  other  party,  420. 
as  to  subject-matter  of  the  contract,  427. 
herein  as  to  the  specific  thing,  429. 
OS  to  nature  of  company  in  which  shares  are  taken,  432. 
or  as  to  kind,  433. 
as  to  quantity  or  price,  434. 
or  other  material  attribute  of  subject-matter,  436. 
when  error  must  be  common  to  avoid  agreement,  438. 
as  to  existence  of  subject-matter,  441. 
agreements  to  purchase  or  pay  rent  for  property  really  one's  own, 

444. 
where  fundamental  error  produced  by  misrepresentation,  447. 
rights  and  remedies  of  parties,  where  agreement  void  for  funda- 
mental error,  449. 
election  to  adopt  agreement,  450. 
mistake  in  expression  of  true  consent,  451,  aqg, 
correction  of  obvious  mistakes  by  ordinary  construction,  452. 
restriction  of  general  words,  454,  461. 
in  expression  of  contract,  a  bar  to  specific  performance,  467. 
Reotifigatioiv  of  instruments  on  ground  of  {which  see),  470. 
Braoton's  treatment  of  fundamental  error,  Note  L. 


MONEY  PAID : 

bj  infant  under  voidable  contract,  cannot  be  recovered  after  con- 
tract executed,  60. 

under  Uhi.a.wful  Aosssmest  {tchieh  set)  when  it  can  be  recovered 
back,  332,  tqq. 

in  actual  ignorance  of  fact  though  with  means  of  knowledge, 
recoverable,  409. 

with  knowledge  of  facts,  though  under  mistake  of  law,  not  recover- 
able (except  mistaken  payment  hj  otBcet  of  court),  410. 

cannot  be  recovered  back  where  former  state  of  things  cannot  be 
restored,  543. 

under  compulsion,  recoverable,  555. 

under  informal  agreement  within  s.  4  of  Statute  of  Frauds,  not  re- 
coverable, 609. 

for  small  debts  within  Tippling  Act,  not  recoverable,  630. 

MONEY  BECEIVED  :  action  for,  lies  against  corporation,  155. 

MOBTGAGES : 

treatment  of,  in  equity,  466. 

the  Ck>urt  will  treat  nominal  sale  as,  if  such  is  true  intentioo,  466. 


NECESSARIES : 

liability  of  infant  for,  67,  sqq. 

the  liability  is  on  simple  contract  only,  72. 

what  are,  a  question  of  mixed  fact  and  law,  68. 

existing  supply  how  far  material,  69. 

apparent  means  of  buyer  not  material,  70. 

not  confined  to  goods,  71. 

liability  of  lunatic  for,  87. 

NEGLIGENCE : 

of  agent,  corporation  answerable  for  as  well  as  natural  person,  115. 

estoppel  by,  extent  of,  414  fi. 

agent  must  not  profit  by  his  own,  246. 

does  not  exclude  right  to  rescind  for  misrepresentation,  525. 

NEGOTIABLE  INSTRUMENTS : 
must  be  in  writing,  157. 
of  infants,  voidable,  58. 

payable  to  treasurer,  &o,,  of  a  society  for  time  being,  bad,  205. 
peculiar  qualities  of,  217. 
what  can  be  admitted  as,  219. 

bonds  of  foreign  government  treated  as  such  by  English  law,  220. 
how  they  cease  to  be  so,  221. 
corporations  in  geneF"' 
in  what  oases  they 
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prmcipal  bound  by  aoceptanoe  of  agent  though  not  in  pruicipal*s 

name,  99. 
the  holder  of,  cannot  make  title  through  forged  indonement,  399. 
Bignatuxe  of,  in  error  as  to  nature  of  instrument,  not  binding,  414. 

And  see  Bnx  or  Exchakge. 

NOTICE: 

assignee  of  married  woman* s  separate  property  with,  bound  by 

engagement  affecting  it,  650. 
to  debtor,  of  assig^nment  of  contract,  188,  209. 
purchase  for  value  without,  226,  397. 

NOVATION :  its  nature  explained,  193. 

XVDVM  PACTUM: 

in  Roman  law,  136. 

change  in  the  meaning  of  the  term  in  English  use,  676. 

OFFENCE: 

agreement  to  commit,  void,  235. 
compounding  of,  288. 

OFFER:  /Sre  Pbofosal. 

OFFICES: 

appointments  to,  by  oorporsUons  must  be  under  hcal,  153. 
sale  of,  unlawfid,  286,  305. 

PAR  LSLICTUM : 
doctrine  of,  332. 
qualifications  of  and  exceptions  to  it,  333,  336. 

PARCELS :  mistake  as  to,  in  sales  of  land,  430. 

FART  PERFORMANCE :  equitable  doctrine  of,  131,  611. 

PARTIES: 

to  contract,  rules  as  to,  187. 

to  action  on  contract  made  by  agent,  95,  tqq. 

PARTNERSHIP : 

contract  of  shareholder  in  company,  a  modified  contract  of,  121. 
shares  in,  transferable  at  common  law,  221. 
release  in  deed  of  dissolution  cannot  be  disputed  by  party  after 
concern  completely  woimd  up,  543. 

PENALTIES  X 

imposition  of,  by  statute,  implies  prohibition,  253. 
relief  in  equity  against,  465. 
and  liquidated  damages,  466. 
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PERSONAL  CONTRACTS : 

implied  oondition  in,  as  to  life  or  health  of  party  oontinuing,  374. 
not  assignable,  188. 

PHYSICIANS : 

rights  of,  as  to  payment  for  services  at  common  law,  623.. 
under  Medical  Act,  623,  625. 

POST  OFFICE :  whether  common  agent  of  parties  in  oorrespondence 
by  letter,  34,  401. 

PRINCIPAL  AND  AGENT: 

principal  when  liable  on  contracts  made  by  agent,  97,  tqQ' 

rights  of  undisclosed,  100. 
right  to  countermand  unexecuted  authority,  335. 
sub-agent  not  agent  of  principal,  426. 
principal  not  liable  if  exdusive  credit  given  to  agent,  102. . 
agent's  authority  determined  by  death  of  principal,  96. 
when  professed  agent  may  declare  himself  as  real  principal, 

108. 
principal  when  answerable  for  representations  of  agent,  630. 
agent  always  liable  for  his  own  wrong,  533. 
And  see  AaBNcr. 

PROMISE : 

definition  of,  1. 

by  advertisement  or  general  announcement,   nature  and  limits 

of,  12. 
by  deed,  binding  without  acceptance  in  English  law,  6,  48. 
illusory,  44. 

inferred  in  fact  or  implied  by  law,  10. 
founded  on  moral  duty,  not  binding  without  valuable  considera* 

tion,  169. 
to  pay  for  past  services  rendered  on  request,  170. 
too  vague  to  be  enforced,  176. 
how  far  promise  to  perform  existing  duty  can  be  consideration, 

176,  178. 
to  several,  whether  one  can  sue  on,  204. 
See  AooBFTAVOB  ;  Aobkjulbnt. 

PROMISES :  in  same  instrument,  where  some  lawful  and  some  not,  321. 

PROMOTERS : 

agreements  of,  when  binding  on  company,  192. 
fiduciary  position  of,  as  regards  company,  660,  fi. 
statements  of,  may  become  statements  of  company,  632. 

PROPOSAL : 

as  generally  element  of  contrao 
express  or  tacit,  9. 
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dlfttingiUBlied  from  invitatioii  of,  13. 

addressed  to  all  to  whom  it  comea,  13. 

when  it  may  be  revoked,  23. 

conditions  of,  as  to  time,  &c.,  25. 

revocation  most  be  communicated,  26. 

is  revoked  hy  death  of  proposer  before  acceptance,  37. 

hy  Indian  Act  only  if  known  to  other  party,  37. 

PROSECUTION :  agreements  to  stifle,  288. 

PRUSSIA : 

Code  of,  as  to  form  of  contract,  672. 

provisions  of,  as  to  undervalue,  705. 

PUBLIC  OFFICE :  statutes  against  sale  of,  684. 
And  ue  OmoES. 

PUBLIC  POLICY : 

corporate  powers  most  not  be  used  to  defeat  purposes  of  incorpora- 
tion, 124. 
doctrine  of,  instances  of  its  application  to  corporate  acts,  669. 
the  doctrine  extended  in  order  to  discourage  wagers,  271. 
opinions  in  EgerUm  v.  Urownlow,  and  effect  of  the  decision,  27S. 
rules  not  to  be  arbitrarily  extended,  277. 
trading  with  enemies,  278. 
aiding  hostilities  against  friendly  nations,  280. 
as  to  foreign  revenue  laws,  281. 
agreements  for  corrupt  or  improper  influence,  283. 
sale  of  offices,  &o.,  286. 
compounding  offences,  268. 
agreements  for  reference  to  arbitration,  291. 
maintenance  and  champerty,  293,  tqq. 
agreements  as  to  custody  of  children,  304. 
as  to  agreements  limiting  freedom  of  individual  action,  306. 
agreements  in  restraint  of  marriage,  307. 
agreements  to  influence  testator,  309. 
agreements  in  Restraint  of  Trade  {tchieh  tee),  310,  sqq. 
agreements  against  interests  of  State  where  sued  upon  cannot  be 
supported  by  any  local  law,  339,  345. 

PUBLICATIONS :  immoral,  &c.,  cannot  be  ground  of  civil  rights,  269. 

QUASI-CONTRACTS : 

distinguished  from  tacit  but  real  contracts,  10. 
appear  as  fictitious  contracts  in  English  law,  11. 
are  dealt  with  separately  in  Indian  Contract  Act,  12« 
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RAILWAY  COMPANY : 

agreements  for  running  powers,  &c.,  658. 
liability  of,  as  to  correctness  of  time-table,  15. 
purchase  of  shares  in  or  promotion  of,  by  another  railway  com- 
pany, 658,  C59. 

RATIFICATION : 

of  infant's  contract :  effect  of  Infants'  Relief  Act,  61,  62. 
of  irreg^ar  acts  by  assent  of  shareholders,  123,  667. 
of  agent's  acts,  must  be  by  one  who  might  have  been  originally 
bound,  107. 

RECORD: 

contracts  of,  145. 

RECTIFICATION  OF  INSTRUMENTS : 
jurisdiction  of  the  court  in,  470,  9qq, 
oral  evidence  how  far  admissible,  472. 
a  common  intention  of  all  parties  different  from  the  expressed  in* 

tention  must  be  shown,  473. 
proof  of  one  party's  intention  will  not  do,  474. 
possible  exception  where  one  party  acts  as  other's  agent,  475. 
special  rules  as  to  settlements,  476. 
at  whose  suit  granted,  476. 
option  to  rectify  or  set  aside  in  certain  cases,  477. 
new  conveyance  not  required,  478. 
no  jurisdiction  to  rectify  wills.  Note  M. 

RELEASE:      • 

restricted  conatroction  of,  in  equity,  460. 

in  deed  of  dissolution,  cannot  be  disputed  by  party  after  concern 
completely  wound  up,  543. 

REPRESENTATION : 

of  full  age  by  infant,  liability  on,  75. 

must  be  shown  to  have  misled  the  other  party,  76. 

of  discoverture  by  married  woman,  79. 

of  agent's  authority  must  be  of  matter  of  fact,  106. 

not  forming  part  of  a  contract,  possible  legal  effects  of,  481. 

the  supposed  equitable  doctrine  of  <'  making  representations  good," 
481,  485,  Note  N. 

amounting  to  warranty  or  condition,  487. 

when  silence  is  equivalent  to,  514,  516. 

responsibility  ex  delicto  for  false,  484. 

what  conditions  it  must  satisfy  to  be  relied  on  for  re.<3cinding  con- 
tract, 521,  aqq, 

it  must  generally  be  of  fact,  521.  • 

not  of  mere  motive  or  intention,  522. 
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K£PIlES£NTATION--(oii<iiiiiA/. 

it  most  in  fact  have  indnoed  the  contract,  524. 
most  be  made  by  a  party  to  the  contract,  529. 
of  agent,  when  principal  liable  for,  630. 
muAt  be  made  as  part  of  same  transaction,  533. 

REPUDIATION:  Sr^ Skabeholdsb. 

RESCISSION : 

right  of,  on  diacorering  unlawful  purpose  of  other  oontracting 

party,  324. 
but  a  completely  executed  transfer  of  property  cannot  be  rescinded, 

324. 
of  contract  for  misrepresentation,  521,  »qq, 
for  fraud  or  misrepresentation,  not  allowed  unless  (in  general)  the 

representation  was  of  fact,  521. 
and  in  fact  induced  the  contract,  524. 
and  was  part  of  same  transaction,  633. 
option  to  aiBrm  or  rescind  contract  for  fraud,  jcc,  53). 
election  how  determined,  537. 
treating  contract  as  subsisting,  537. 
election  to  rescind  must  be  communicated,  538. 
what  communication  sufficient,  539. 
by  or  against  representatives,  541. 

not  allowed  where  former  position  cannot  be  restored,  641. 
where  party  entitled  to  rescind  has  done  acts  of  o^*nenhip,  &e.. 

542. 
not  allowed  against  purchasers  fur  value,  544. 
of  contract  to  take  shares  too  late  after  winding-up,  546. 
must  be  within  reasonable  time,  for  length  of  time  is  evidence  of 

acquiescence,  647. 
for  undue  influence,  594. 

RESTRAINT  OF  TRADE : 

agreements  in  unlimited  restraint  of  trade ;  void,  310. 

limited  restraints  admitted,  312. 

what  conditions  such  agreements  must  satisfy,  315. 

whether  a  limit  in  space  indispensable,  315. 

table  showing  what  restrictions  have  been  held  reasonable  in  recent 

cases,  316. 
distances  how  measured,  318. 

contract  to  serve  for  life  or  for  exclusive  service  may  be  good,  but 
must  be  mutual,  319. 

REVENUE  LAWS :  treatment  of  foreign,  281,  282. 

REVERSION,  sale  of :  when  t&ni  or  covenants  run  with,  224,  225. 
Set  Sale  of  Reyebsion. 
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EEVOCATION : 

of  general  offer,  17,  20. 

of  proposal,  when  in  time,  23,  agq, 

commimication  of,  26. 

SALE: 

of  mere  expectancy,  valid  hj  English  law,  otherwise  by  civil  law, 

302. 
of  future  specific  product,  contract  discharged  by  failure  of  pro- 
duce, 370. 

SALE  BY  AUCTION : 

when  warranted  without  reserve,  16. 

voidable  for  employment  of  puffer,  if  without  reserve,  518. 

SALE  OF  GOODS : 

to  infant,  not  necessaries,  void  by  Lifants'  Relief  Act,  60. 
Statute  of  Frauds  as  to,  161. 

of  goods  for  unlawful  purpose,  price  not  recoverable,  323. 
warranty  of  title  on,  429,  n. 
warranty  or  condition  upon,  437. 
by  sample ;  rule  as  to  secret  defects  in  sample,  449. 
purchase  by  one  not  meaning  to  pay  is  fraud,  612. 
fraudulent,  effect  of,  537,  544. 

distinction  where  delivery  is  obtained  by  false  pretences  without 
any  contract,  545. 

SALE  OF  LAND : 

by  or  to  infant,  voidable,  56. 
Statute  of  Frauds  as  to,  160. 
effect  of  mistake  as  to  parcels,  430. 

,,  price,  435. 

misdescription  of  thing  sold  distinguished  from  fundamental  error, 

440. 
mistaken  purchase  or  tenancy  of  prox>erty  really  one's  own,  444. 
with  option  of,  or  agreement  for  repurchase,  466. 
effect  of  misdescription  on,  495. 
specific  performance  with  compensation,  497. 
cases  where  compensation  inapplicable,  499. 
duty  of  vendor  to  give  correct  description,  502. 
like  duty  of  purchaser  in  special  circumstances,  503. 
effect  of  special  conditions  as  to  title,  504. 
non-disclosure  of  latent  defect  of  title,  504. 
by  auction,  employment  of  puffer  at,  518. 
And  see  Spzonno  Pebfobkavoe. 

SALE  OF  OFFICES :  unlawful,  286. 

SALE  OF  BEVERSION: 

under  old  law,  voidable  for  undervalue,  582. 
the  development  of  the  doctrine  by  decisions  t 
P. 
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BXLE  OF  KEXEBSlO^f^-^iwtimtif^. 

iU  abrogation  bj  31  Vict.  c.  4.  .0^3. 

by  penon  in  dependent  position,  praent  rule  as  to,  589. 

SEAL: 

neoowitj  of,  in  enrljr  Knglinh  law,  138. 

miflapplioation  of,  139. 

neceesitT  of,  in  contracts  of  coTporations,  146,  t^. 

oompaniea,  &o.,  required  bj  statute  to  use  their  proper  seal,  148. 

ooiporation  mar  use  any  seal  at  conunon  law,  147,  654. 

of  corporation,  whether  equivalent  to  signature,  219. 

8EAKEK :  wages  of,  not  insurable  at  common  law,  306. 
S£DmorS  PUBLICATIONS:  &»I)g»uui.  Pubucahoxs. 

SEPARATE  ESTATE  : 

origin  of  separate  use,  646. 

earlier  doctrines  as  to  power  of  binding  separate  estate^  647. 

rules  as  to  ** general  engagements,**  648. 

specific  performanoe  against,  649. 

effect  of  cessation  of  oorerture  on,  660. 

whether  UaUe  for  debts  contracted  before  marriage,  650. 

whether   ** engagement"  must  comply  with  ordinary  forms  of 

contract,  651. 
wheth^  analogy  of  Statute  ol  Lunitaiion  applies  to  claims  against, 

80,  652. 
whether' liable  on  quasi-contracts,  652. 
equitable  doctrine  of.  Note  C. 

SEPARATE  PROPERTY: 

what  is,  by  Act  of  1882 . .  85. 

married  woman  may  bind  herself  and  be  made  bankrupt  in  reqwct 

of,  78,  85,  86. 
contract  made  as  to,  binds  after-acquired  property,  86. 
is  liable  for  ante-nuptial  debts,  86. 

whether  debts  contracted  during  coverture  with  respect  to,  become 
personal  debts  on  termination  of  coverture,  86. 
And  9ee  MiH»fKi>  Women. 

SEPARATION :  judicial ;  effect  on  wife*s  capacity  of  contracting,  84. 

SEPARATION  DEEDS : 

agreements  for,  betweoi  husband  and  wife  alone,  83. 
when  parties  not  lawfully  married,  proviso  for  reconciliation 

264. 
vaHdity  of,  264. 
effect  of,  on  special  points,  267. 
avoided  by  reconciliation,  264,  267. 
agreement  for  future  separation  void,  268. 
provisions  for  custody  of  children  in,  804. 

SERVICE:  infant's contaract of,  66,  73. 
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8ETTL£U£NT3; 

*'  in  fraud  of  nutribJ  ri^t,"  247. 

refonnfttioii  of,  Bccording:  to  previona  ariialea,  4Tfi. 

dntj  of  foil  diaoloBure  in  negtitiatioiii  for,  607. 

pcet-anptial,  how  far  sopported  by  informal  tiite-anpUal  »gT«e- 

And  tet  Innirae  and  VoLmiTiST  Oivt  ox  &inrnxi€sm. 
SHABEHOLDEB : 

infant  may  be,  M. 

and  ii  liable  for  oaQs  if  sharea  not  disclaimed,  64. 

right  of,  to  restrain  companj  ^m  acts  not  warranted  hj  itti  con- 
stitution, 122,  663. 

ntification  by  aasent  of,  123,  667. 

cannot  treat  contract  as  void  by  reason,  of  variance  between  pro- 
spectus and  memorandum  of  association,  432. 

(igrht  of,  onder  Companies  Act,  1867,  s.  38..  510. 

only  original  sbarehDldeiB  are  entitled  to  rely  on  prospectus,  534. 

cannot  repudiate  shares  after  acts  of  ownership,  537. 

cancellation  of  shares  on  other  grounds  equivalent  to  repudiation, 
640. 

cannot  repudiate  after  change  in  oonsldtntion  of  company,  642. 

cannot  repudiate  after  oonunencement  of  winding-up,  646. 

must  be  diligent  in  repudiation,  G50. 
8HABES: 

transfer  of,  IBS,  223. 

sale  of,  after  winding-up,  not  enforceable,  442,  447. 

BITOT  in  numbers  of,  not  material,  433. 

SHIPS:   transfer  of,  164. 

sruONT :  pumhase  of  next  preoentation,  684. 


American  opinions  as  to  effect  of  abolition  of,  on  prior  contracts, 
270. 

oontiactfor  tale  ofslavee  in  slave  country,  not  Toid  in  England,  343. 

statutes  against  slave  trade,  685. 
"8LIF:"  in  marine  iosniance,  effect  of,  166. 
SOCIAL  DUTT;  whether  agreement  against,  Toid,  306. 
SOLICITOR : 

what  agreements  with 

purchase  of  subject-mi 

ooata  of  uncertificated  I 

how  soon  coels  may  be 

special  agreement  witl 

statatee  affecting,  6B5. 


740  INDEX. 

SOLICITOR  AND  CLIENT  (contracte  between) :  ' 

how  affectad  by  the  rules  of  law  against  champerty,  297,  685. 

allowed  by  statute,  629,  568. 

presumption  of  influence  in  contracts  between,  566. 

SOLICITORS'  REMUNERATION  ACT :  as  to  agreements  between 
solicitor  and  client,  629. 

SPECIFIC  PERFORMANCE : 

not  granted  at  suit  of  infant,  59. 

nor  since  Infants'  Relief  Act  of  any  contract  made  during  infanqr, 

62. 
against  married  woman's  separate  estate,  649. 
of  contract  by  railway  company  to  purchase  land,  660. 
refused  against  purchaser  who  bid  for  wrong  lot,  430. 
refused  in  certain  cases  where  contract  ambiguous  or  desoriptioB 

excusably  misunderstood,  432. 
refused  where  instrument  sued  on  does  not  express  the  real  agree- 
ment, 467. 
with  compensation,  on  sale  of  land,  496. 

at  suit  of  either  party  where  misdescription  not  substantial,  497. 
at  purchaser's  option  Where  substantial  and  capable  of  estimatioQ, 

497. 
where  misdescription  substantial  and  not  capable  of  estimation, 

option  only  to  rescind  or  to  a£firm  unconditionally,  499. 
when  vendor  can  make  good  his  description,  500. 
whether  it  can  be  refused  for  undervalue  alone,  576. 
whether  not  enforceable  where  collateral  representation  not  being  a 

term  of  the  contract  or  amounting  to  a  distinct  contract  has  not 

been  fulfilled,  697. 

SPIRITS :  statutes  afiFeoting  sale  of,  685. 

SPIRITUAL  INFLUENCE : 

its  relation  to  undue  influence,  571. 
treatment  of,  by  French  law,  Note  P. 

STAMPS: 

effect  of  foreign  laws  as  to,  283. 

unstamped  document  when  admissible  as  evidence,  619. 

variation  of  contract  by  subsequent  unstamped  agreement,  619. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATION.    5^  Ldiitation,  Statutbs  of. 

STATUTES: 

construction  of  prohibitory,  251,  253. 

what  is  meant  by  policy  of,  252. 

particular  occupations,  &c.,  regulated  by.  Note  H. 

•'STIFLING  PROSECUTION,"  288. 
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STIPULATION :  in  Roman  law,  134. 

STRANaER: 

to  contract,  cannot  sae  on  it,  204. 

satisfaction  of  contract  by,  whether  it  bars  action,  424. 

SURETY: 

when  difioharged  hj  subsequent  dealings  between  creditor  and 

debtor,  241. 
entitled  to  benefit  of  securities,  243. 
discharged  by  misrepresentation  or  concealment  on  part  of  creditor, 

493. 
but  creditor  not  bound  to  volunteer  information,  495. 

*'  SURPRISE  *' :  whether  a  ground  of  relief  against  contracts,  590. 

SWISS  FEDERAL  CODE :  on  contract  by  correspondence,  644. 

TALLIES :  former  use  of,  144. 

THIRD  PARTIES : 

cannot  sue  on  contract,  200. 

apparent  exceptions  to  this  rule,  202,  tqq, 

fraud  on,  vitiates  contract,  237. 

wrong  to,  not  presumed,  240. 

instrument  not  rectified  against  interests  of,  474. 

TIME: 

when  of  essence  of  contract  in  equity,  463. 
may  be  made  so  by  express  agreement,  463. 

TIME-TABLE :  effect  of  statement  in,  15. 

TIPPLINO  ACT :  small  debts  for  spirits  made  not  recoverable  by,  630. 

TRADE: 

contracts  of  corporations  in  course  of,  need  not  be  under  seal,  149. 
agreements  in  restraint  of.     See  Rbstraint  of  Tbade. 

TRADE  UNIONS : 

agreement  for  strike  not  enforceable,  310. 

but  since  Act  of  1871,  not  punishable,  310,  n. 

certain  agreements  of,  lawful  but  not  enforceable,  631. 

TRADING  WITH  ENEMIES : 

without  licence  from  crown,  illegal,  278. 
contracts  dissolved  or  suspended  by  war,  279. 
neutral  trade  with  belligerents  not  unlawful,  281. 

TRESPASS :  agreement  to  commit,  void,  237. 

TRUSTEES  : 

notice  of  assignment  to,  2K 

must  acooimt  to  cestuis  qi  collateral  ille- 

gality, 334. 
must  be  impartial  as  be' 
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TRUST  I 

how  f»r  in  the  natare  of  oootnet^  197. 

Mdgmnent  of ,  207. 

agreomcnt  to  oommit  breadi  of,  Toid,  237. 

ITKDERVALUE : 

d(H«  not  itself  avoid  contract,  bat  may  be  evidence  c€  fraud,  ike., 

673. 
whether  Hpeoiflo  porfonnanoe  can  be  refoeed  for,  676. 
treatment  of  in  foreign  law,  Note  P. 

UNDUE  INFLUENCE : 
what  ift,  667,  9qq, 

prraimicd  from  certain  relations,  668. 
bunion  of  proof  in  Huch  caseK,  669. 
presumption  doee  not  extend  to  wills,  660. 
mipposod  gt)neral  rule  as  to  voluntary  donations,  662. 
voluntary  Nottlomonts  when  sot  aside,  663. 
Influeuoo  once  shown  presumed  to  continue,  666. 
purohasoa  by  solicitor  from  client,  666. 
duty  of  persons  in  fiduciary  relations,  666. 
Indian  Contract  Act  on  duty  of  party  contracting  in  loco  parmtiM^ 

667,  M. 
no  presumption  against  **  family  arrangements/*  668. 
particular  relations  where  influence  presumed,  669. 
relations  analogous  to  parent  and  child,  669. 

,,  ,,  solicitor  and  client,  670. 

spiritual  influence,  671. 
apart  from  fiduciary  relation,  672. 
undervalue,  how  far  material,  673,  tqq, 
by  foreign  laws,  704. 

protection  of  expectant  heirs,  &c.,  679,  »qq. 
rules  of  equity  as  to  '*  catching  bargains,*'  684. 
sales  of  reversionary  interests  by  persons  in  dependent  position,  689. 
"surprise,**  &c.,  as  evidence  of,  690. 
resoiBsion  of  contract  for,  694. 

whether  material  if  exerted  by  stranger  to  the  contract,  696. 
effect  of  confirmation  or  delay,  696. 
doctrine  of  captation  in  Frendi  law.  Note  P. 

UNLAWFUL  AGREEltfENTS : 
general  classification  of,  232. 
to  commit  offence,  &c.,  236. 
to  oommit  civil  wrong,  237. 
in  fraud  of  creditors,  238. 
for  marriage  within  prohibited  degrees,  249. 
BO  made  by  prohibitoxy  statutes,  261. 
agreements  contrary  to  Pitblxo  Polict  {which  toe),  271. 
general  rules  as  to  treatment  of  them,  319,  tqq. 
where  promises  are  independent,  the  lawful  ones  enforceable,  S20. 


> 
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UNLAWFUL  AGREEMENTS— «Mi<mw<f. 

unlawful  oonsideration  avoids  whole  agreement,  321. 

where  immediate  object  unlawful,  agreement  void,  822. 

ulterior  unlawful  intention  of  both  parties,  or  of  one  known  to  the 

other,  makes  agreement  void,  322. 
effect  of  intended  unlawful  use  of  subject-matter  of  contract,  323. 
innocent  party  maj  rescind  on  disooTering  unlawful  intention  of  the 

other,  324. 
agreements  void  as  part  of  unlawful  scheme,  though  subseciuent  to 

the  unlawful  act,  325. 
securities  subsequently  given  for  payment  of  money  under  unlawful 

agreements,  void,  328. 
illegality  may  always  be  shown  by  extrinsic  evidence,  329. 
where  immediate  object  not  unlawful,  unlawful  intention  must  be 

shown  to  have  existed  at  date  of  agreement,  329. 
the  parties'  knowledge  or  ignorance  of  the  law  may  be  material  for 

this  purpose,  330. 
unlawful  intention  not  to  be  presumed,  331 . 
when  payments  under,  can  be  recovered,  332. 
rule  that  party  in  pari  delicto  cannot  recover,  332. 
collateral  illegality  does  not  affect  duty  of  agents  to  account  to 

principals,  333. 
money  recoverable  where  agreement  not  executed,  335. 
unless  manifestly  repugnant  to  justice  or  morality,  335. 
where  payment  not  voluntary,  or  parties  otherwise  not  in  pari  delicto, 

336. 
conflict  of  laws  as  to  lawfulness :  what  local  law  governs,  339. 
contract  for  sale  of  slaves  made  and  to  be  performed  in  a  slave  state 

is  recognized  in  English  courts,  342. 
conflict  of  laws  in  time :  contract  dissolved  by  performance  becom- 
ing unlawful,  346. 
whether,  in  absence  of  original  unlawful  intention,  an  agreement 

may  become  valid  by  performance  becoming  lawful,  347. 
statutes  forbidding  or  regulating  particular  contracts  ooUeoted, 

NoteH. 
Indian  Contract  Act  on.  Note  I. 

USURY  LAWS : 

repeal  of,  has  not  altered  doctrine  of  **  catching  bargains,*'  581. 
its  effect  on  subsisting  loans,  632. 

VARIATION :  oral,  of  written  contract,  available  for  defendant  but  not 

for  plaintiff,  468. 
VENDOR  AND  PURCHASER.     See  Salb  of  Laio)  ;  SFBomo  Feb- 

I 
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VIS  MAJOR:  mean««'-    '  '" 

VOID  AND  VO^ 

distinction 
confusior 


